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In Wit Petition (Gvil) No.930 of 1990

S.B. SINHA, J :

In these petitions, interpretation of this Court’s judgnent as regards
identification of 'creany |ayer’ -anongst the backward cl asses and their
exclusion fromthe purview of reservation, vis-‘-vis, the report of Justice
K. K. Narendran Commi ssion (hereinafter referred to as ' Narendran

Conmi ssion’) and acceptance thereof by the State of Kerala in issuing the

i mpugned notification dated 27.5.2000, falls for our consideration in this
wit petition by the Nair Service Society ('the Society’), a Society which was
initially registered under Section 26 of the Travancore Compani es Act, 1914
and after comng into force the Conpanies Act, 1956, it would be deened to
have been registered under Section 25 thereof. The objects of the Society
are said to be

(i) to renove the difference prevailing fromplaces to
pl aces anpbngst Nairs in their social custons and usages

as well as the unhealthy practices preval ent anobng

t hem

(ii) to participate in the efforts of other conmunities
for the betterment of their lot and to maintain and foster
conmunal amty;

(iii) to work for the uplift of the depressed cl asses;

(iv) to start and maintain such institutions as are found
necessary to pronmote the objects of the society.

It is not in dispute that it had filed a wit petition before the Keral a
Hi gh Court questioning the validity of the report comonly known as
Mandal Commi ssion Report. The wit petition was |later on transferred to
this Court. It also took part in the proceedi ngs before Narendran

Conmi ssion. Mandal Comm ssion Report was accepted by Union of India.

A wit petition was filed before this Court, questioning the said action
on the part of the Union of India by one Indra Sawhney. This Court, inits
judgrment in Indra Sawhney & Ors. vs. Union of India & Ors. [1992
Supp. (3) SCC 217] (hereinafter referred to as 'Indra Sawhney-1'), inter
alia, directed the States to identify 'creany |ayer’ anobngst the backward
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cl asses and exclude them fromthe purview of reservation

I ndi sputably, pursuant to or in furtherance of the said directions, the

Uni on of India appointed a Commission. It issued an Ofice Menorandum
bei ng dated Septenber 8, 1993 | ayi ng down gui delines for identifying
"creany layer’, inter alia, stipulating that the sons and daughters of persons

havi ng gross annual inconme of Rs.1 |akh or above woul d be excl uded.

The State of Kerala, it is not in dispute, did not conply with the said
direction of this Court.

At this juncture, it may be noticed that the constitutional validity of

the criteria for determning the "creany layer’ for the purpose of exclusion
from backward cl asses | aid down by the States of Bihar and Utar Pradesh
cane up for consideration before this Court in Ashoka Kumar Thakur vs.

State of Bihar & Ors. [(1995) 5 SCC 403]. This Court held that having
regard to the observations made in Indra Sawhney-1, the said criteria were
ultra vires stating

"This Court-in Mandal case [lndra Sawhney v. Union of
India (1992) Supp.3 SCC 217] has clearly and
authoritatively laid down that the affluent part of a
backward class called "creany |ayer" has to be excluded
fromthe said class and the benefit of Article 16(4) can
only be given to the 'class’ which renmains after the
exclusion of the "creany |ayer". The backward cl ass

under Article 16(4) neans the class which has no el enent
of "creamy layer" iniit. It is mandatory under Article
16(4) \027 as interpreted by this Court \027 that the State
must identify the "creany layer" in a backward class and
thereafter by excluding the "creany |ayer" extend the
benefit of reservation to the 'class’ which remains after
such exclusion. This Court has laid down, clear and easy
to follow, guidelines for the identification of "creany

| ayer". The States of Bihar and Utar Pradesh have acted
wholly arbitrary and in utter violation of the law laid
down by this Court in Mandal case\ 005"

By an order dated 10th July, 1995, this Court, while holding the State

of Kerala to be guilty of contenpt of this Court, gave it two nonth’s tine to
purge the sane and report its conpliance. The Chief Secretary of the State,
pursuant to said order appeared before this Court.

Inits order dated 10th July, 1995, this Court, in 1ndra Sawhney vs.
Union of India & Ors. reported in (1995) 5 SCC 429, observed

"W are, therefore, of the opinion that this is a case for
taking action in contenpt. W hold the respondent guilty
of contenpt. However, in order to give the respondent an
opportunity to purge the contenpt before we pass the
sentence, we adjourn the natter by two nonths to enable
the State Governnent to report conpliance before 11-9-
1995, failing which this Court will proceed to pass
appropriate orders in respect of the contenpt. The Chi ef
Secretary will remain present at the next date of hearing
i.e. on 11-9-1995 to informthis Court whether or not the
order has been conplied with. If not, he runs the risk of
bei ng sentenced. Let the IAs Nos. 35 and 36 come up on
11-9-1995."

The legislature of the State of Kerala thereafter enacted the Keral a
State Backward Cl asses (Reservation of Appointnents or Posts in the
Services Under the State) Act, 1995 ('the State Act’), in terms whereof it
was decl ared that there was no socially advanced section in the State.
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Section 4 of the State Act contenplates that nothing contained in the | aw or
in any judgnment, decree or order of any Court or any other authority, the
reservation, which had been in operation since 1958, shall continue to
operate. The Society filed a wit petition before the Kerala H gh Court
guestioning the validity of the State Act. This Court adnmittedly passed an
order dated 4.11.1996 requesting the Chief Justice of the Kerala H gh Court
to appoint a H gh Powered Committee to determine the criteria for
identification of 'creany |ayer’

Pursuant to the directions of the Chief Justice of Kerala H gh Court, a
Conmittee headed by Justice K J. Joseph (hereinafter referred to as 'the
Joseph Conmittee’) was constituted. The Committee submitted its report

on 4.8.1997. (bjections to the said report were filed before this Court. By
j udgrment and order dated 13.12.1999 in Indra Sawhney vs. Union of India

& Ors., since reported in (2000) 1 SCC 168 (hereinafter referred to as

"I ndra Sawhney-11"), this Court, while holding the provisions of Sections 3,
4 and 6 of the State Act to be wunconstitutional, upon consideration of the
objections to the report of the Joseph Conmittee, accepted the same in toto,
subject to certain additions of comunities and sub-castes, in the follow ng
terms:

“I'n the result, we accept the Justice Joseph Committee
Report in toto subject to the addition of communities and
sub-castes as pointed out in the affidavit of the State
dated 16-1-1998, referred to above."

The Court furthernore noticed the contenptuous acts on the part of
the authorities of State of Kerala and held that they had deliberately been
violating the orders of this Court. Sone strictures were also passed agai nst

the State Governnent. |t was directed that the recomendati ons of the
Joseph Conmittee should be inplenented forthwith until such time the State
cones up with its own criteria for determning 'creany layer’. It further

directed that the suo notu contenpt previously initiated by the Court woul d
be kept pending and the State should purge its contenpt only by conplying
with the directions contained in |Indra Sawhney-I|

The recomendati ons nmade by the Joseph Conmittee in its report,

however, were not inplenented forthwith in terns of the directions of this
Court. The State, on the other hand, appoi nted another Comi'ssion headed
by Justice K K Narendran. The terns of reference for the said Comm ssion
were as under:

" (a) What should by the criteria to be adopted to
excl ude those belong to the creany | ayer anong
O her Backward Cl asses fromthe benefits of
reservation in accordance with the observations in
the judgnment of the Suprene Court or what criteria
shoul d be adopted to provide nmaxi num protection
to those belonging to such communities in
accordance with the above nentioned judgment.
(b) Whet her there is any class which may be excl uded
fromthe creany | ayer on the basis of hereditary
occupation or otherw se.
(c) (i) Whet her there should be different criteria
regardi ng i ncone/ property for different categories
coming within the creany |ayer.

(ii) If so, what should be the ceiling for such
i ncomre/ property.

(iia) VWil e cal cul ating the incone, whether it is
necessary to exclude incone fromany particul ar
source or sources.

(iii) Wil e making its reconmendations, the
Commi ssion will take into account the existing
soci o- econom ¢ conditions and the special features
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of the Ot her Backward Cl asses in the State.

(iv) The Conmi ssion should submit its report to
CGovernment within one nonth.

(v) The O ficer of the Conmission will be at
Thi ruvanant hapuram and its Headquarters at
Er nakul am

(vi) The Conmi ssion will have the salary,

al | owances and other perquisites as adm ssible to a
sitting Judge of the High Court."

The Conmi ssion submitted an interimreport. |Its request seeking

extension of tinme was accepted. At the instance of the petitioner-Society the
Conmi ssion, however, in its interimreport directed the State to inplenent

the report of the Joseph Committee. The Conmittee sought for certain

records of 9.2.2000. On 16.2.2000 the State issued fresh guidelines for
identifying creany | ayer in accordance with the Joseph Committee report.

The Conmission submittedits final report on 11.4.2000. |In this wit petition
filed by the Society, the validity of the said notification is in question

M. Krishan Venugopal, |earned counsel appearing on behalf of the

petitioner woul'd submit that the State in accepting the said report violated
the underlying principles contained in the judgnments of this Court in Indra
Sawhney-1 & Il (supra) as also in Ashoka Kumar Thakur (supra).

According to the | earned counsel, therein this Court enphasized the
requirenents to exclude those categories, which ceased to be backward

classes so as to obtain the benefit of reservation. Attenpt in the said report
was to include nore and nore people thereunder. |t would be evident from
the fact, argued M. Venugopal, that even by the terns of reference al one the
Conmi ssi on has been directed to give nore than the nmaxi mum protection

ot herwi se available to them It was furthernmore submtted that whereas

those who continue hereditary occupations had been sought to be protected,
the State made an attenpt to nodify the sane by bringing in those categories
of persons whose fore-fathers were carrying on such occupations regardl ess

of the fact as to what occupations-they have been carrying out now.

M. T.L.V. lyer, learned senior counsel appearing on behalf of the

State of Kerala, on the other hand, would submt that the Society represents
the menmbers of the forward cl asses and even if the recomendati ons of the

Nar endran Conmi ssion are set aside, the same would not make nuch

difference as the rights of the menbers of the Society woul d not be affected.
It was submitted that the society is not in any way concerned with the
correctness or otherwi se of the report submtted by Narendran Comi ssion

or the order issued by the State on 27.5.2000 inasmuch as it is not the case of
the petitioner-Society that their nenbers woul d becone entitled to the
benefit of reservation in terms of Article 16(4) of the Constitution of India.
Qur attention has been drawn to the notification dated 12.6.2000

wherei n gui delines were issued, which, inter alia, are on the follow ng
terms:

"7. The rul e of exclusion nade nmention in the

schedul e attached to these guidelines will not apply to

persons working as artisans or engaged in hereditary

occupations, calling and included in Annexure 'B

appended herewi th and person/group of persons com ng

within the definition of the expression "Fishernen

Conmuni ty" in Annexure C appended to these

gui del i nes."

It was submitted that such guidelines have been issued by the Centra
Covernment as woul d appear fromthe office nenmorandum i ssued by the
Governnment of India, as was noticed in Ashoka Kumar Thakur vs. State
of Bihar & Ors. [(1995) 5 SCC 403] which is on the sane terns.

Qur attention was further drawn to Annexure B to the said guidelines
wherei n seven categories of hereditary occupations/calling, which had been
excluded fromthe category of 'creany |ayer’, have been identified. It was
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urged that it would not be correct to contend that even where the persons
concerned have left their hereditary occupation, still they would be entitled
to the benefit of the reservation inasmuch as such benefit is to be granted so
| ong as they are engaged in such occupations. As regards the quantum of
income, it was submitted that limt thereof is not static and even in Ashoka
Kumar Thakur (supra), this Court pointed out that the income criteria in

terns of the report was required to be nodified taking into account the

change of per capita annual income and having regard to report of the

Nar endran Commi ssion constituted in the year 2003. Recomendati ons of

the Narendran Conmmission in regard to the annual incone being Rs. 3 |akhs,
thus, M. lyer submitted, should not be interfered with. Wile excluding
salary and agricultural income, it was contended, that the Centra

Governnent of fi ce nenmorandum had been taken into consideration, which

woul d apply only to people falling in category VI. It was furthernore
submitted that as regards gross annual incone, reasons have been assigned

by the Comm ssion. The | earned counsel would contend that this Court

should not interfere with the policy decision of the Government and it is
presumed to be aware of the requirenments of the people and having regard to
the change in-social and econonic conditions of people in each State, no
accurate ‘assessnent is possible. It was urged that for the purpose of

consi deration of the criteria inregard to the persons who should be included
in the group of creany layer, the question which is required to be posed and
answered is as to whether they have reached the status of the people

bel onging to the general category. It was argued that jurisdiction of the court
inthis behalf is to find out if there is any evidence in the matter and if there
is sone evidence, it may not exercise its jurisdiction. Furthernore, the State
had made changes only in regard to occupati on and nerely added one

conmunity in Schedule B, i.e., Kudumbi® conmunity. M. L. Nageshwara

Rao, |earned senior counsel appearing on behalf of the inpleaded party

woul d adopt the subm ssions of M. lyer and furthernore submit that the
reference is not bad in law warranting interference by this Court.

It stands adnmitted that the incone lint in terms of the Joseph

Conmittee Report, which was published inthe year 1996, was Rs. 1.5 | akhs;
whereas the sanme according to the Narendran Comm ssi on Report, which

was published in the year 2000, should be raised to Rs.3 lakhs. 1In the year
2004 the Central Governnent opined that the inconme l'imt should be fixed at

Rs. 2.5 |l akhs. The Conmi ssion received a vast majority of representations,

i ncluding one fromthe petitioner-Society. The purport and object of the said
report sought for is stated in paragraph 10.4 thereof. According to the

Commi ssion, the only question was as to what criteria shoul'd be adopted for
identifying the 'creany layer’. It criticized the Joseph Conmttee Report in
paragraph 11.3 of its Report observing that the former did not assign any
reason nor was there any justification for making the provision stricter in the
matter of exclusion from’creany |ayer’ of backward classes.

It al so advocated the change of age from40 to 35 Although, it

noticed that a few representati ons have been submtted by the forward

cl asses, the sane have not been dealt with at all. Wile identifying the
backward cl asses in several categories, i.e. category Nos. |, Il, Ill, V and VA
the exclusion was recorded only on the basis of status and not on the basis of
annual income. However, in addition to category No.VI it was stated that in
cal cul ati ng the annual incone, the salary incone or income fromagriculture
woul d not be taken into account. No reason, however, has been assigned as

to why salary incone or income fromagriculture would not be included for
determ ning the category of ’'creany layer’. The intention of the State
Government as revealed fromthe terns of reference, i.e., "giving maxi mum
protection" has been taken note of in paragraph 15.1 of the report. The

Conmi ttee recomended:

"1, Term (b) of the terns of reference:

Only persons of a backward class traditionally engaged
in the hereditary occupation of that backward class wll
be excluded from Creany Layer. There will not be any
endbl ock excl usion of any backward class on the basis of
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the hereditary occupation of that backward cl ass.

2. Ternms of reference (a) & (c¢) of the terns of
reference :

The gross annual income for exclusion of backward

cl asses as creany layer is fixed as Rs.3 | akhs or above.
The schenme of criteria for exclusion as creany layer is

that under categories I,I11,1l1l and VA, the exclusion is on
the basis of status and not in terns of gross annua
income. |In the case of a category for which the gross

annual income as nentioned in category VI is the
criterion income fromsalary or incone fromagricultura
hol di ngs shoul d not be taken into account.

On the ground of social backwardness persons
traditionally engaged in the hereditary occupation of al
backward cl asses are excluded from Creany | ayer.

On the ground of educational backwardness, al

backward cl asses who have not successfully conpl eted
Lower Primary education are excluded from Creany

| ayer.
Recruitnments to all posts where the salary is paid from
the consolidated fund of the State will be governed by the

Principles of reservation for backward cl asses.

Wen there are persons, in the rank list or suppl enentary
list waiting for appoi ntment nobody tenporarily recruited
shoul d be allowed to continue to work.

Clear instructions regarding the criteria for exclusion of
Creany Layer should be issued to the Revenue

Authorities. At any rate a Creany Layer certificate wll
have to be issued or refused within ten days of the receipt
of application for the sane."

The State, as indicated herei nbefore, by and | arge accepted the said

report and issued a Governnent order dated 27.5.2000, ' However, the
reconmendati ons had not been accepted in toto, but certain nodifications

have been nade therein. It i's in the aforementi oned context the correctness
of the report of the Narendran Commi ssion is required to be considered.

At the outset, we may nention that it is not possible for us to disnss

the wit petition summarily on the ground of lack of | ocus standi on the part
of the petitioners. It is not disputed that in terns of Kerala State and
Subordi nate Services Rules, 1958, although, reservation for backward

cl asses under the schene is to be carried out in the follow ng years, even if
thereafter no backward candi dates are avail abl e, such posts are left unfill ed.
Utimately, the selection would be made on nerit.” Furthernore, the wit
petition has been filed in public interest. < As noticed hereinbefore, the
petitioner-Society has raised this question agai n-and agai n and had been
taking part in the proceedings before the Narendran Comm ssion. In any
view of the matter, when the question of such grave inportance has been
brought to the notice of this Court, having regard to the principle underlvying
the purport and object for which the 'creany |ayer’ was sought to be

excluded, this Court cannot shut its eyes and refuse to determ ne the

guesti on.

It is not in dispute that the Central Government had issued an office

nmenorandum on 9.3.2004. It is furthernmore not in dispute that Joseph
Committee in its report included the income fromagricultural incone and
sal ary, whereas in Narendran Conm ssion it excluded the sane. It is

furthernmore not in dispute that before this Court the State of Kerala did not
rai se any objection thereto.

The concept of identification of 'creany |ayer’ cane up for

consideration in Indra Sawhney-1 and this Court has issued certain

directions in this behalf. Criteria were adopted by the States so as to avoid
i mpl enentation of this Court’s judgments and thus in Ashoka Kumar
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Thakur (supra), the criteria laid dowmn by the State of Bihar and U P. have
been struck down by this Court being violative of Articles 14 and 16(4) of
the Constitution of India. The State of Kerala did not follow the said
direction as a result whereof it was found to be guilty of contenpt of this
Court . A stern action thereupon was proposed to be taken up agai nst the
State of Kerala in view of its contenptuous conduct, as is evident fromthe
order of this Court in Indra Sawhney vs. Union of India & Os., reported

in (1995) 5 SCC 429. It was in the afore-nentioned backdrop, the

| egi sl ati on passed by the | egislature of Kerala was not only struck down
during the pendency of the proceedings by this Court, a Committee was al so
directed to be constituted. W have noticed hereinbefore that the
recommendati ons of the Joseph Committee were accepted in toto. W have
furthernore noticed that the State, wi thout any denur, accepted the
recomendati ons thereof with nodification by addition of one caste or sub-
caste. It is, therefore, difficult for us to appreciate as to on what basis
Nar endran Conmi ssi on was appoi nt ed.

It is, furthernore, difficult for us to conprehend as to on what basis,
whi | e appoi nting Narendran Conmission, in the ternms of reference, the State
of Kerala could say that the nmaxi num benefit should be given to a particular
section of people. 1In view of the decision of this Court in Rama Krishna
Dalma & Ors. vs. Shri Justice S.R Tendolkar & Os. [(1959) SCR 279],

it is no longer res integrathat the terns of reference while appointing a
comm ssion may be subject to judicial review W may also notice the

foll owi ng observations made in I ndra Sawhney-|:

"\ 005The very concept of a class denotes a nunber of
persons havi ng certain comopn traits which distinguish
themfromthe others.  In a backward cl ass under cl ause
(4) of Article 16, if the connecting link is the socia
backwar dness, it shoul d broadly be the sane in a given
class. |f sonme of the nenbers are far too advanced
socially (which in the context, necessarily means
econoni cally and, may al so nean educationally) the
connecting thread between themand the remraining class
snaps. They would be misfits in the class. After
excludi ng them al one, would the class be a conpact
class..."

The observations aforenentioned are not to be read in isolation.  For

the purpose of construing a judgnment, it is well-known that the same nust be
read in its entirety. The validity of the terns of reference of the Narendran
Conmi ssion and the report submitted by it would, thus, fall for our

consi deration not only on the anvil of the aforenenti oned observations of

this Court but also on reading the judgnent inits entirety as also the criteria
laid down in the subsequent judgnents. The judgnent of this Court in Indra
Sawhney-1 clearly lays down that what is necessary is identification of a

cl ass whi ch had never been backward or ceased to be backward during the
passage of tine, but it would give rise to a question as to whether in making
such identification the class should be equated wi th other socially and

econom cally forward classes. The Central CGovernnent or the State

Covernment, evidently, had not laid down any criteria fromthat angle. It is,
however, beyond any cavil of doubt that |Indra Sawhney-Il categorically

states that identification of such a class should be done on a realistic basis.

Maxi mum protection to the backward classes, in our opinion, was not
contenplated in Indra Sawhney \026 I, Only because observations to the
foll owi ng effect had been nade therein:

"while drawing the line, it should be ensured that it
does not result in taking away with one hand what
is given by the other"

It is also relevant to notice that in Indra Sawhney-I this Court
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directed both the Central CGovernment as also the States that where

reservation in favour of all the backward cl asses was already in operation
they should evolve a suitable criteria within a period of six nmonths and apply
the sane to the socially advanced persons/sections fromthe designated other
backward cl asses. This Court did not say that naximum protection was to

be granted to the backward cl asses.

It was expected that the endeavour of the State should have been to

evolve a criterion in tune with the underlying constitutional schenme that the
protection is required to be given only to those who remain socially and
educational ly backward and not to those who have ceased to be. Those who

are no | onger nmenbers of the socially and educationally backward cl ass are

not to be pernmitted to obtain the benefit of the reservation. Thus, while

| aying down the criteria, the State was required to give effect to the
underlying principles envisaged in the constitutional schenme as interpreted in
I ndra Sawhney-1.

It would be useful to notice a converse case which canme up for

consi derati on-before a Constitution Bench of this Court in E V. Chinnaiah
etc. vs. State of A P. & Os.  [(2005) 1 SCC 394]. The question therein was
as to whether in view of the provisions of Article 341 of the Constitution of
India and the Constitution (Schedul ed Castes) Order, 1950, it was
permssible in law toidentify groups anpbngst Schedul ed Castes which itself
constitutes a group wi thin the neaning thereof. This Court negatived such a
cl assification hol di ng:

"\005It is also difficult to agree with the Hi gh Court that
for the purpose of ‘identifying backwardness, a further

i nquiry can be nmade by appointing a conmmission as to

who anongst the nmenbers of the Schedul ed Castes is

nore backward. |f benefits of reservation are not

percol ating to them equitably, neasures should be taken
to see that they are given such adequate or additiona
training so as to enable themto conpete with the others
but the sane would not nean that in the process of
rationalising the reservation to the Schedul ed Castes the
constitutional mandate of Articles 14, 15 and 16 coul d be
viol ated. "

Therein, noticing Indra Sawhney-1, it was observed:

"Jeevan Reddy, J. incidentally who wote the
majority judgnent in Indra Sawhney nmade a reference to
his judgnent in V. Narayana Rao v. State of A P wherein
the | earned Judge opined: (AIR pp.95-96, para 94)
"94. ... Article 15(4) or Article 16(4) are not
designed to achieve abolition of caste system nuch
| ess to renove the neanness or other evils in the
soci ety. They are designed to provide opportunities
in education, services and other fields to raise the
educational, social and economic |evels of those
| aggi ng behind, and once this is achieved, these
articles nust be deened to have served their
purpose. |If so, excluding those who have al ready
attai ned such economic well-being (interlinked as
it is with social and educational advancenent)
fromthe special benefits provided under these
cl auses cannot be call ed unreasonabl e or
di scrimnatory or arbitrary much less contrary to
the intention of the Founding Fathers. It can be
reasonably presuned that these people have ceased
to be socially if not educationally backward and
hence do not require the preferential treatnent
contenpl ated by Articles 15(4) and 16(4).
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Moreover, in the face of the repeated
pronouncenents of the Suprene Court referred to
above, these argunents cannot be count enanced.
Not only it does not anount to creating a class
within a class, it is a proper delineation of classes."
Those observations were confined to backward
cl asses and not SCs and STs. The | earned Judge in
I ndra Sawhney al so stuck to the said view

The impugned Act as al so the judgnment of the
H gh Court are prenised on the observations in Indra
Sawhney that there is no constitutional or |egal bar for a
State in categorising the backward cl asses as backward
and nore backward class. This Court, however, while
referring to Article 16(4) of the Constitution stated that it
recogni sed only one class viz. backward class of citizens
in the following terns: (SCCp. 716, para 781)
"781. At the outset, we may state that for the
pur pose of this discussion, we keep aside the
Schedul ed Tri bes and Schedul ed Castes (since they
are admittedly included within the backward
cl asses), except to remark that backward cl asses
contenpl ated by Article 16(4) do conprise sone
castes \027 for it cannot be denied that Schedul ed
Castes include quite a few castes.”

It istrite that those, who have reached the status of general category,
cannot be permitted to defeat the purport and object of the concept of
"creany layer’ as the idea of creany |ayer was conceptualized on that

phil osophy. It is also trite that the State can also |lay down a | egislative
policy as regards the extent of reservation to be nade for different nmenbers
of the backward cl ass, provided they remain as such

Even | egi sl ati ons based on-equity nmust answer the tests of the equality
cl auses contained in Articles 14 and 16 of the Constitution of India. Article
14 of the Constitution of India enjoins upon the State not to deny to any
person 'equality before law or 'equal protection of laws’ within the territory
of India. The two expressions although do not |ead to the sane concl usion
we may notice that Section 1 of the XIV Amendnent to the U S.

Constitution uses only the latter expression whereas the Irish Constitution
(1937) and the West German Constitution (1949) use the expression "equa

before | aw' alone. Both these expressions are used together in the Universa
Decl arati on of Human Rights, 1948, Article 7 whereof says "All are equa

before the law and are entitled w thout any discrimnation to equal protection
of the law." The said expressions are of great significance. Equality before
law is a dynanic concept having many facets. Despite Article 38 of the
Constitution of India, the courts are bound to interpret a | aw which seeks to
achi eve the said purpose not only on the anvil of the Articles 14 and 16 but

al so having regard to the international |law. W, however, do not nean to

say that international |law shall ipso facto be applied for interpretation of our
donmestic |l aws but then rel evance thereof, we reiterate, in a grey area, cannot
be | ost sight of.

It was, thus, inperative on the part of the State to evolve such
gui del i nes whi ch woul d be commensurate with the follow ng observations of
this Court in Ashoka Kumar Thakur’s case (supra)

"\005It is difficult to accept that in India where the per
capita national incone is Rs.6929 (1993-94), a person

who is a menber of the I AS and a professional who is
earning |l ess than Rs.10 | akhs per annumis socially and
educationally backward. W are of the viewthat the
criteria laid dowmn by the States of Bihar and Uttar
Pradesh for identifying the "creany |layer" on the face of
it is arbitrary and has to be rejected.”
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The ternms of reference in the afore-nmentioned premnise, in our
consi dered opi nion, should be held to be bad in | aw.

We have noticed hereinbefore that in the inpugned Gover nment

Order, categories of persons to whomthe rule of inclusion wuld apply on
the basis that they formpart of the 'creany |ayer’ anpbng the backward

cl asses, are said to be as under

Category 1I:

Consti tutional

Post s

Sons and daughters of persons hol di ng constitutional posts
such as President, Vice President, Judges of the Suprene
Court and the High Courts, Chairman and Menbers of

UPSC, State Public Service Conm ssions, etc.

Cat egory Il

Servi ce

Cat egory

Sons and daughters of parents, either or both of whom are
Class | officers (e.g-, IAS officers) or Cass Il officers or

of ficers of public sector undertakings subject to certain
exceptions including cases where one or both of the parents
die or suffer pernmanent incapacity.

Category I11:
Armed or
Param litary
For ces

Sons and daughters of parents in the rank of Col onel or
equi valent in the Arnmy, Navy, Air Force, Paramilitary
Forces, again subject to certain exceptions.

Category 1V:

Pr of essi onal s

& those

engaged in

Trade and

| ndustry

Subject to the inconme limt specified in Category VI:
I ncl udes doctors, |awers, chartered accountants, etc., as
wel | as those engaged in trade, business and industry.

Cat egory V:

Property

Owners

I ncl udes agricultural hol dings, plantations and vacant | and
and/ or buildings in urban areas. |n the case of plantations
and urban areas. |In the case of plantations and urban | and,

the income limt specified in Category VI will apply.

Category VI:

| ncone/ Weal t h

t est

Sons and daughters of persons having gross annual incone
over Rs.1 | akh or possessing wealth above the exenption
l[imt as prescribed in the Wealth Tax Act.

Categories |, Il and IIl afore-mentioned are excluded on the basis of
the status held by the persons concerned. Category IV is subject to the
income limt specified in Category VI. W may, at this stage, however, state

that we do not find any nerit in the subm ssion of M. Venugopal that
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bringing dowmn the age limt from40 to 35, vis-‘-vis, the Ofice

Menor andum i ssued by the Central Governnent fixing age Iimt as 40 is bad
inlawin view of the fact that age of superannuation of the enployees in the
State of Kerala is 55, as conpared to the age of superannuation of the
Central CGovernnent enpl oyee is 60.

So far as the incone/wealth test is concerned, the same has been

considered in Indra Sawhney-11. W would refer to the findings of this

Court a little later, but indisputably, it is of sone inportance. In the Joseph
Conmittee report the actual increases in the Consumer Price |Index was

considered in a scientific manner and it was noticed fromthe "Econom c

Revi ew 1996" published by the Governnent that the Central Governnent

has specified the inconme limt inits Ofice MenorandumfromRs.1 |lakh in

1993 to Rs.1.50 lakhs in 1997. W have hereinbefore noticed how

Nar endran Commi ssion sat in appeal over the Joseph Conmittee report

despite the fact that the sane has been accepted in toto by this Court. It did
not assign any reason to justify its stand as to on what basis the incone lint
of Rs.1:5 |akhs fixed by the Joseph Conmittee in 1997 was doubled to Rs.3

| akhs within a period of three years; particularly, in view of the fact that even
the Central Governnent, having regard to the rate of inflation prevailing

t hr oughout the country in 2004, came-to the conclusion that the incone linit
shoul d be raised upto 2.5 | akhs.

In Indra Sawhney-1, while applying the "means-test” and "creany-
| ayer test", it was opined:

"’ Means-test’ in this discussion signifies inmposition of an
income limt, for the purpose of excluding persons (from
the backward cl ass) whose incomeis above the said

[imt. This subm ssion is very often referred to as the
"creany layer" argunent. Petitioners submt that sone
nenbers of the designated backward cl asses are highly
advanced socially as well as econonically and
educationally. It is submitted that they constitute the
forward section of that particular backward class \027 as
forward as any other forward class menber \027 and t hat
they are lapping up all the benefits of reservations neant
for that class, without allowi ng the benefits to reach the
truly backward nmenbers of that class. These persons are

by no nmeans backward and with them a class cannot be
treated as backward. It is pointed out that since Jayasree
[K.S. Jayasree vs. State of Kerala (1976) 3 SCC 730]

al nost every decision has accepted the validity of this
submi ssi on.

On the other hand, the |earned counsel for the
States of Bihar, Tam| Nadu, Kerala and ot her
counsel for respondents strongly oppose any such
distinction. It is subnmitted that once a class is
identified as a backward class after applying the
rel evant criteria including the econonmic one, it is
not permssible to apply the econonic criteria once
agai n and sub-divide a backward class into two

sub- cat egori es. Counsel for the State of Tam |

Nadu submitted further that at one stage (in July
1979) the State of Tami| Nadu did indeed prescribe
such an inconme limt but had to delete it in view of
the practical difficulties encountered and also in
view of the representations received. In this behalf,
the | earned counsel invited our attention to Chapter
7-H (pages 60 to 62) of the Anbashankar

Conmi ssion (Tam | Nadu Second Backward

Cl asses Conmi ssion) Report. According to the
respondents the argument of ’'creany layer’ is but

a nere ruse, a trick, to deprive the backward
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cl asses of the benefit of reservations. It is
submitted that no nenber of backward cl ass has
cone forward with this plea and that it ill becones
the menmbers of forward classes to raise this point."

Referring to K C. Vasanth Kumar vs. State of Karnataka
[ (1985) Supp. SCC 714], it was opined

“I'n our opinion, it is not a question of

perm ssibility or desirability of such test but one of
proper and nore appropriate identification of a class \027 a
backward cl ass. The very concept of a class denotes a
nunber of persons having certain comon traits which

di stinguish themfromthe others. In a backward cl ass

under clause (4) of Article 16, if the connecting link is
the social backwardness, it should broadly be the sane in
a given class. If some of the nmenbers are far too

advanced social ly (which in the context, necessarily

nmeans economi cally and, may al so nean educational | y)

the connecting thread between them and the renaining

cl ass snaps. They would be msfits in the class. After

excl udi ng them al one, would the class be a conpact

class. In fact, such exclusion benefits the truly backward.
Difficulty, however, really lies in drawing the |ine \027
how and where to draw the |ine? For, while draw ng the
line, it should be ensured that it does not result in taking
away with one hand what is given by the other. The basis

of exclusion should not nmerely be economc, unless, of
course, the econom c advancenent i s so high that it
necessarily neans social advancenent. Let us-illustrate
the point. A nenber of backward cl ass, say a nenber of
carpenter caste, goes to Mddle East and works there as a
carpenter. |If you take his annual incone in rupees, it
woul d be fairly high fromthe Indian standard. |Is he to be
excluded fromthe Backward Cllass? Are his children in
India to be deprived of the benefit of Article 16(4)7?
Situation may, however, be different, if he rises so high
economcally as to becone \027 say a factory owner

hinmself. In such a situation, his social status also rises.
He hinself would be in a position to provide enpl oyment

to others. In such a case, his income is merely a neasure
of his social status. Even otherw se there are severa
practical difficulties too in inposing an inconme ceiling.
For exanple, annual income of Rs. 36,000 may not count

for much in a city |ike Bonmbay, Del hi or Calcutta

whereas it may be a handsone inconme in rural India
anywhere. The line to be drawn must be a realistic one.
Anot her question would be, should such a line be
uniformfor the entire country or a given State or should
it differ fromrural to urban areas and so on. Further
inconme fromagriculture may be difficult to assess and,
therefore, in the case of agriculturists, the |line may have
to be drawn with reference to the extent of hol ding.

VWil e the income of a person can be taken as a neasure

of his social advancenent, the linit to be prescribed
shoul d not be such as to result in taking away with one
hand what is given with the other. The income limt nust

be such as to nmean and signify social advancenment. At

the sane tine, it nmust be recognised that there are certain
positions, the occupants of which can be treated as
soci al | y advanced wi thout any further enquiry. For

exanple, if a nenber of a designated backward cl ass
becones a nmenber of I AS or IPS or any other Al India
Service, his status is society (social status) rises; he is no
| onger socially disadvantaged. Hi s children get ful
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opportunity to realise their potential. They are in no way
handi capped in the race of |life. His salary is al so such
that he is above want. It is but logical that in such a
situation, his children are not given the benefit of
reservation. For by giving themthe benefit of

reservation, other disadvantaged nmenbers of that

backward cl ass may be deprived of that benefit. It is then
argued for the respondents that 'one swal |l ow doesn’'t

nmake the sumrer’, and that nerely because a few

menbers of a caste or class beconme socially advanced,

the cl ass/caste as such does not cease to be backward. It
is pointed out that clause (4) of Article 16 ains at group
backwar dness and not i ndiwvi dual backwardness. Wil e

we agree that clause (4) ains at group backwardness, we
feel that exclusion of such socially advanced nenbers

will make the 'class’a truly backward class and woul d
nore appropriately serve the purpose and object of clause
(4). (This discussionis confined to O her Backward

Cl asses only and has no rel evance in the case of

Schedul ed Tri bes and Schedul ed Castes).

Keeping in mind-all these considerations, we direct
the Government of India to specify the basis of exclusion
\ 027 whet her on the basis of incone, extent of holding or
ot herwi se \ 027 of ’'creany layer’. This shall be done as
early as possible, but not exceeding four nonths. On such
speci fication persons falling w thin the net of
exclusionary rule shall cease to be the nenbers of the
O her Backward Cl asses (covered by the expression
"backward class of citizens’) for the purpose of Article
16(4). The inmpugned O fice Menoranduns dated August
13, 1990 and Septenber 25, 1991 shall be inplenented
subj ect only to such specification and exclusion of
soci al | y advanced persons fromthe backward cl asses
contenmpl ated by the said O M In other words, after the
expiry of four nonths fromtoday, the inplenentation of
the said OM shall be subject to(the exclusion of the
"creany layer’ in accordance with the criteria to be
specified by the Governnment of I|ndia and not otherw se."

In Indra Sawhney-11, it was further observed:

"As appears fromthe judgnents of six out of the eight
Judges, viz. Jeevan Reddy (for hinself and three others),
Sawant and Sahai, JJ. \026 (i.e. six |learned Judges out of
nine), - they specifically refer to those in higher services
like IAS, IPS and All India Services or near about as
persons who have reached a higher |evel of socia
advancenent and econom c status and therefore as a

matter of |aw, such persons are declared not entitled to be
treated as backward. They are to be treated as creany

[ ayer "without further inquiry". Likew se, persons living
in sufficient affluence who are able to provide

enpl oyment to others are to be treated as having reached

a higher social status on account of their affluence, and
therefore outside the backward class. Those hol di ng

hi gher levels of agricultural |andholdings or getting

i ncone fromproperty, beyond a linmt, have to be

excluded fromthe backward classes. This, in our

opinion, is a judicial "declaration"” made by this Court."

[ See al so WB. Freedom Fi ghters’ Organisation vs. Union of India (2004)

7 SCC 716, at 721 (para 16)]
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In Indra Sawhney-11 , "Means test"” and "creany-layer test" were
held to be beyond the domain of the State but evidently in relation to the
backward cl asses, the sane is applicable.

Keeping in viewthe legal history, as also the directions made by this

Court in a series of judgnents referred to hereinbefore, it was obligatory on
the part of the Narendran Commi ssion to consider seriously that aspect of the
matter. | n any event the sane could not have been ignored.

Wiile fixing the incone limt, although a State is entitled to take into

consi deration the level of literacy, the village income, the rise of living index
and other relevant factors into consideration, it should not have accepted a
report of the Committee which did not proceed scientifically, particularly,
having regard to the constitutional schene as explained by the Court in the
judgrments referred to hereinbefore.

We, therefore, do not find any justification for fixing the income limt

at Rs.3 Takhs. W nmay furthernore place on record our displeasure as to the
manner i n whi ch Joseph Commttee report received severe criticismby the

Nar endran Comi ttee, nost of which were wholly unwarranted. The tests
adopted by the Joseph Committee could not have been given a conpl ete go-

by the Narendran Comm ssi on. The findings of a Conmission in respect of

a matter of such grave significance and inportance should have been based

on scientific data as al so evidence of experts. |If Government tends to

consi der without adequate data and inquiry, a stage would conme when the

whol e system of reservation will becone farcical and negation of
constitutional provisions. Hence, before arriving at the final conclusion, it
shoul d have noticed the rate of inflation and other relevant factors.

Economi c grow h of a country, as-a result of the village income of citizens of
I ndi a, keep on changing, although while determ ning an i ssue as to whet her
persons who have attai ned econom c sufficiency so as not to furthernore
descri be them as econom cally backward, is required to be taken into

consi derati on.

So far as exclusion of salary and agricultural incone is concerned, it is

true that the Central Governnment has accepted the same and the sanction of

the Central Governnment has al so been accepted by thi's Court, but we should

al so notice that the report of the Joseph Committee had al so been accepted

by this Court. It is not for us, at this stage, to render our final opinion in this
matter as to whether preference should be given to Joseph Conmittee or

Nar endran Conmi ssion, but there is no reason as to why a successor

commttee, wi thout any just and cogent reason, ignored the

recomrendati ons of the former conmttee.

Equal ity clauses contained in Articles 14, 15 and 16 of the

Constitution of India may in certain situations constitute the heart and soul of
the Constitution of India. Wen a lawis patently arbitrary, 'such
infringenent of the equality clause contained in Article 14 or Article 16
woul d be violative of the equality clause of the Constitution. {See Wanan
Rao vs. Union of India [(1981) 2 SCC 362], Mharao Saheb Shri| Bhim

Singhji, etc. vs. Union of India & Os. [AIR 1981 SC 234] and M nerva

MIlls Ltd. & Os. vs. Union of India & Os. [(1980) 3 SCC 625].} It is
interesting to note that in Mthu v. State of Punjab [AIR 1983 SC 473]

Section 303 of the Indian Penal Code was struck down as unconstitutiona

i nvoking the equality clause contained in Article 14 of the Constitution of
India. A statute professing division anpbngst citizens, subject to Articles 15
and 16 of the Constitution of India nay be considered to be a suspect

| egi slation. A suspect |egislation nust pass the test of strict scrutiny.
Articles 15(4) and Article 16(4) profess to bring the socially and
educational |y backward people to the forefront. Only for the purpose of

i nvoki ng equality clause, the makers of the Constitution thought of

protective discrimnation and affirmative action. Such recourse to protective
di scrimnation and affirmative acti on had been thought of to do away with
social disparities. So long as social disparities anmong groups of people are
patent and one class of citizens in spite of best efforts cannot effectively
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avail equality of opportunity due to social and econom c handi caps, the
policy of affirmative action nust receive the approval of the constitutiona
courts. For the said purpose, however, the conditions precedent |aid down
therefor in the Constitution nust be held to be sine qua non. Thus,
affirmati ve action in essence and spirit involves classification of people as
backward cl ass of citizens and those who are not backward class of citizens.
A group of persons although are not as such backward or have by passage of
time ceased to backward would cone within the purview of the creany |ayer
doctrine evolved by this court. The court by evolving said doctrine intended
tolay a lawthat in terns of our constitutional schene no group of persons
shoul d be held to be nore equal than the other group. |In relation to the
mnorities, a 11-Judge Bench of this Court in T.M A Pai Foundation vs.
State of Karnataka [(2002) 8 SCC 481] categorically held that protection is
required to be given to the mnority so as to apply the equality clauses to
themvis-‘-vis the mgjority. « In Islam c Acadeny of Education vs. State of
Kar nat aka [ (2003) 6 SCC 697], it was opined that the mnority have nore
rights than the majority: To the said extent 1slamc Acadeny of Education
(supra) was overrul ed by a 7-Judge Bench of this Court in P.A |nandar vs.
State of Maharashtra [(2005) 6 SCC 537]. An executive action or a

| egi sl ative Act should be commensurate, in our opinion, with the

af orementioned dicta |aid down by this Court in Indra Sawhney-1 (supra)

and followed in Ashoka Kumar Thakur (supra) and |ndra Sawhney-I|

(supra).

In Secretary, State of Karnataka & O's. vs. Unadevi (3) & O's.
[ (2006) 4 SCC 1], a Constitution Bench of this Court has stated the law in
the following terns :

"11. In addition to the equality clause represented by
Article 14 of the Constitution, Article 16 has specifically
provided for equality of opportunity in matters of public
enpl oyment. Buttressing these fundanental rights,

Article 309 provides that subject to the provisions of the
Constitution, Acts of the legislature nay regul ate the
recrui tment and conditions of service of persons

appoi nted to public services and posts in connection wth
the affairs of the Union or of a State. In view of the
interpretation placed on Article 12 of the Constitution by
this Court, obviously, these principles also govern the
instrunmentalities that come within the purview of Article
12 of the Constitution. Wth a view to nmake the

procedure for selection fair, the Constitution by Article
315 has al so created a Public Service Commission for the
Uni on and the Public Service Conmm ssions for the

States. Article 320 deals with the functions of the Public
Servi ce Comm ssions and mandates consultation with the
Conmi ssion on all matters relating to nethods of
recruitment to civil services and for civil posts-and ot her
related matters. As a part of the affirmative action
recogni sed by Article 16 of the Constitution, Article 335
provi des for special consideration in the matter of clains
of the nenbers of the Schedul ed Castes and Schedul ed
Tribes for enploynment. The States have made Acts, rules

or regulations for inplenmenting the above constitutiona
guarantees and any recruitment to the service in the State
or in the Union is governed by such Acts, rules and
regul ati ons. The Constitution does not envi sage any

enpl oyment outside this constitutional schene and

wi t hout followi ng the requirenents set down therein

It was furthernmore held

"43. Thus, it is clear that adherence to the rule of equality
in public enploynent is a basic feature of our

Constitution and since the rule of lawis the core of our
Constitution, a court would certainly be disabled from
passi ng an order upholding a violation of Article 14 or in
ordering the overl ooking of the need to conply with the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 16 of 18

requirenents of Article 14 read with Article 16 of the
Constitution\ 005"

Yet again it was stated

"\ 005The rule of |law conpels the State to make

appoi ntnents as envi saged by the Constitution and in the
manner we have indicated earlier. In nost of these cases,
no doubt, the enployees had worked for sone | ength of
time but this has al so been brought about by the

pendency of proceedings in tribunals and courts initiated
at the instance of the enpl oyees. Moreover, accepting an
argunent of this nature would nean that the State woul d
be pernmitted to perpetuate an illegality in the matter of
public enpl oynent and that would be a negation of the
constitutional schene adopted by us, the people of India.
It is therefore not possible to accept the argunent that
there nmust be a direction to nake permanent all the

per sons enpl oyed on daily wages. Wen the court is
approached for relief by way of 'a wit, the court has
necessarily to ask itself whether the person before it had
any |egal right to be enforced. Considered in the light of
the very clear constitutional scheme, it cannot be said
that the enpl oyees have been able to establish a | ega
right to be nade pernmanent even though they have never
been appointed in terns of the relevant rules or in
adherence of Articles 14 and 16 of the Constitution."

Recently, a Constitution Bench of this Court in M Nagaraj and Ors. v.
Union of India and Ors. [(2006) 8 SCC 212] has reaffirmed the inportance
of the creany layer principle-inthe schene of equality under the
constitution. This Court held that the creany |ayer principle was on of the
inmportant limts on state power under the Equality C ause enshrined under
Articles 14 and 16 and any viol ation or dilution of the same woul d render the
state action invalid. Mre precisely this Court held:

"As stated above, the boundaries of ‘the w dth of
the power, nanely, the ceiling-lLimt of 50%(the
nunerical benchmark), the principle of creany

| ayer, the conpelling reasons, nanely,

backwar dness, inadequacy of representation and

the overall administrative efficiency are not
obliterated by the inpugned amendnents. At the
appropriate tinme, we have to consider the |aw as
enacted by various States providing for reservation
if challenged. At that time we have to see whether
[imtations on the exercise of power are violated.
The State is free to exercise its discretion of
providing for reservation subject to limtation
nanely, that there nust exist conpelling reasons
of backwardness, inadequacy of representation in a
class of post(s) keeping in mnd the overal
administrative efficiency. It is nade clear that even
if the State has reasons to make reservation, as
stated above, if the inpugned | aw viol ates any of

t he above substantive |limts on the width of the
power the sanme would be liable to be set aside."

This Court reiterated the linmt on state power inposed by the creany
| ayer rule and the invalidity of any state action in violation of the same by
concl udi ng as foll ows:

"W reiterate that the ceiling-linmt of 50% the
concept of creany |ayer and the conpelling
reasons, nanely, backwardness, inadequacy of
representati on and overall admnistrative
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efficiency are all constitutional requirenents

wi t hout which the structure of equality of
opportunity in Article 16 would col | apse.

However, in this case, as stated, the main issue
concerns the "extent of reservation". In this regard
the concerned State will have to show in each case
the existence of the conpelling reasons, nanely,
backwar dness, inadequacy of representation and
overall administrative efficiency before making
provision for reservation. As stated above, the

i mpugned provision is an enabling provision. The
State is not bound to make reservation for SC/ ST

in matter of pronotions. However if they wish to
exercise their discretion and nake such provi sion
the State has to collect quantifiable data show ng
backwar dness of the class and i nadequacy of
representation of that class in public enployment

in addition to conpliance of Article 335. It is nade
clear that even if the State has conpelling reasons,
as stated above, the State will have to see that its
reservation provision does not lead to

excessiveness so as to breachthe ceiling-limt of
50% or obliterate the creamy |ayer or extend the
reservation indefinitely.”

This Court rationalized the creany layer rule as a necessary bargain
bet ween the conpeting ends of caste based reservations and the principle of
secul ari sm The Court opined:

“I'n Indra Sawhney this Court has, therefore,
accepted caste as determ nant of backwardness and
yet it has struck a balance with the principle of
secul ari smwhich is the basic feature of the
Constitution by bringing in the concept of creany
| ayer."

This Court, thus, has categorically |laid dow the |aw'that
determ nation of creamy layer is a part of the constitutional schene.

Constitutional provisions are required to be construed harnoniously.

It is difficult for us to accept the subm ssion of M. lyer that this Court
shoul d not exercise its power of judicial review. Wat should be the criteria
for achieving the constitutional goal set out by the founding fathers, not only
i nvol ves interpretation of constitutional provisions, but being the subject

matter of decisions by this Court, it will be inmproper for us to refuse to
undertake judicial exercise in such matters. The |evel of scrutiny would be
nore intrinsic than the doctrine of Wdnesbury unreasonabl eness. ' In ternms

of Article 141 of the Constitution of India, the declaration of |aw nmade by

this Court is binding on all courts, a fortiori such directions would al so be
bi nding on all authorities. Article 142 enpowers this Court to pass such

order as is necessary to do conplete justice to any cause or matter pending
before it and Article 144 enjoins all authorities, civil -and judicial, to act in
aid of the Suprene Court.

Interpretation and application of constitutional |law particularly, in
regard to the equality clause contained in Article 14 to Article 16 of the
Constitution, have never been limted by this Court. |If a neasure tends to
perpetuate inequality and nakes the goal of equality a mrage, such neasure
shoul d not receive the approval of the Court. {See Islanic Acadeny of
Educati on (supra)} Directions have been issued by this Court in a nunber
of cases where the question involves greater public interest or public good,
i ncludi ng enforcenment of fundamental rights. The Court never hesitates to
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express its opinion on the interpretation of the Constitution despite politica
thicket. {See Anil Kumar Jha vs. Union of India & Ors. reported in

(2005) 3 sSCC 150, Rameshwar Prasad (1V) & Ors. vs. Union of India &

Anr. reported in (2005) 7 SCC 157, WB. Freedom Fighters’ O ganisation

(supra) and Bonbay Dyeing & Mg. Co. Ltd. vs. Bonbay Environmenta

Action Goup & Ors. reported in 2006 (3) SCC 434].}

This Court has repeatedly held that under Article 144, the state was

bound to act strictly in terns of the decisions of this Court and even, it has
reservation about sone of its directions, it could approach this Court and
coul d not have acted ot herw se.

However, the question, which arise for consideration is as to what
relief could be granted by this Court.

Not hi ng has been brought on record to show that the paragraph 2(1)(c)
of GO dated 27th-May, 2000 had been given a go-by.

The State did not accept even the Narendran Commi ssion report inits
entirety. Al t hough, as noticed herei nbefore, M. lyer subnmitted that the
benefit woul d be granted only to those persons who are engaged in

hereditary occupation and not to them who are not so engaged, the State,
however, states that there would be no restriction as proposed by the

Conmi ssion for exclusionfromthe 'creamy |ayer’ of backward class with
hereditary occupations, i.e, black smths and gold smths should be engaged
in such occupations. /If the State has not nmade any anmendnent, it is
emnently fit and proper that an amendnent or clarification should be issued
in this behalf inasmuch as even if a person is otherw se excluded by reason
of hol ding a constitutional post or otherw se, he may still claimthe benefit
bei ng a descendent of a person whose predecessors, being a nmenber of the
backward cl ass, had hereditary occupation like black smth or gold snth etc.
Accordingly, notification dated 27th May, 2000 being nerely for notification
of general public and the guidelines issued for the concerned officers, it is
necessary that the State should amend the guidelines al so.

In this view of the matter, although while setting aside the report of

the Narendran Conmi ssion, we direct the State to appoint a fresh

Conmi ssion who should go into all these aspects of ‘the matter and submit its
report.

The wit petition is allowed with the aforenenti oned directions and
observations. W, however, for the present do not intend to pass any order
on the contenpt petitions. They shall remain pending.

No costs.




