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ACT:

Industrial Disputes Act, 1947-Wrknmen went on peacefu
strike-Did not Join duty to response to conmpany’s notices-|f
amounts to abandonment of duty-Wrds Phrases- Abandonnent -
Meani ng of .

HEADNOTE

In support of their demand for reinstatenent of certain
di sm ssed union |eaders a nunber of worknen, including the
appel l ants had gone on an indefinite peaceful strike. The
Conpany (respondent) put up a notice that the strike was
illegal and that the striking worknen were Jliable to
disciplinary action for misconduct. A week later, the
conpany issued individual notices to the appellants and
ot her workmen calling upon themto report for duty, failing
which their absence would be construed as voluntary
abandonnent of service and that their names woul d be struck
off the nuster rolls. A few days |later the conpany i nforned
the workmen concerned that by not reporting for duty they
had confirned its presunption that they were no |onger
interested to continue in its service that they had totally
abandoned its service. The nanes of the appel lants had been
struck off the rolls. |In final settlenment of the workers’
clains for gratuity, leave salary and a nonth’'s salary a
cheque was sent to each of the appellants.  But the
appel l ants returned the cheques to the conpany pointing out
that they were interested in the service of the company and
that they had neither voluntarily abandoned the service nor
did they wish to do so and that they would report for work
as soon as the strike was called off. Thereafter, although
there were prolonged negotiati ons between the union and the
conpany, the conpany did not take theminto its service.

Since a dispute was pending before an Industria
Tri bunal application was made under s. 33A of the Industria
Di sputes Act, 1947. The Tribunal rejected the workers’
demand for reinstatenment.

In appeal to this Court it was contended on behal f of
the appellants, that (i) renoving their nanes fromthe rolls
was illegal and arbitrary; (ii) the appellants had not
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voluntarily abandoned the conpany’'s service and (iii) since
term nation of service could only be in accordance wth
standing orders, and since the standing orders in this case
did not provide for treating the workmen as havi ng abandoned
the service in case they were absent in connection with a
strike, the company’'s action in termnating the appellants’
services was illegal

Al'l owi ng the appeal
N

HELD: The inpugned action of the conpany and the award
of the Tribunal were illegal. [619 E]

1. To constitute abandonment there must be total or
conplete giving up of duties so as to indicate an intention
not to resune the sane. Failure to performduties pertaining
to an office nust be with actual or inputed intention on
614
the part of the officer to abandon and relinquish the
office.~The intention may be inferred fromthe acts and
conduct of a-partyand is a question of fact which could be
determ ned in the |light of surrounding circunstances in each
case. Tenporary absence is not ordinarily sufficient to
constitute abandonnent of office. [617 D F]

Bucki ngham Co. v. Venkatiah & O's., [1964] 4 SCR 265;
referred to.

2. The absence of worknen from duty was purely
temporary and cannot be construed as ‘their voluntary
abandonnent of the conpany’s service. There was nothing in
the surrounding circunstances or the conduct of the workmen
i ndicating or suggesting an intention on their part to
abandon servi ce. To —abandon -service neans to detach
unfasten, undo or untie the binding knot or |ink which holds
one to the office and obligations and privileges that go
with it. [618 C E]

In the instant case the workmen went on a peacefu
strike. By their letters they unequivocally intimted to the
conpany that they did not intend to abandon service. They
had returned the cheques sent to them by the conpany.

Union of India v. Gopal Chandra M sra [1978] 2 SCC 301-
[1978] 3 SCR 12 referred to.

3. Since there was no provision in the certified
standi ng orders, by virtue of which the conpany could have
term nated the services of the worknmen, the imnmpugned action
amounted to change in the conditions of service of the
wor kmen during the pendency of the industrial dispute which
adversely affected them [619 A

Express Newspapers (P) Ltd. v. Mchael Mark & Anr.,
[1963] 3 SCR 405; applied.

4. In cases where reinstatenent had been directed by
the Court it is the rule that the entire back wages nust
followas a matter of course. In the special circunstances
of this case the worknen are entitled to wages at 75% for
the entire period from the date of termination of @ their
services to the date of reinstatement. [619]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 1188 of
1976.

Appeal by special |eave fromthe Award dated 27-2-1976
of the Industrial Tribunal, Maharashtra in Conplaints (I.T.)
Nos. 48-53 and 55-63 of 1973 in Ref. (1.T.) No. 375 of 1972
published in the Maharashtra Govt. Gazette part |-L dated 3-
6- 1976.

M K. Ramanurthi and Naunit Lal for the Appellant.
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Sachin Chaudhuri and B. R Aggarwala for the
Respondent .

The Judgnent of the Court was delivered by

JASWANT SINGH, J. This appeal by special Ileave is
directed agai nst the common award dated February 27, 1976 of
the I ndustrial Tribunal
615
Mahar ashtra, Bonbay rejecting as not mmintainable conplaints
Nos. 48 of 1973 to 63 of 1973 made by the appel |l ants agai nst
the respondent (hereinafter referred to for brevity as 'the
Conpany) under s. 33(A) of the Industrial Di sputes Act,
1947 (hereinafter called "the Act’) in reference (IT) No.
336 of 1972.

The facts material for the purpose of this appeal are:

The appellants (hereinafter described as ’'Wrknen')
were enpl oyees of the Conpany. During the pendency of the
above mentioned reference No. 336 of 1972 before the Second
Labour Court, Bonmbay for adjudication of a dispute, 344
wor knmen of the Conpany including the appellants went on an
i ndefinite peaceful strike with effect from August 30, 1972,
pursuant to the strike notice given'to the Conpany by their
regi stered union called ' The Associ ation of Chenica
Workers’ in support of its demand for re-instatenent of
three of the union | eaders who had been dism ssed by the
Conpany. On the even date i.e. August 30, 1972, the Conpany
put up a notice stating that the strike enbarked upon by the
workmen was illegal and those participating in the said
strike were liable to disciplinary action for msconduct as
per Company’'s certified standing orders Nos.. 22(b) and
24(a). On Septenber 7, 1972, the Conpany issued notices to
the appellants and 10 others-asking themto report for duty
on or before Septenber 18, 1972, failing which their absence
woul d be construed as voluntary abandonnent of service and
their names woul d be struck off fromthe nuster rolls of the
Conpany. On Septenber 19, 1972, the Conpany sent separate
conmuni cations to the appellants and 10 others informng
them that since "by not reporting for duty they had
confirmed its presunption that they were no |onger
interested to continue in service of the Conpany and had
totally abandoned the Conpany’'s service" their names had
been struck off from the rolls of the Conpany from that
date. Along wth its communication, the Conpany sent a
cheque to each one of the appellants for the amount due to
himon account of gratuity, leave salary and one nonth’'s
salary. On Septenber 26, 1972, the appellants wote to the
Conpany returning the cheques sent by the Conmpany and
stating that its letter dated September 7, 1972 which had
reached them only on Septenber 20, 1972 had al ready been
replied by letter dated Septenber 21, 1972, that they were
interested in the service of the Conpany and had neither
voluntarily abandoned the service of the Conpany and did
they wish to do so, and that they would, report for work the
nmonent the strike was called off
616
by their union. On Cctober 23, 1972 the Conpany wote to the
appel | ants acknowl edging their letter dated Septenber 26,
1972 but stating therein that it did not wish to revise its
earlier decision under which their names had been struck off
the rolls. It is to be noted that in its letter the Conpany
did not refute the avernment made by the appellants in their
letter dated Septenber 26, 1972 that the Conpany’s letter
dated Septenber 7, 1972 had reached them only on Septenber
20, 1972. On the even date i.e., Septenber 26, 1972, the
appel  ants’ union wote to the Labour Conmi ssi oner
conpl ai ni ng about the arbitrary termnation of service of 25
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wor knmen (i ncluding the appellants) and enphasising that they
had not abandoned service. On October 2, 1972, the
appel l ants and other striking worknen addressed letters to
the Wrrks Manager of the Conpany protesting against the
action of the Conpany in renoving themfrom service and
asserting that the said action was by way of victimzation
for their participationin the strike. On March 30, 1973,
the union nade a formal demand calling upon the Conpany to
re-instate the appellants and others who had been renoved
fromservice on the ground that they had abandoned their
service. On My 19, 1973, certain proposals for settlenents
were made on behalf of the enployees whose services were
term nated by the Conpany and requesting the Conpany for re-
i nstatenent of the appellants and 10 ot her worknmen. On July
5, 1973, the wunion wote a letter to the Assistant
Commi ssi oner of Labour, Naupada, soliciting his intervention
in the dispute concerning the re-instatement of the 16
enpl oyees i ncludi ng the appel | ant s. The Assi st ant
Conmi ssi oner thereupon summoned the parties for discussion
on July. 19, 1973 but his attenpts at conciliation did not
bear any fruit. Thereafter, the appellants nmde the
af oresai d conpl aints before the Industrial Tribunal with the
result as stated above.

Appearing in support of the appeal. M. Ramanmurti has
vehenently urged that the action of the Conpany in renoving
the nanmes of the appellants fromits rolls was illegal and
arbitrary, that the appellants had not - abandoned the
Conpany’s service, that at any rate the term nation of their
services could only be in terms of the Company’s standing
orders and since the standing orders did not provide for
treating the worknen as having abandoned service in case
they were absent in connection with the notified strike, the
Conpany’s action was manifestly illegal and invalid.

Three questions arise for consideration in this

case, nanely:

(1) what is the true neaning of the expression

"abandonnent of service’
617

(2) whether in the circunstances of the case it
could be said that the appellants had
voluntarily abandoned the service of the
Conpany; and

(3) whether the action of the Conpany in renoving
the nanes of the appellants fromits rolls on
the presumption that they had abandoned
service would constitute a change in the
conditions of service of the appellants ?

W will deal with these questions seriatim

Re. Question No. 1: In the Act, we do not find any
definition of the expression 'abandonnent of service . In
the absence of any clue as to the neaning of ‘the said
expression, we have to depend on neaning assigned to it in
the dictionary of English |anguage. |In the unabridged
edition of the Random House Dictionary, the word 'abandon
has been explained as neaning 'to leave conpletely -and
finally; for- sake utterly; to relinquish, renounce; to give
up all concern in sonething’. According to the Dictionary of
English Law by Earl Jowitt (1959 edition) ' abandonment’
means 'relinqui shent of an interest or claim . According to
Bl acks Law Di ctionary ’'abandonment’ when used in relation to
an office nmeans 'voluntary relinquishnent. It nust be tota
and under such circunstances as clearly to indicate an
absol ute relinquishment. The failure to performthe duties
pertaining to the office nust be wth actual or inputed
intention, on the part of the officer to abandon and
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relinquish the office. The intention nay be inferred from
the acts and conduct of the party, and is a question of
fact. Tenporary absence is not ordinarily sufficient to
constitute an abandonnment of office’

From the connotations reproduced above it «clearly
follows that to constitute abandonnment, there nust be tota
or conplete giving up of duties so as to indicate an
intention not to resume the sane. |In Buckingham Co. v.
Venkatiah & O's. it was observed by this Court that under
conmon |aw an inference that an enployee has abandoned or
relinqui shed service is not easily drawmn unless from the
| ength of absence and from other surrounding circunstances
an inference to that effect can be legitinmately drawn and it
can be assuned that the enployee intended to abandon
servi ce. Abandonnent or relinquishnent of service is always
a question of intention, ~and normally, such an intention
cannot be attributed to an enployee w thout adequate evi-
618
dence in /that behalf. Thus, ~whether there has been a
vol unt ary abandonnment of service or not is a question of
fact which has to be determined in the light of the
surroundi ng circunstances of each case.

Re.-Question No. ~ 2: This takes us to the consideration
of the second question, nanely, whether in the circunstances
of the instant case, it could be said that the appellants
had voluntarily abandoned the service of the Conpany. It nmay
be recalled that the appellants had along with 229 other
wor kmen gone on indefinite and peaceful strike which ended
on Cctober 22, 1972) in response to the strike notice given
by the wunion to the Conmpany to press its demand for re-
instatenent of its three dism ssed | eaders and had not only
by their |letters dated Septenber 21, 1972 and Septenber 26,
1972 unequivocally intimated to the Conpany that they did
not intend to abandon the service but had also returned the
cheques sent to them by the Conpany on account of 'their
| eave salary gratuity etc. The appellants stand that the
letter of the Conmpany dated Septenber 7, 1972 was received
by them on Septenmber 20, 1972 ‘and not earlier was / never
denied or refuted by the Conpany in the correspondence that
passed between the parties. Thus, there was nothing in the
surroundi ng circunstances or the conduct of the appellants
indicating or suggesting an intention on their part to
abandon service which in view of the ratio of Gopal Chandra
Msra's case, can be legitimately said to nean to detach
unfasten, undo or untie the binding knot or-Ilink- which holds
one to the office and the obligations and privil eges that go
with it Their absence fromduty was purely tenporary and
could by no stretch of inmagination be construed as vol untary
abandonnent by themof the Conpany’s service. In Express
Newspaper (P) Limted v. Mchael Mark & Anr.,(2) which/'is on
all fours with the present case, it was held that if the
enpl oyees absent thenselves fromthe work because of strike
in enforcenent of their demands, there can be no question of
abandonnent of enploynment by them In the present case also
the appellant’s absence from duty was because of their
peaceful strike to enforce their demand. Accordingly, we are
of the viewthat there was no abandonnent of service on the
part of the appellants.

Re- Question No. 3: Let wus now advert to the last but
the nmost crucial question, nanely, whether the action of the
Conpany in renmoving the nanes of the appellants fromits
rolls during the pendency of the proceedings before the
Labour Court in respect of the industrial dispute on the
presunption that they had abandoned Conpany’s service
619
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constituted an alteration in the conditions of service
applicable to them inmrediately before the commencenent of
the said proceedings which prejudiciously affected them
Al t hough the |earned counsel appearing on behalf of the
respondent has taken us through the certified standing
orders as applicable to the appellants, he has not been able
to point out anything therein to indicate that the conpany
could term nate the services of the appellants on the ground
of abandonnent of service because of their going on strike
in enforcenent of their demands. Thus, their being no
provision in the certified standing orders by virtue of
whi ch the Conpany woul d have term nated the services of the
appellants in the aforesaid circunstance, the inpugned
action on the part of the Conpany clearly ampounted to a
change in the condition of service of the appellants during
the adnmitted pendency of ~the industrial dispute before the
Labour Court which adversely affected them and could not be
countenanced. W are fortified in this view by the aforesaid
decision of this Court in Express Newspapers (P) Limted v.
M chael Mark & Anr. (Supra) where repelling an identica
contention to the effect that the failure of the worknen to
return to wor k by a notified date clearly inplied
abandonnent of their~ enploynment, it was held that the
management cannot by inposing a new term of enploynent
unilaterally convert the absence of work into abandonnent of
enpl oyment. It was further held in that decision that if the
strike was in fact illegal, the _managenment could take
di sciplinary action against the enployees under the standing
orders and disnmiss them |If that ~were done, the strikers
woul d not have been entitled to any conpensation under
standing orders but that was not what the appellants
purported to do and the respondents were, therefore,
entitled to relief.

For the foregoing reasons, we are unable to uphold the
i mpugned action of the Conmpany and the award under appea
which are manifestly illegal.  In the result, we allowthe
appeal, set aside the aforesaid award of the Industria
Tri bunal and direct the Conpany to reinstate the appellants.
The appellants shall also be entitled to the costs of the
appeal

A point which requires to be clarified and has been
brought to the notice of the Court after the judgnent was
delivered relates to back wages from 19-9-72 to the date of
rei nstatement. The rule in such cases is that where
rei nstatenment has been directed by the Court, the entire
back wages nmust follow as a nmatter of course. O course
there is a discretion in the court having regardto specia
circunstances if any to nodify this normal rule. In_the
present case the period stretches over six years and Shr
Sachi ne Chaudhary brings to our notice the fact that
620
back wages have to be conputed, if ordered in full, on a
much hi gher scale because of two settlements which  have
rai sed the scales of wages substantially. While thereis no
case specifically put forward that the worknen concerned
have been enployed el sewhere during this period, still we
take a total view the whole case and direct that for the
entire period from 1972 to the date of reinstatement, 75 per

cent of the wages will be paid to all the workmen concerned
on the scales and revised scales as the case may be.
P.B.R Appeal all owed.
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