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This appeal is directed against a judgment and order dated 19.11.2003
passed by the Hi gh/Court of Judicature at Madras in Crl.R C No. 1465 of

2003, whereby and whereunder the revision petition filed by the Appell ant
herein agai nst an order dated 25.8.2003 was di smssed. The wife of the
respondent No.2 was running a kiosk in the hospital premses. The
Government of Tami| Nadu had taken a policy decision to renove all Kiosks,
bunks and tea stalls, etc. fromthe hospital prenises as they were causing
i nconveni ence to the public and as food stuffs were also supplied fromthe
sai d ki osks, bunks and tea stalls which were prepared i n unhygienic

condi tions causing health hazards. A CGovernment order was issued for
renmoving all the said kiosks on 30.10.1987. The Public Wrks Depart nent
thereafter issued directions to the Executive Engineer to take steps for
renoval thereof on or about 9.5.1996. The Chief Engineer also directed the
Executive Engineer to take steps in furtherance of the said G O M No. 2055
dated 30.10.1987. The wife of the respondent herei'n, who had been running
atea stall in the said prem ses, was requested through a letter by the
Executive Engineer to renpve the sane as the Dean of  Kil pauk Medi ca

Col | ege had nade such a request in that behalf. Admttedly, a direction was
al so issued to the Appellant herein by the Executive Engi neer to renove the
said tea stall. Pursuant to or in furtherance of the said direction, the
Appel | ant herein requested the Assistant Comm ssioner of Police, Kilpauk to
give police protection for the purpose of causing such renoval.

Awit petition was filed by the wife of the respondent No.1 herein,

whi ch was di sposed of by the H gh Court with certain directions. 1In the
nmeanwhi | e, however, the said tea stall was renpved wher eupon a cont enpt
petition was filed against the Appellant. The said contenpt petition was
di smissed. The matter thereupon cane before this Court. This Court in-N
Jagadeesan & Ors. vs. District Collector, North Arcot & Ors. [since
reported in (1997) 4 SCC 508], opined:

"W are of the opinion that the appellants-

petitioners can have no legitimte grievance agai nst the
action taken to renove their bunks/kiosks inasnuch as
the renpval is confined only to (1) hospitals and nedica
institutions and (2) road nmargi ns of main thoroughfares,
viz., three specified thoroughfares in Madras City and
one each in Vellore and Tiruppur. The reasons given by
the State for renoving them are reasonabl e and
acceptable. It is also specifically averred by the State
that they are not renoving any bunk with a viewto all ow
some other person to install a bunk in that place. The
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renoval is only for the purpose of renpval of health
hazard or in the interests of snooth and unobstructed
flow of traffic. |Indeed, the Government has offered to
consi der the applications, if any, nade by the evicted
persons for locating themon other road margins or

prem ses, as the case may be."

It was further observed

"\ 005\ 005. .1 n our opinion, by seeking to renmove the bunks
and ki osks located within the hospital premises or within
the prem ses of other nedical institutions or their
renoval fromthe road margins of inportant and busy
thoroughfares in the aforesaid three cities in Tam | Nadu
the respondents are not acting in any manner

i nconsi stent with the propositions enunciated in the said
judgrment.  We are not able to say that the reasons
assigned are neither relevant nor gernmane nor is it
possi bl e to say that reasons given are only a make-
bel i eve. "

The said decision was rendered by this Court on 21st February, 1997.

A Conplaint Petition was filed by the respondent No.1 herein, who is the
husband of the said owner of the tea stall against the Dean of Kil pauk
Medi cal Col | ege and Hospital, Chennai purported to be under Sections 166,
448, 427, 380, 392 and 506(11) of the1ndian Penal Code on 3rd Septenber,
1997. The Metropolitan Magistrate, Egnore, Chennai sent the Conpl aint
Petition for inquiry to the police authority whereupon a First Information
Report (FIR) was |lodged. It is not disputed that during investigation the
nane of the Appellant was taken by one Thiru V. Ramaraj an, Executive

Engi neer, P.WD., North Presidency Division, Chepauk, Chennai, who

al | eged:

"I am working as an Executive Engineer in P.WD

The Kil pauk Medi cal Coll ege wi ng cones under ny
jurisdiction, wherein inside the campus, Tnt. Lakshmi
Vel ayut ham ran a tea-shop on | ease agreenent and-as the
Dean of the Medical college did not give no objection
certificate to the Shop from 1992, the | ease agreenent
peri od was not extended. Further the Dean of the college
wote several letters stating that due to the tea-shop,
heal th hazards are caused and therefore requested to
renove the said shop. Further, | adviced to nmake
arrangenents to evict the shop of Tnt. Vel ayutham from
the coll ege campus subject to rules. Accordingly, the
Asst. Engineer, Thiru. R Jayasingh, BE., MBA., P.WD
KMC wi ng, Kil pauk, Chennai-10 who was in charge of

KMC area, inforned in his letter No.16K/ 97 dt. 2.7.97,
that he removed the shop of said Lakhsm Vel ayut ham-on
1.7.97. The Asst. Engi neer engaged nen on his own
supervi sion and renoved the shop. Today, 26.4.2000,
you the Inspector of G3 Kil pauk P.S. enquire ne and
narrated the above details."

Rel ying on or on the basis of the said statenent, the Appellant herein
was made an accused and a charge-sheet was filed by the Investigating
O ficer also against himstating:

“"I'n the said case, it was ordered that the tea-shop
which is in possession of the PW shoul d be vacated
subject to Rules and Regul ation. On obtaining such court
order, Al and A2 even after knowing the order, with the
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intention to cause |l oss to the conplainant, on 2.7.97 at
about 11.00 a.m, Al Thiru. Ganesan forner dean of

KMC and A2 Thiru. Jayasi ngh, forner Asst. Engi neer

PWD Ki | pauk, Hospital wing with the help of sone

unknown hool i gans, went to the tea shop of the

conpl ai nant whi ch was functioning inside the Kil pauk

Medi cal Col | ege Hopsital canpus, and w thout taking

any | egal steps as per the Court order, they trespassed the
tea\ 026shop and the adjoi ning fancy stones and renoved the
refrigerator, Mxie, Stone, Biscuit which were kept for
busi ness and Al Thiru. Ganesan | ook those articles in his
custody and with the help of the hooligans, he

denol i shed the tea-shop built by the conplainant PW in
hi s own cost which was situated in the car shed, in the
Hospital whi ch came under Al’s jurisdiction and caused
danmages to PW to an extent of Rs.3 Lakhs, and he

renoved the aforesaid valuabl es belonging to PWM with

the help of unknown persons fromthe car-shed inside the
canpus 'and m sappropri ated the sane and thereby

caused lossillegally to P\ to an extent of Rs.4 Lakhs."

In the said charge-sheet only the allegations nmade in the conplaint

petition were repeated. What transpired during investigation had not been

di scl osed. The |earned Magi strate took cogni zance agai nst the Appel |l ant
herein on the basis of ‘the said purported charge-sheet. The Investigating

O ficer noticed that renpoval of the tea shop was effected as per an order of a
Court of law. Validity or otherwi se of the action on the part of the appell ant
is not in question. 'An application for discharge was filed before the |earned
Metropol itan Magi strate by the Appellant, inter alia, on the ground that no
sanction was obtai ned as was required mandatorily.in ternms of Section 197

of the Crimnal Procedure Code, which plea came to be accepted by the

| earned Metropolitan Magistrate by an order 25th August, 2003, opining:

"l opine that the argument on the side of the

petitioner that the act of the petitioner was so, in order to
execute the order given to him but the nature of the case
filed against himMs. 166, 448, 427, 380, 392 and 506

(I'l) 1PC are basel ess, is acceptable. Further the nature of
the act of the 2nd accused/petitioners and what of fence he
comm tted, had not been stated in the case. The

petitioner is a Govt. Servant. No perm ssion has been
obtained to prosecute him The procedures to be

followed u/s. 197 Cr.P.C. had not been followed in this
case."

The revision petition filed by the respondent No.1 herein before the
H gh Court against the said order, however, was allowed, stating:

"On a conplaint given by the petitioner herein, a

case was registered against A-1 only on the specific

all egations that the bunk stall of the petitioner was
damaged and was renopved, thereby causing damages to

the tune of Rs.7 lakhs. It is pertinent to point out that the
Executive Engineer at the tine of investigation, has
categorically spoken to the fact that it was A-2, who
wote a letter to the said official that it was he who was
responsi ble for the renoval of the bunk stall. Under the
stated circunstances, it has becone necessary for the
police agency to include the first respondent/second
accused. This Court is at a loss to understand as to why
not the case be proceeded agai nst A-2. Hence, the |ower
court has taken an erroneous view that there is no prim
facie case against A-2 was not nentioned. There is no

| egal inpedinment to add a person, if he was actually
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involved in the crinme, though his nane was not found in
the conpl aint.

The next contention as to the |ack of sanction order

is concerned, the |ower court can well go into the

guestion as to the availability of sanction and if necessary
in the instant case, it could be decided at the tinme of trial
Under the stated circunstances, the order of the | ower

court has got to be corrected only by upsetting the sane.

The order of the lower court is set aside. The |ower court
is directed to proceed agai nst the second accused al so

along with the other accused. This petition is ordered
accordingly."

M. MN. Rao, |earned Senior Counsel appearing on behal f of the

Appel | ant woul d contend that in view of the fact that Appellant renoved the
tea stall pursuant to the order passed by the Governnent in terms of its
policy decision, it was obligatory on the part of the prosecution to obtain
prior sanction therefor as was nandatorily required under Section 197 of the
Crim nal Procedure Code

M . Subramoni um Prasad, |earned counsel appearing on behalf of the

State, on being questioned, very fairly submtted that apart fromthe
statenent nade by the Executive Engineer, as noticed herei nbefore, no other
materi al exists as against the Appell ant.

M. V. Krishna Murthy, |earned counsel appeariing on behalf of the
respondent No.1, on the other hand, would submt that froma perusal of the
charge-sheet it woul d be evident that the Appellant herein had caused huge
| oss and danmages to the respondent No.1 herein

The basic fact of the natter is not in dispute. The fact that the w fe of

the respondent No.1 herein was running atea stall is admitted. It further
nore stands admitted that the CGovernnent of Tami| Nadu issued a

CGovernment Order containing a policy decision to renpve all such ki osks,

tea stalls and bunks fromthe hospital premises in public interest, inter alia,
on the ground that food prepared in such tea stalls in unhygienic conditions
and the sanme had ot herw se been causing nui sance to others. 'No court has

decl ared such a policy decision to be ultra vires. W have noticed

herei nbefore that, in fact, the validity of such a policy decision has been
upheld by this Court in Jagadeesan (supra)-:

If, in the aforenentioned situation, the Appellant herein only

conplied with the order of the Executive Engi neer asking himto renove the
said tea stall; we are of the opinion that thereby he cannot be said to have
conmitted any offence whatsoever. The nane of the appell ant was taken by

t he Executive Engineer hinself, under whose direction he acted. He, in his
statenment nade before the police, nmerely stated that the Appellant by his
letter dated 2.8.1997 intimated to himthat the tea stall had been renoved.
On the basis of the said statenent no inference could be drawn that the
Appel l ant committed an offence purported to be under Section 427 of the

I ndi an Penal Code. From a perusal of the charge-sheet, as also the materials
whi ch are available on record, it does not appear that thereis anything to
show as to how and in what nanner the Appellant could be said to have
conmitted a m schief or howthe ingredients of the said provision stood

sati sfied.

The statenent of the Executive Engi neer, on the basis whereof the

Appel | ant had been charge-sheeted, even if given face value and taken to be
correct inits entirety does not disclose an offence. The respondent No.1
herein filed a conplaint. He, in view of the fact that a contenpt petition was
filed against the Appellant, presumably knew him personally. Despite the

same, he had not been naned in the conplaint petition. No allegation had

been nade against himeither in his conplaint or in his statement under
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Section 161 of the Code of Crimnal Procedure that he had transgressed his
authority or conmitted the alleged crine. In the aforenentioned provisions,
we are of the considered view that the prosecution should have obtai ned an
order of sanction in ternms of Section 197 of the Code of Criminal Procedure.

In Mataj og Dobey vs. H C. Bhari [(1955) 2 SCR 925] a Constitution

Bench of this Court held that the provisions of Section 197 of the Crim nal
Procedure Code would be attracted if the offence alleged to have been

conmitted [by the accused] nust have sonmething to do or nust be related in

some manner with the discharge of official duty. There nust be a

reasonabl e connection between the act and the discharge of official duty; the
act nust bear such relation to the duty that the accused could lay a

reasonable (clain, but not a pretended or fanciful claim that he did it in the
course of the performance of his duty.

Whet her for prosecution of -a public servant sanction is necessary to

be obtai ned or not woul d depend upon the facts and circunstances of each
case. /Simlarly, whether in view of the allegations made in the conplaint an
order of sanction would be essential or not woul d again depend upon facts

and circunmstances of each case.

In Ronmesh Lal Jain vs. Nagi nder Singh Rana & Ors.[(2006) 1

SCC 294] a Bench of this Court, of which one of us (Sinha, J. was a
menber), relying upon Mataj og Dobey (supra) and various other decisions,
opi ned

"The question as to whether an order of sanction

woul d be found essential would, thus, depend upon the
facts and circunstances of each case. In a case where ex
facie no order of sanction has been issued when it is
admttedly a pre-requisite for taking cognizance of the

of fences or where such an order apparently has been

passed by the authority not conpetent therefor, the court
may take note thereof at the outset. But where the
validity or otherwi se of an order of sanction is required to
be consi dered having regard to the facts and

circunst ances of the case and furthernore when a
contention has to be gone into as to whether the act

al | eged agai nst the accused has any direct nexus w th'the
di scharge of his official act, it may be permissible in a
given situation for the court to exam ne the said question
at a later stage.

We nay hasten to add that we do not intend to |ay

down a |aw that only because a contention has been

rai sed by the conpl ai nant or the prosecution that the
guestion as regard necessity of obtaining an order of
sanction is dependent upon the finding of fact that the
nexus between the offences alleged and the official duty
wi Il have to be found out upon anal ysing the evidences
brought on record; the same cannot be done at an earlier
stage. What we intend to say is that each case will have
to be considered having regard to the fact situation
obtaining therein and no hard and fast rule can be laid
down therefor."

It was held therein that the question as to whether sanction is
necessary or not that may be appropriately raised at different stages of the
st age dependi ng upon the allegations made in the conplaint.

Yet again, in Rakesh Kumar M shra vs. State of Bihar & Os.
[ (2006) 1 SCC 557], this Court held:

"Use of the expression "official duty" inplies that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

6

the act or om ssion nust have been done by the public
servant in the course of his service and that it should have
been in discharge of his duty. The section does not

extend its protective cover to every act or om ssion done
by a public servant in service but restricts its scope of
operation to only those acts or om ssions which are done

by a public servant in discharge of official duty.

It has been w dened further by extending

protection to even those acts or onissions which are done
in purported exercise of official duty; that is under the
colour of office. Oficial duty, therefore, inplies that the
act or om ssion nmust have been done by the public

servant in the course of his service and such act or

om ssi on nust have been perforned as part of duty

whi ch further must have been official in nature. The
section has, thus, to be construed strictly, while
determining its applicability to any act or omission in the
course of service. |Its operation has to be limted to those
duti es which are discharged in the course of duty. But
once any ‘act or om ssion has been found to have been
conmitted by a public servant in the discharge of his

duty then it must be given liberal and w de construction

so far its official nature is concerned. For instance a
public servant is not entitled to indulge in crimna
activities. To that extent the section has to be construed
narromly and in a restricted manner. But once it is
established that an act or onission was done by the

public servant while discharging his duty then the scope

of its being official should be construed so as to advance
the objective of the section in favour of the public
servant. QOherw se the entire purpose of affording
protection to a public servant w thout sanction shall stand
frustrated. For instance a police officer in the discharge
of duty may have to use force which nay be an offence

for the prosecution of which the sanction may be

necessary. But if the same officer commts an act in the
course of service but not in the discharge of his duty and
wi thout any justification therefor then the bar under
Section 197 of the Code is not attracted. ..\005. There mnust
be a reasonabl e connecti on between the act and the

di scharge of official duty; the act must bear such relation
to the duty that the accused could | ay a reasonable
(claim, but not a pretended or fanciful claim that he did
it in the course of the performance of his duty."

[ See Sankaran Moitra vs. Sadhna Das & Anr. (JT 2006 (4) SC 34.]

In view of the aforenentioned authoritative pronouncenents, as
noti ced herei nbefore, we are of the opinion that the i npugned order cannot
be sustained as:

(i) no case was nade out to frane charges agai nst the Appell ant
her ei n.
(ii) Even if the statement of the Executive Engi neer on the basis

wher eof the chargesheet has been filed agai nst the Appellant is
accepted to be correct, sanction for his prosecution, as envisaged
under Section 197 of the Code of Crimnal Procedure, in the facts
and circunstances of this case was necessary.

The Hi gh Court, therefore, was not correct in allow ng the Revision

Case filed by the respondent No.1 herein setting aside the order dated
25.8.2003 of the Metropolitan Magistrate. The inpugned order is set aside.
The appeal is allowed accordingly.




