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PETI TI ONER
STATE OF U.P. & ORS. ETC

Vs.

RESPONDENT:
DR R K. TANDON & ORS. ETC

DATE OF JUDGVENT: 26/ 07/ 1996

BENCH
RAMASWAMY, K
BENCH

RAMASWAMY, K

G B. PATTANAIK (J)

Cl TATI ON
JT 1996 (7) 174 1996 SCALE (5)625

ACT:

HEADNOTE:

JUDGVENT:

WTH
[.A No2 in C A NO 4445/95, A Nos.2 in C A 4447/95, |.A
Nos.2 in C.A No.4448/95, |I.A Nos.2 inC A No.4451/95 I|.A
Nos.2 in C A No.4454/95 & I.A No:26 in C A No.4439/95,
I.A Nos.36 & 37 in C A 4439/95

AND
Contenpt Petition No.308/96 in SLP [C] No.828/93
ORDER

. A Nos.16-20 etc. etc. in C A 4438-42/95

Application for intervention. and i mpl eadnent are
di sm ssed

This is second instalment and we hope it to be the |ast
instal ment of the unending |litigation. This Court by order

dated March 23, 1995 disposed of a batch of cases relating
to the appointnment of ad hoc doctors in UP. Provincia
Medi cal and Health Service. Pendi ng maki ng-of the rules, ad
hoc appointnments cane to be made and the doctors who were
al ready working in Medical and Health Departments were given
options to come to this Departnent. As a result thereof, al
of them had opted to cone to this Departnent. Admttedly,
the posts are governed by the PSC recruitment and
appoi ntnents thereto are nmade accordi ngly. No such
appoi ntnent came to be nade. Consequently, all of them
remai ned on ad hoc basis de horse the rules right from1961-
62 onwards and sone of themretired. Some of the doctors had
gone to the Court and obtained relief of regularisation of
their services fromthe respective dates of appointnents
whi ch becanme final. The recruitnent through the PSC cane to
be made on two occasions, viz., in 1972 and 1974. Wen there
was an inter ce dispute between the candi dates sel ected by
the PSC and ad hoc doctors, the dispute ultimately cane to
this Court and this Court directed the State Governnent to
adopt a fair procedure so as to avoid further litigation in
the matter. This Court stated in the order as under
<sl s>

"1t is settled lawthat all ad hoc appoi ntments nade
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de hors the rules do not <confer any rights only fromthe
date of their regular appointnment according to rules they
get their seniority. If, however, the initial appointnents
were according to rules, though on ad hoc or tenporary
basis, then the seniority would be counted fromthe dates of
initial appointnent. The ad hoc appointnents here were de
hors the rules. It would thus be clear that though the
doctors have put in nore than 33 years, they are ad hoc
hands. Al would not get seniority fromthe respective dates
of appointnents. It is seen that sone of the doctors have
retired and sone had the benefit of directions given by the
courts to have their services regularised with effect from
the dates on which they were appointed and the orders have
becorme final. So, they are entitled to count their seniority
fromthe respective dates of initial appointnents.

From among the rest of the doctors, since the PSC had
notified, selected  and recomended the nanmes of candi dates
in the year 1972, State CGovernment is directed to make their
appoi ntnent in the order of nerit determ ned by the PSC. The
State CGovernnent is directed to appoint themwith effect
fromthe date which the State Governnment had received the
nerit list fromthe PSC and they be placed below the
candi dat es whose appoi ntnents were upheld by the Courts or
Service Tribunal and becane final

As to the candidates whose nanes were recomended by the
PSCin three installments, first on 23.12.77, second n
16.6.78 and the final list on 10.5.79, the State Governnent
is directed to appoint themin the order of merit in the
respective lists. The seniority of the officers so appointed
would be as per the determination of the PSC in the
respective lists. They would be appointed with effect from
the dates on which the State GCovernnment had received the
respective lists and they nust be deened to have been
regul arly appointed fromthose dates. They would be placed
bel ow 1972 sel ectees. Rest of the candi dates, who were not
selected but are still continuingin service, would be
pl aced bel ow the last of the 3rd list and their seniority is
directed to be determined wth effect fromthe date of the
receipt of the list dated 10.5.79. Anpng the non-sel ect ees,
the date on which the list dated May 10, 1979 was received
by the State Government would be the cut-off date and taking
into consideration of the respective dates of appointnents
as on that date and if made thereafter, seniority will be
counted from those respective dates. Rule of reservation if
applied, and the candi dates were sel ected accordingly, their
seniority vis-a-vis the General candi dates would be
according to the vacancy position in the roster maintained
by the State Government.

It is on record that some of these ad hoc doctors have
retired on attaining the age of superannuation. In respect
of them there shall be a direction in nationally treat them
to be regularly appointed fromrespective dates of \initia
appoi ntnent only for the purpose of giving them pensionary
and retrial benefits adm ssible according to rel evant rules.
This should not be reckoned for inter se seniority anong the
temporary or ad hoc doctors appointed in the service."
<sl e>

These |.As. cane to be filed for the reason that though
their special |eave petition was posted along with other
batch of cases, admittedly the petitioners-appellants had
not been served. Consequently, they initially filed these
I.As. for review which we have directed to be heard in the
COURT. Accordingly, the cases have been posted to-day.

Shri K. Madhava Reddy, |earned senior counsel appearing
for these ad hoc doctors who have not been selected by the
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PSC, has placed before us the initial order passed by the
Covernor creating these services and the statutory rules
franed under proviso to Article 309 of the Constitution on
May 14, 1979, wviz., the UWP. Regularisation of Ad-hoc
Appointees [on posts wthin the purview of the Public
Service Commi ssion] Rules, 1979 [for short, the "Ad-hoc
Rul es"] to regularise their services as indicated in the
Rules. Based thereon, it is contended that after due
sel ection by the committee constituted under Rule 4 of the
Ad hoc Rules, they are required to be appointed under Rule
5; their seniority was directed to be reckoned under Rule 7
fromthe date of the order of appointnent after selection
under Rule 4 and they be placed bel ow t he persons appoi nted
in accordance with the relevant procedure prior to the
appoi ntnent of these ad hoc regul ari sed doctors. Since they
have been appointed according to rules, the candidates
recormended by the Public Service Commission in 1977, 1978
and 1979 were yet to be appointed and, therefore, they
cannot | be nmde senior to the  petitioners. It is his
contention that though the recomendations came to be made
by the PSC, it-was not as if they have got an absolute right
to appointrment. The State Governnent after due consideration
may not appoint them  their right to seniority arises only
fromtheir date of = discharging the duties on the post and,
therefore, since they have not been appointed according to
the rules, they cannot be treated to be 'seniors. If the
direction in 3rd part of the order is given effect to, the
petitioners in these |IAS (for short, "non selectees") would
become juni or to . him and, theref ore, it requires
clarification. Shri Harish Salve, | earned senior counsel for
the State and also Shri_ A B-Mathur, |earned senior counse
for the direct recruits, resisted the contentions.

Havi ng consi dered the respective contentions, we think
that there is not nmuch controversy inthe matter. It is
stated in the order that in case of doctors who had already
retired from service their seniority would be on notiona
basis, It presents no difficulty to work out the sane.
Equally, in respect of doctors in whose favour there were
order from either High Court or the Tribunal or this Court
whi ch had beconme final, their seniority was directed to be
regularised wth effect from the respective dates of
appoi ntnents. The second part of the order dealt with the
candi dat es sel ected pursuant to the advertisenment in 1972 by
the PSC. It would, therefore, be obvious that the candi dates
selected in the year 1972 and appointed in furtherance

thereof would becone seniors to all the ad hoc appointees
though they were continuing on ad hoc basis. Accordingly,
the second part of the order will not create any inpedi nent

in preparation of the inter se seniority anpong the doctors.
The third part consists of the candi dates selected by
the PSC pursuant to the recruitnment nmade in 1974 and
recormended for appointment in three instalnents. The dates
of the lists were nentioned in the order as December 23,
1977, June 16, 1978 and May 10, 1973. It is to be seen that
there appear to be a tussle between the direct recruits and
the pronotees as regards inter se seniority. At one tineg,
the Government seens to have taken a decision to cancel the
selection lists and regularise all the ad hoc appointees en
mass. It would appear that npst of the candi dates sel ected
by the PSC were also ad hoc doctors but gained an edge over
non-sel ectees. Under these circunstances, what | ega
principle should be adopted to determine their inter se
seniority is the question. Had the appointments been nmade
pursuant to the list subnitted by the PSC in Decenber 1977
and June 1978, it would be obvious that the non-sel ectee ad
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hoc doctors cannot have any seniority over them It would,
therefore, be clarified that such of the candidates
recormended by the PSCin the |ists dated Decenber 23, 1977
and June 16, 1979 would rank below the 1972 appointees in
their order of nerit reconmended by the PSC in the
respective lists.

Then comes the case of the candidates of third |ist
dated May 10, 1979. M. Madhava Reddy has rightly contended
that the date of reconmmendation is not conclusive. Normally,
the settled lawis that the seniority would be counted from
the date on which the candi date actually started discharging
the duties of the posts and in the case of direct
recruitnment, the date of  appointnent in the order of nerit
prepared by the PSC. But in view of the | oggerhead between
the recruits and the ad hoc doctors. It would be obvious
that the ad hoc non-selectees should be regularized as per
the procedure prescribed in the Ad-hoc Rules. As seen, the
third list was sent by the PSC on May 10, 1979 while the Ad-
hoc Rul es came to be nade on May 14, 1979. It is seen that a
conmittee was required to be constituted under Rule 4 to go
into the —relative nerits the non-sel ectees and those who
fulfil the qualifications prescribed in Rule 3 are found to
be eligible and fit to be appointed. Alist was required to
be drawn on the  basis thereof and  appointnments made
accordingly. Al thi's exercise obviously would t ake
consi derabl e tine. Therefore, the non-sel ectees cannot claim
dry seniority over the candi dates al ready recomended by the
PSCin the 3rd Ilist dated My 10, 1979.  Under those
ci rcunmst ances, though they were not heard in_ the first
i nstance, when the matter was di sposed of, in substance they
woul d not get any advantage or detrinment in the order, in
vi ew of the peculiar circunstances prevailing in the service
in the State of U P.

Yet another problemthat was brought to our notice is
that while preparing their ‘inter se seniority and fitnent,
the CGovernment was not strictly following the rule of roster
and reserved for Scheduled Caste, Scheduled Tribe and
Backward d ass candi dates and their placenent on the
respective vacancies earmarked for ~themin the roster. It
woul d be obvi ous t hat when t he Gover nnent makes
appoi nt nent s, t hr ough adm ni strative i nstructions or
statutory rules, the appointnment of candidates should be
according to order of nmerit and roster. The Governnent
should follow the rule of reservation and nake appoi ntnents
as per roster points. That procedure is also prescribed even
inthe Ad hoc Rules. Therefore even appointnents fromthe
lists of 1972, 1977, 1978, 1979 and ampng those retired from
service or had the benefit of court orders or non-sel ectees
the inter se seniority should accordingly be determined as
per the rule of reservation and roster. Even anobng the non-
sel ectees when they are appointed under Ad hoc “Rules and
seniority under Rule 7 thereof is deternmined the sane
principle should be followed. Their roster points ' should
al so be worked out and appoi ntnments made accordi ngly. There
shall be not any deviation from the rules of appointnent,
reservation so that and order of appointment woul d becone
according to rules and remrain | egal

Yet another circunstance which was brought to our
notice by the direct recruits is that they are nade junior
to the non-selectees and promtions were given to non-
sel ectees overlooking the clains of direct recruits. In view
of the directions now given, after drawi ng the respective
seniority lists, appropriate steps are directed to be taken
to nake appointnents or the pronotions, as the case may be,
according to the rules.
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The fourth circunstance that was brought to our notice
is that sonme of the candidates appear to have gone to the
court and obtained directions on the ground that they were
not parties to the orders passed by this Court and that,
therefore they seek to claim rights independently. This
order would cover all the cases and would apply to all the
candi dates who are concerned in this service and the
CGovernment would determne their inter se seniority in
accordance with these directions wthin four nonths from
today. Before parting with the case, we are pained to notice
that the Governnent has resorted to adhoci sm which resulted
in distortion in the service and heart burning, manipul ation
and corruption. W hope and trust that the Government woul d
put a stop to the ad hoc appointnents that has becone
breeding ground for _corruption and nepotism so as to
i ncul cate discipline-in services.

Al'l the applications and. petitions are accordingly
di sposed of. No costs.




