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PETI TI ONER
UNION OF I NDIA & ORS. ETC

Vs.
RESPONDENT:
SHRI CHAIN SINGH & ORS. ETC
DATE OF JUDGVENT: 08/ 05/ 1997
BENCH

K. RAMASVWAMY, K. S. PARI POORNAM

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NO. 3569- 700F 1997
[Arising out of SLP (C) No. 11052-53/97 CC 3592-93/97)]
ORDER

Leave granted. W have heard |earned counsel on both
si des.

The land to an extent of 1007 kanals ~and 6 nmarlas
situated in village Sansoo in Tehsil and District Udhanpur
was initially requisitioned under Section 6 of the Janmu and
Kashm r Requisition and Acquisition of |Imovable Property
Act. On Decenber 26, 1968, proceedings for acquisition of
the land were initiated. The conpensation was determ ned
under Section 8 of the Act by the Land Acquisition officer
at the rate of Rs. 12, 000/-, Rs. 10, 000/- and Rs. 9, 000/-
per kanal to Warhal Changhi, Warhal Mandi and Banjar Kadeem
| ands respectively. Dissatisfied therewith, an application
under From 'G seeking reference was filed. The Arbitrator
was appointed under Rule 9 read wth Section 8(1) of the
Act. Thereafter the Arbitrator deterni ned the conpensation
at the rate of 70, 000/- per kanal, On appeal, the |learned
single judge confirmed the sane and the Division Bench held
that no Letters Patent Appeal would lie. Thus, this appea
by speci al |eave.

It is seen that the Land Acquisition Oficer’ has

addcued the oral as well as docunentary evidence, The
claimants also filed the docunentary evidence as well as the
oral evidence. On consideration of the evidence, the

Arbitrator as well as the High Court have held that the
| ands are situated in a devel oped area and possessed of -and
conmmanded good narket value for sale in the open narket to a
willing purchaser and, therefore, they are capable of
fetching market value raging fromRs. 1 lakh to Rs. 2 | akhs
per acre and in view of the fact that the sale deeds relied
on were in respect of small pieces of |land they determ ned
the conpensation at the rate of Rs. 70, 000/- per acre.

The question is: whether the view taken by the
Arbitrator as well as by the High Court is correct in |aw?
It is settled law that under Section 8(3) of the Act, as
amended by Act 6 of 1977, the conpensation payable for the
acquired property under Section 7 shall, in the absence of
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an agreenent, be the price which the requisitioned party
woul d have fetched in the open market, if it had remmined in
the same condition as it was at the time of the requisition
and been sold on the date of the acquisition in the same
condition. In other words, the principle required to be
applied would be that the existing conditions as on the date
of the acquisition (as if existed in conditions) in which
the land existed on the date of requisition, be the
determ ning factor for fixing the conpensation as per the
mar ket value prevailing as on the date of the acquisition
and conpensation has to be determ ned accordingly.

This Curt in Union_ of India vs. Hari Krishan Khosl a
(dead) by Lrs, [(1993) ‘Supp. 2 SCC 149 at 166, para 61]
consi dered the guesti on under t he Requi sition and
Acqui sition of the Inmovable Property Act, 1952 which is
pari material to the Act, and held thus:

" W are of ~the opinion that the

anmount of conpensation can be fixed

by agreenent _under Section 8 (1)

(b)." In the absence of such an

agreenent, it is left to ~the

di scretion of the arbitrator. The

arbitrator under - Section 8 (1) (e)

is to hear the dispute. Thereafter

he is to determ ne the compensation

whi ch appears to himto be just. He

nust have regard to the

ci rcunst ances of each case while

applying the provisions of ~ Sub-

Section (3) (a) of Section 8 which

reads as under:

"8. (3) The conpensation payable

for the acquisition of any property

under Section 7 shall be

(a) t he price whi ch the

requi sitioned property would ~have

fetched in the open nmarket, if it

has remained in the same condition

as it was at the tine of

requi sitioning and been sold on the

date of acquisition or

(b) * * *

(enphasi s suppli ed)

In our Vi ew, t he significant

omi ssion of solatiumis indicative

of t he | egi sl ative i ntent
necessi tating stress on t he
expr essi ons " just” and
"circunstances of each case"
occurring in sub-section (1) (e)

t her eof

Yet another distinguishing feature

is the expression " open market".

The reason why solatium h as not

been provided is that "open narket"

contenplates a bargain between a

free buyer and a free seller

unfettered by the consideration of

requi sition and consequent

acquisition.”

The principle for determnation of market value has
been laid down by this Court in a catena of decisions one of
which is Periyar & Rubbers LTd. vs. State of Kerala [(1991)
4 SCC at 207, para 16] which reads as under

"Equally it is statutory to note
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that the claimant has legal and
legitimate right to a fair and
reasonabl e conpensation to the | and
he is deprived of by legal process.

The cl ai mant has to be
reconpensated for rehabilitation or
to pur chase simlar | ands

el sewhere. In sone cases for |ack
of conmparable sales it nay not be
possi bl e to adduce evi dence of sale
transactions of the neighbouring
| ands possessed of sanme or simlar
quality. SO insistence of adduction
of precise or scientific evidence
woul d cause disadvantage to the
claimants in not getting t he
reasonabl e and proper market val ue
prevailing on the date of
noti fi cati on under Section " 1(1).
Ther'efore, it is the paranmount duty
of t he Land Acqui sition
Judge/ authority to - keep before him
al ways the even scales to adopt
pragmatic approach wi t hout
i ndulging in "facts of inmgination"
and assess the market val ue which
is reasonably capable to fetch
reasonabl e market value. What is
fair and reasonabl e market value is
al ways a question of fact depending
on the nature of the evidence,

circunstances and probabilities in
each case. The guiding star would
be the conduct of a hypothetica

willing vendor woul d  of fer the
lands and a willing purchaser in
normal  human conduct would be
willing to buy as a prudent nan in

normal market conditions as on the

date of the notification under

Section 4(1) but not an anxious

buyer dealing at armis |length nor

facade of sale or fictitious sales

brought about in quick succession

or otherwise to inflate the narket

val ue. "

Thus, it could be seen that the endeavor of the court
or the arbitrator should be to sit in the armchair of a

prudent willing purchaser; keep the consideration of the
feats of inmgination at bay; seek answer to the question
whether a wlling and prudent buyer would of fer to purchase
the land fromthe open market froma willing seller, at the

same rate which is proposed to be determined by the Land
Acqui sition Oficer/Court. Al the relevant features, viz.,
the nature of the land, the quality of the |land, the nmarket
conditions prevailing as on the date of the acquisition, the
incone derived fromthe land etc., should be taken into
consi deration. Thus, the question is: if the simlar |and
remains in the sane condition at the time of acquisition,
woul d a prudent purchaser after to purchase 1007 kanal s at
Rs. 70,000/- ©per kanal? The Court is required to consider

what will be the true market value in that behalf. The
arbitrator and the Hi gh Court have thrown the tests laid by
judicial decisions to wnds. It is seen that in the

acqui sition proceedi ngs, the Tehsil dar had coll ected vari ous
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docunents which now have been proved through the w tnesses
as to the value as on June 30, 1987 and they have worked out
the compensation at the rate of Rs. 12, 000/- per Kanal for
the Warhal Changhi, Rs. 10,000/- for Warhan Mandi and Rs.
9,000/- for banjar Kadeem It is not disputed nor can it be
di sputed that the | ands had devel oped in and around the | and
on account of the mlitary estate established in that
village. The present devel opnent has been taken into
consideration which is wong in law. There is no doubt that
the land owners are not having any other [|and except the
smal | piece of land. But that would not be a consideration
for totally ignoring the prevailing market value and fixing
the conpensation de hors  the prevailing market value. The
docunents reliod on by the clainants showin the nmap filed
before us, that the lands are situated far away fromthe
| ands under acquisition, Equally, the lands in respect of
which sale deeds were filed by the Government are situated
in Sansoo village itself which is very near to the acquired
| ands. The market value fetched by the lands, i.e., snmal
pi eces of the extent of 4 and 5 nmarlas respectively, between
August 10,1996 and April 27, 1987 hardly work out to
m ni mum of Rs. 10, 000/-- and-the maxi mum of Rs. 20, 000/-.
Even the sale deeds relied on by the claimants are of
maxi mum of 6 narlas of land; though the house was
constructed, it was sold for Rs. 32,000/-. Thus, the
conpensati on worked out to Rs. 80, 000/- per kanal

Under these circunstances, considering the totality of
the facts and circunstances and sitting in the armchair of
awlling purchaser, we think that the appropriate nmarket
val ue woul d be Rs. 30,000/-- per kanal and the H gh Court
and the Arbitrator, therefore, have comm tted nmanifest error
in determ ning the conpensation

(C A 3568/97)

Accordingly, the appeal is allowed. The claimnts are
entitled to interest as per the Act. Wth regard to the
determ nation of the value of the trees, we are not inclined
to disturb the determnation nmade by the Arbitrator. It is
open to the appellants to have the excess anmpunt recovered
fromthe respective persons as per rule. No costs.

CA No. 3569-70/97 [@ SLP (O No. 11052-53/97 CC 3592-
93/97] filed by the claimants stand disni ssed.

No costs.




