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The appel | ant-Society is a charitable organisation. In
1930, it was granted a pernanent |ease of prem ses No. 1, Red
Cross Road, New Del hi/ . Bet ween 1975-77 the appel |l ant

constructed a building on the prem ses. ~ The buil ding consists
of a basenent, ground floor and five floors above the ground
floor. A portion of ‘the building is used by the appellant for the
purposes of its Headquarters and-its various offices which
i nclude a Bl ood Bank, St. John”s Anbul ance Bri gade,
Maternity and Child Welfare Bureau and al so the Hi ndkusht
Ni varan Sangh. The bal ance portion of the building.is rented
out by the appellant. It is the appellant’s case that the rent is
utilised wholly for charitable purposes. The appellant has
cl ai med exenption from paynment of house tax in respect of the
buil ding for the years 1977-78 to the present day.

Prior to 1994, house tax in respect of properties in Delh
was i nposed under the Punjab Municipal Act, 1911. The
Punj ab Act was repeal ed by the New Del hi_ Minicipal Counci
Act, 1994 (briefly the NDMC Act) as far as New Delhi is
concerned with effect fromthe day that the respondent No. 1
Counci| was established under Section 3 read with Section
416(1) of the latter Act. According to the appellant, it had, till
that tinme, paid sone ampunts of noney towards the denmands
rai sed by the respondent No.1 on account of property tax and
had also applied to the respondents for grant of exenption.
According to the appellants, there was no response to the
appel l ant’ s representation. The appellant filed a Wit Petition
before the H gh Court at Del hi specifically inpugning
two bills raised by the Minicipal Corporation dated 20.7.90 and
31.5.91 which were for the sunms of Rs.69,14,792.71 and
Rs. 6, 13,492 respectively. Interimprotection was given to the
appel l ant No.1 by the Hi gh Court and the demands were
stayed. The appellant then filed eight nore wit petitions before
the Hi gh Court questioning the subsequent demands on
account of property tax raised by the respondent No. 1 in
respect of the appellant’s building. The writ petitions were
heard and di sposed of by the High Court by directing the
appel l ant to make a fresh representation to the Director (Tax) of
the respondent No.1 who was required to consider and
di spose of the sane. Liberty was also granted to the appell ant
to re-agitate the grounds on which the wit petitions were filed in
the event the decision of the Director (Tax) went against the
appel | ant .
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The appel | ant nade a representation pursuant to the
order of the Hi gh Court. This was disposed of on 26.2.2001 by
the Assistant Secretary (Tax). The Assistant Secretary noted
that he was exanining the claimfor exenption only for the
period 1991-92 to 2000-2001. The position under the Punjab
Muni ci pal Act, 1911 was examined and it was found that the
appel l ant had filed an application claimng exenption under that
Act only in respect of the self-occupied portion of the building.
The Muni ci pal Committee which was the conpetent authority
under Section 70 of the Punjab Act had resolved to grant
exenption from paynment of property tax under the Punjab Act
in respect of the self-occupied portion of the building. The
resol ution of the Commttee was approved by the State
CGovernment. The exenption was granted upto the year 1990-

91. The order also stated that there was no application for
exenption by the appellant for 1991-92 to 1993-94 as such no
resol uti ons had been taken by the Committee.

The Assistant Secretary then considered Sections 60, 61

and 62 of 'the NDMC Act, 1994 and noted that exenption could

be granted, if at all, under the provisions of the NDMC Act in
respect of that portion of the building occupi ed by the appell ant
and used for charitabl e purposes. Although the Assistant
Secretary was of the view that even the portion occupied by

the appellant did not qualify for exenption as the prem ses

were not used exclusively for charitabl e purposes, neverthel ess
as the Committee under the Punjab Act had given exenption to

the self-occupied portion treating the sane -as used for
charitabl e purposes, "the sane intention is allowed to continue"
Wth respect to the appellant’s claimfor exenption in respect of
the rented portion of the prem ses, the Assistant Secretary was
of the viewthat it was not perm ssible under Section 62(2) of

the NDMC Act. It was said that "the user of the incone from

the building is wholly irrelevant for the purposes of grant to a
bui I di ng". The claimof the society was rejected because it was
said that to accede to the claimwoul d have far reaching
consequences. It was said that "although the inconme may get

exenption in incone tax but in the Minicipal Act, there is no
such concept of granting exenption to the property just

because that income is being utilised for charitable purposes'.
Deci sions of the Delhi H gh Court and of this Court were
considered in comng to the conclusion that no exenption for
the portion in occupation of the tenants is available as the
portions were not used for charitable purposes. An

appr ehensi on was expressed that if the interpretation sought to
be placed by the appellant-society were accepted, then any

soci ety could claimexenption on the ground that rental incone
woul d be used for charitable purposes. This, according to the
Assi stant Secretary, was not the intention of the |egislature.
Accordingly it was held that no exenption could be granted

under Section 62(1)(a) read with Section 62(2) in respect of the
portion of the building which had been rented out by the
appel l ant. However, exenption was to be allowed for the self-
occupi ed portion if the appellant continued to be supported
through voluntary contributions and did not generate surpluses
year after year. On the basis of the statenents made to this

ef fect by the appellant, the Assistant Secretary granted
exenption for the self-occupied portions for the period 1991-92
to 2000-2001. It was also stated that the society would have to
claim exenption every year and satisfy the conditions required
for exenption every year.

The appellant then filed an application for reviving the wit
petitions which had been disposed of earlier by the H gh Court.
Al'though this application was allowed by the H gh Court, the
wit petitions were disnissed with the observation that the
appel l ant was at liberty to discharge its liability to the
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respondent No.1 by instalnments. The appellant has preferred
this appeal by way of a Special Leave Petition

The appellant relied on the decision of this Court in
Muni ci pal Corporation of Delhi v. Children Book Trust 1992
(3) SCC 390 to contend that since it is a charitable
organi sation and the entire building is used for charitable

purposes, it is not liable to pay property tax under Section 62 of
the NDMC Act, 1994 in respect of the entire building including
the rented portion at all. In the alternative it has been

submitted that if the appellant is liable to pay property tax, the
power to grant exenption had not been properly exercised by
the respondent No.1 under the provisions of Section 124 read
with section 72 (e) of the NDMC Act.
Lear ned counsel appearing for the respondents
contended that Section 62 of the NDMC Act explicitly made
bui | di ngs whi ch were not self-occupied by a charitable

organi sati on, subject to house tax. It was further subnmitted that
the decision relied upon by the appellant was not applicable to
the appel l'ant’s case. As far as the alternative subm ssion of

the appellant is concerned, it is the respondents’ contention that
there was no power under the NDMC Act to grant exenption in
an individual case. Exenption could only be granted to a cl ass
of simlarly situated bodies or persons.

The appellant has in the neanwhile cleared all the
out st andi ng demands of ‘'t he respondent No. 1 and continued to
apply for exenption from paynent of property tax in respect of
the entire building. Two of the applications dated 17th My
2001 and 20t h August 2001 have been brought on record. An
order passed by the Advisor (Revenue) of the NDMC dated
22nd March 2002 limted to the question of fixation of the
rateabl e value of the rented portion for the purposes of house
tax has al so been brought on record. The order records that
the sel f-occupied portion of the building has been exenpted
from paynent of property tax. However, it is clear fromthe
body of the order that it was not passed in response to the
appel lant’s application for grant of exenption to the appellant
under the provisions either of the Punjab Act or the NDMC Act.
Under the Punjab Act, the tax on all property was
i mposed under Section 61. The statute itself did not allow for
any specific exenption in respect of any class of property and
left it to the discretion of the Commttee or the State
Covernment to grant exenption in the circunstances
prescribed. The "Comittee" has been defined in Section 3(4)
as the Minicipal Council or a Nagar Panchayat, as the case
may be, constituted under Section 12 of the Act.  Section 70 of
the Punjab Act provided for the 'Power of the Committee in
regard to taxes’. Sub-section (2) of Section 70 provided:
"A Committee, by a resolution passed at
a special neeting and confirned by the
State Governnent, may

(a) provide that all or any persons
may be allowed to conpound for

taxes inmposed under sub-cl auses

(c), (d) and (e) of clause (1) and
under clauses (2) and (3) of

section 61:

(b) abol i sh, suspend or reduce in
amount any tax inmposed under the
f oregoi ng sections; or

(c) exenpt in whole or in part fromthe
paynment of any such tax, any
person or class of persons or any
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property."

Apart fromthe power of the Committee under the
af oresai d provisions, the State Governnent was gi ven power
under Section 71 by order to :
"exenpt in whole or in part fromthe
paynment of any such tax any person or
cl ass of persons or any property
description of property.

If at any time it appears to the
State Governnent on conplai nt nade
or otherw se, that any tax inposed
under the foregoing sections is unfair in
its incidence or that the levy thereof or
of any part thereof is injurious to the
interests of the general public, it may
require the conmmttee to take within a
speci fied period nmeasures to renove
the objection:—and, if within that period
the requirenment is not conplied with to
the satisfaction of the State Governnent
the State CGovernnent may by
notification suspend the levy of the tax
or of such part thereof until the objection
has been renoved."

As far as the NDMC Act is concerned, property tax is

| eviabl e on I ands and buil di ngs in New Del hi “under Section

60(1)(a) read with Section 61(1). Section 62 which has been

construed in the inpugned order by the Assistant Secretary,
guot ed:

"62(1) Save as otherw se provided in this

Act, the property tax shall be levied in respect

of all lands and buildings in New Del hi

except : -

(a) | ands and buil dings or portions of |ands
and bui | di ngs excl usi vely occupi ed and

used for public worship or by a society

or body for a charitable purpose:

Provi ded that such society or body is
supported wholly or in part by voluntary
contributions, applies its profits, if any,
or other income in pronoting its objects
and does not pay any dividend or bonus

to its menbers.

Expl anati on ' Charitable purpose

i ncludes relief of the poor, education
and nedical relief but does not include a
pur pose which rel ates exclusively to the
rel i gi ous teaching.

(b) | ands and buil dings vested in the
Council, in respect of which the said tax,
if levied, would under the provisions of
this Act be leviable primarily on the
Counci | ;

(c) agricultural |ands and buil di ngs (ot her
than dwel I'i ng houses).

is
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(2) Lands and buil dings or portion thereof
shal | not be deened to be exclusively

occupi ed and used for public worship or for a
charitabl e purpose within the neani ng of

clause (a) of sub-section (1) if any trade or
business is carried on in such | ands and
bui |l dings or portion thereof or if in respect of
such lands and buil di ngs or portions thereof,

any rent is derived.

(3) VWere any portion of any land or
building is exenpt fromthe property tax by
reason of its being exclusively occupi ed and
used for public worship or for a charitable
pur pose such portion shall be deened to be

a separate property for the purpose of
muni ci pal taxation."

I'f one anal yses the rel evant cl auses of Section 62(1),
 ands and buildings or portions of l'ands and buil di ngs are
exenpt from property tax if they are:

(i) exclusively occupied by a society or
body for a charitable purpose;
(ii) such society or body is supported

wholly or in part by voluntary

contributions;

(iii) the said society applies its profits, if any

or other income in pronoting its objects

and does not pay any divi dend or bonus

to its menbers,

It is clear that under Section 62(1) of the NDMC Act, if

the appell ant-society fulfils these three conditions it is entitled
as a matter of right to be exenpted frompaynment of property

t ax. Where the Assistant Secretary erred, was in treating the
right to exenption in respect of the self-occupied portions of
the appellant’s building as a matter of discretion. It is not. It

is a nmatter of right provided of course of the conditions |aid

down in Section 62(1) are fulfilled by the society.

Sub-section (2) of Section 62, however, carves out two

exceptions to this exenption, nanely if (a) any trade is

carried out in such | ands and buil dings, or (b) in respect of any

portion of such |land or building or portion thereof any rent is

derived. In such a case, under sub-section (3), the portion of

the land or building exclusively occupi ed and used for

charitabl e purposes under Section 62(1) and the portion

which is excepted under sub-section (2) are deened to be

separate properties for the purpose of rmnunicipal taxation

Thus the statutory exenption under Section 62(1) is not

available to the society if the building is not self-occupi ed but

is rented out. The section does not nmake any all owance even

if the rental incone is used for charitable purposes. | The

phrase 'for a charitable purpose’ only qualifies self occupation

under Section 62(1)(a). The appellant’s claimfor the benefit

of such statutory exenption under Section 62 of the Act in

respect of the rented portion of the building is, therefore,

untenabl e and the Assistant Secretary had rightly rejected it.
The appellant’s reliance on the decision of this Court in

Muni ci pal Corporation of Delhi V. Children Book Trust and

Anr. ( supra) is msplaced although in that decision, this Court

had construed Section 115(4) (5) and (6) of the Del hi Minicipa

Corporation Act, 1957 which are verbatimthe sanme as Sections

62(1), (2) and (3) of the NDMC Act. There the Court had

di sposed of two appeals. The first appeal was filed by the

Cor por ati on agai nst the Children Book Trust and the second
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was by the Safdarjung Enclave Education Soci ety agai nst the
Corporation. As far as the appeal filed by the Chil dren Book
Trust was concerned, a portion of the prem ses occupi ed by
the Trust was rented out to a Press. The Minicipal Corporation
had sought to |levy property tax under the Del hi Minicipa
Corporation Act, 1957 in respect of the entire prem ses. The
Trust filed a wit petition claimng total exenption from paynent
of property tax under Section 115 (4) of the 1957 Act before the
H gh Court at Del hi. The wit petition was all owed by the
| earned Single Judge who held that the Trust was entitled to
claimtotal exenption from paynent of tax under Section 115(4)
of the 1957 Act except in respect of that portion which was
rented out. However, the |earned Judge held that even from
the rental value, the Trust was entitled to claimexenption in the
proportion of the inconme accruing to it fromthe publication of
children’s book which was hel'd to be a charitable purpose. The
Di vi sion Bench partly allowed the Minicipal Corporation's
appeal ‘holding that in view of the nmandatory provisions of
Section 115(4) of the New Del hi Corporation Act, exenption
fromthe paynent of property tax could not be allowed in
respect of the area which was rented out or not occupied by the
Trust itself for charitable purposes within the neaning of the
1957 Act. The further appeal of the Minicipal Corporation
before this Court was dismissed. It is to be noted that the Court
was only considering the Minicipal Corporation's appeal in
respect of the portion of the prem ses which had not been
rented out by the Trust. As far as the rented portion was
concerned, the Court noted "Adm ttedly, no exenption could be
cl ai med concerning this portion. It is the other portions which
are otherw se rel evant for the purpose of this case".

In the appeal of the Education Society, the Education
Soci ety clained an exenption in respect of prenises owned by
it where a school was being run. The Society had filed a wit
petition challenging an assessnment orderof the Minicipa
Corporation. The wit petition was dism ssed by the High Court.
The Education Society then preferred an appeal before this
Court. The contention which was raised before this Court was
that the Society was running the school which was in
occupation of the premi ses and that the giving of education was
a charitabl e purpose and, therefore, the society was entitled to
exenption under the provisions of Section 115(4) of the Act.
This Court held that the Society could not be said to be
occupying the building. "The School being a separate entity,

prem ses occupi ed by the school will belong to it and not to the
society. Therefore, the society cannot claimto be in exclusive
occupation and use of the |land and buil di ng in question." It

was al so held that although the inparting of educati on may be

a charitabl e purpose, the Society would have to further show

that education was the primary objective and not the maki ng of
profit. It was al so held that unless the society was supported
whol |y or substantially by voluntary contributions,-in view of the
proviso to Section 115(4)(a), [Section 62(1)(a) of the NDMC

Act] exenption from payment of property tax could not be

clainmed. None of these findings are relevant for our present
purpose. There is no dispute that the appell ant-Soci ety before
us exclusively occupies a portion of the prenises for a
charitabl e purpose and otherwise fulfils the conditions required
for exenption fromproperty tax in respect of such portion. W
are, in this appeal, unlike in the appeals in the Children Book
Trust, only concerned with the bal ance portion of the building
whi ch has been rented out by the appellant. It is true that this
Court in Children Book Trust nmade an observation that:

".if the profits or income

of trade or business is devoted to a

charitabl e purpose and no part thereof is
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di stributed anong the nenbers as

di vi dends or bonus, then that trade or
business is a means to an end. It is
charity.

But, if there is a trade or business
carried on in a land or building and its
profits are not applied to a charitable
pur pose, sub-section (6) says that that
part of the land or building where a trade
or business is carried on or from which
rent is derived, will be subject to tax."

However, these observations were made in the context of

Section 115(4) [Section62(1) of the NDMC Act)] which

envi sages societies occupying the subject prenises, nmaking
profit or derivingincone. The proviso to sub-Section 4, clause
(a) requires such profits or incone to be utilised in pronpting
the objects of the society and " not to be paid by way of dividend
or bonus to the nenbers of the society. It was in that
connection that the Court made the observation quoted above.

The observation woul d not be relevant to a situation where
property is not in occupation of the Society at all but is rented
out .

Coming to the alternative case of the appellant viz., the

grant of exenption in respect of the tax |eviable on the rented
portions, although, the Assistant Secretary di d not have any

ot her option but to consider the appellant’s claimfor exenption
in view of the direction of the H gh Court, no discretion is
conferred under Section 62 of the NDMC Act on the Assistant
Secretary for granting any exenption to the assessee from any
portion of the taxes |eviable except to the extent the statute
itsel f provides.

Section 72(1)(e) on which the appellant has relied

provi des:

"72(1) The chairperson may, at. any

time, amend the assessment |ist

(e) by maki ng or cancelling any entry
exenpting any land or building
fromliability to property tax; "

This section al so does not confer any discretion on the
Chairperson to exenpt any property from paynent of tax.

Al that it does is to enpower the Chairperson to give effect
to any exenption otherw se granted, by amending the
Assessnent List. The power and discretion to grant

exenption under the NDMC Act has been conferred on the
Counci | under Section 124.

Section 124 provides:

"The Council may, by resolution passed

in this behalf, exenpt either wholly or in

part fromthe payment of any tax |evied

under this Act, any class of persons or

any class of property or goods."

The respondents are correct in their submission that
under Section 124, as far as the present controversy is
concerned, the Council’s power mnust be exercised, if at all, in
favour of a class of persons or a class of property. This
power nmay be contrasted with the Punjab Minicipal Act where
exenption may have been all owed, even in respect of an
i ndividual by the Committee under Section 70(2)(c) and the
State Covernment under Section 71

Therefore, while dismssing the appellant’s appeal in so
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far as it has clainmed statutory exenpti on under Section 62 in
respect of the rented portion of the building, we grant the
liberty to the appellant-Society to apply to the Council for
exenption from paynment of taxes leviable in respect of the
rented portion. It would be open to the Council to resolve
under the provisions of Section 124 to exenpt all persons who
are simlarly situated as the appellant-society on the
application of the appellant. The Council wll dispose of the
appel l ant’ s representation after giving the appellants an
opportunity of being heard.

There will be no order as to costs.




