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ACT:

Sal es Tax-(Goods stored in Travancore-Sale by auction in
Madras by sanpl es-Delivery in Travancore-Consunption neither
in Mdras nor in ' Travancore-Wether sales taxable in
Travancore-Constitution of India, Art. 286 (1).

HEADNOTE

The sales of teas were by auction which was conducted in
Fort Cochin in Madras State. The price was paid in Fort
Cochin and delivery orders were also given there for goods
which were at WIlingdon Island in Travancore Cochin State.
From W1 | ingdon Islands the goods were sent for consunption

to other States and to foreign countries. The State of
Travancore Cochin sought to tax these transactions for sales
t ax.

Held that the property in the goods passed when the contract
was accepted on the fall of the hammer in Fort _Cochin

Under Art. 286(1) it was the "passing of the property within
the State" that was intended to be fastened on for the
purpose of determ ning whether the sale was "inside" or
"outside" the State. Subject to the operation of the
"expl anation” that State in which property passed would be
the only State which would have the power |evy the tax on
the sale. But the explanation did not apply in the  present
case as there was no delivery as a direct result of the sale
for consunption in any particular State.

I ndi an Copper Corporation Ltd. v. State of Bihar, [1961] 2
S.C R 276, followed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 628 of 1961

Appeal fromthe judgnment and order dated February 24, 1960,

of the Kerala High Court in Tax Revision Case No. 22 of
1957.

G B. Pai, J. B. Dadachanji, O C. Mathur and Ravi nder Narain,
for the appell ant.
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V. P. CGopal an Nanbi ar, Advocate General, State of Kerala
and Sardar Bahadur, for the respondent.

A V. Viswanatha Sastri, S. N Andl ey, Ranmeshwar Nath andP
L. Vohra, for the interveners.

1962. Novenber 30. The Judgenment of the, Court was
del i vered by

KAPUR, J.-Thi sappeal by certificate of the H gh Court of
Keral arai ses the question of the taxability of sales of

tea wunder the Travancore-Cochin General Sales Tax Act,
hereinafter terned the Act, and the Rul es made thereunder
The assessnent period is 1952-53 and the turnover was of a
sum of Rs.3,77,644/- on which a tax of Rs. 5900/11/- was
| evied. The appellant before us is the assessee conmpany and
the respondent is the Deputy Conmi ssioner of’ Agricultura
I ncome-tax and Sal es tax.

M. A V. Viswanatha Sastri on behal f of Qutcherloney Valley
Estates (1938) Ltd. has applied for intervention on the
ground that in case of that conpany also the State or Keral a
has, on’/ simlar fact;, levied sales tax on certain
transaction that the High Court of Kerala has upheld the
taxability of the transactions relying on the judgnent which
i s under appeal in the present case, and that the intervener
has obtai ned Special |eave to appeal against that judgnent
and the records are under print. In view of t hese
circunstances we have allowed that conpany to intervene in
the present appeal

The assessnment was nade on March 30, 1955, under r. 33(1) of
the Act on the ground that the sales of tea had escaped
assessnment. The appeal agai nst
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that order was unsuccessful and thereafter a further appea
was taken to the Sales tax Appellate Tribunal which by its
order dated August 12, 1957, held that the ban under Art.
286(1) (a) of the Constitution on sales which are outside the
State applied, in regard to the sales of "full lots’ and
therefore remanded the case to the Sales tax Ofiicer
Agai nst that order a revision was taken to the Hi gh Court
which held that the decision of the Appellate Tribunal in
regard to the applicability of Art. 286(1)(a) was erroneous
and therefore the sales were subject to sales tax under the
Act . It is against that judgnent —and order ~that the
assessee conmpany has conme to this court ona certificate of
the Hi gh Court.

Put shortly, the nature and procedure of sales of teas was
this; that the teas were stored in the godowns at” W1 l.ingdon
I sland which was in the State of Travancore Cochin., sanples
of those teas etc., were taken to Fort Cochin which at the
relevant time was in the State of Mdras. There by the
sanples the teas were sold by public auction inlots,  sone
were purchased in their entirety and others in parts and
after the consideration noney was paid at Fort Cochin
delivery orders. were given to the buyers addressed to the
godown keepers at WIIlingdon Island and actual delivery of
tea was taken there. These teas were then sent out  from
WIllingdon Island in Travancore Cochin for consunption
either in other parts of India or were exported out of
I ndi a.

The taxability of the sales of teas in the manner above-
mentioned will depend upon whether the sales can be held to
have taken place at WIlingdon Island i.e. wthin the
territory of Travancore Cochin State and were liable to the
i mposition of sales tax under the Act or they were what for
conveni ence are called Ire outside sales" and therefore not
subject to sales tax in the State of Travancore-Cochin. The
argunent rai sed on behalf of the assessee company was t hat
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these sales were effected at Fort Cochin which was outside
the territory of Travancore Cochin and therefore were not
liable to tax because of the ban inposed by Art. 286(1)(a)
of the Constitution. That Aricle with the Explanation at
the relevant time was as follows
"Art. 286(1) No law of a State shall i npose,
or authorise the inmposition of, a tax on the
sal e or purchase of goods where such sale or
pur chase takes pl ace
(a) outside the State; or
(D) e
Expl anation :-For the purpose of sub-clause
(a) a sale or purchase shall be deenmed to have
taken place in the State in which the goods
have actually been delivered as a direct
result of"” such sale or purchase for the
pur pose of consumption in that State, notwth-
standing the fact that under the general |[|aw
relating to sale of goods the property in the
goods has, by reason of such sale or purchase
passed in -another State".
Under the Sale of Goods Act in an auction sale the title in
goods passes and the sale is conplete as soon as the hamer
falls. The rel evant portion of s. 64 of the Sale of Goods
Act dealing with sale by auction reads as foll ows
In the case of a sale by auction.....:
(1) where goods are put up for sale in lots,
each lot is prim
612
facie deenmed to be the subject of the separate
contract of sale;
(2) the sale is conplete when the auctioneer
announces its conpletion by the fall | of the
hamrer or in the customery manner; and unti
such announcenent s made any bidder nmay
retract his bid."
Specific goods ins. 2 (14) of the Sale of Goods Act / neans
goodsi dentified and agreed upon at the tine contract /is
made. Therefore on the fall of the hamer theoffer is
accepted and if the goods are specified goods the title
passes to the buyer.
In the present case as soon as the hammer fell the title in
the goods passed to the buyer as the goods were specific
goods i.e. goods which were auctioned in full lots and  this
event took place at Fort Cochin which was in the State of
Madras. But in the case of unascertai ned goods the title in
the goods does not pass to the buyer unless and until the
goods are ascertained. It was for this reason that a
distinction was drawn by the Sales tax Appellate Tribuna
bet ween goods which were sold in full lots and those ' which
were sold in portions. In regard to the former it was held
that the title passed as soon as the hamer fell but not so
in regard to the latter and therefore the sale of "ful
lots was held to have taken place outside the State  of
Travancore Cochin and of portions of lots inside that State.
The case was consequently remanded to the Sales tax Oficer
for determ ning the anpbunt of the tax.
The High Court in revision held that the words in Art. 286

(1) (a) "' outside the State”™ do not nean transfer of
owner ship, according to the Sal e of Goods
613

Act but it was lex situs which determines the taxability of
the transaction and the correct position is that the
ownership in the goods is transferred according to the |aw
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of the place where the goods are situate. Therefore the
sale in the present case was in the State of Travancore
Cochin and there is nothing in the Explanation to Art. 286
(1) (a) which provides to the contrary.

It has been found and it has not been disputed that the
title to the goods in the present case passed at Fort
Cochin. The purchase noney was paid there and the purchaser
obtained fromthe auctioneer delivery notes directing the
godown keepers at WIIlingdon Island to deliver the goods and
only the actual physical delivery of the goods took place at

WIllingdon Island. |In these circunstances the question is
whether the sale was "outside" or "inside sale" as the
expr essi ons have been conpendi ously used in vari ous

judgrments to indicate sales taking place within a State or
without it. The Explanation to Art. 286 (1) (a) which has
been set out above expl ains what a sale outside the State
is. According tothat Explanation a fiction is created as
between  two States, one where the goods are delivered for
consunption in that State and the other where the title in
the goods passes and the forner is treated as the situs of
the taxable event to the exclusion of the latter. Therefore
where the Expl anation applies-the difficulty about the situs
is resolved but in  a case like the present one the
difficulty still remains because the explanation does not
operate in the sense that the rival States claimng to tax
the sane taxable event are not the States of delivery for
consunption in that State and those where the title in the
goods passes. In sonewhat simlar circunmstances this court
in Indian Copper Corporation Ltd. v. State of Bihar (1) held
by a mpjority decision that the opening words of  Art: 286
(1) which speak of a sale or purchase taking place and the
non- obstante cl ause in
(1) [1961] 2 S.C. R 276, 286,
614
the Expl anation which refers to the general lawrelating to
the sale of goods, indicated that it was the "passing of
property within the State" that was intended to be fastened
on, for the purpose of determ ning, whether the sale in
guestion was "inside" or "outside" the State and therefore
subject to the operation of the "’ Explanation", that State
in which property passed would be the only State which would
have the power to levy a tax on the sale. At page 286 it
was observed
"The conclusion reached therefore is that
where the property in the goods passed wthin
a State as a direct result of the sale, the
sal e transaction is not outside the State for
the purpose of Art. 286 (1) (a) (unless. the
Expl anati on operates"”.
The mmjority decision in Indian Copper Corporation Ltd. wv.
State of Bihar (1) concludes the point in favour- of the

appel | ant . On the facts of this case it was found by the
Sal es Tax Appellate Tribunal that in regard to the sales of
tea in 'full lots’ the property passed at Fort Cochin —and

this view has not been challenged in this court. Therefore,
on the majority decision in Indian Copper Corporation Ltd.
v. State of Bihar (1) the only State which would have the
power to levy a tax on such sales would be the State of
Madras and so far as Travancore Cochin was concerned, the
sal e woul d be an outside sale.

In the present case therefore the sale was an "outside sal e"
and cannot be said to be an "inside sale" qua Travancore
Cochin because the title passed at Fort Cochin which is in
the State of Madras. Apart. fromthat the noney was paid
there and the delivery order was also received there even
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though the actual physical delivery of goods was nade at a
WIllingdon Island in the State of Tranvancore Cochin. The
fiction created by the Explanation to, Art. 286 (1)(a) is
i nappl i cabl e

(1)[1961] 2 S.C.R 276,
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because there was no delivery as a direct result of sale for
the purpose of consunption in any particular State.
There then remai ns the question of goods which were exported

out of India fromWIIlingdon Island. 1In the case of those
goods ’'also it cannot be said that there was a sale inside
the "State of Travancore Cochin because the same
considerations wll apply to those sales as to the sales

already discussed i.e. goods the title to which passed at
Fort Cochin were delivered at WIlingdon Island and were
delivered for ’'consunptionin parts of India other than
Travancore Cochi n.

In our view therefore the Hi gh Court was in error and the
appeal | should therefore be allowed and the judgnent and
order of the H gh Court of Kerala set aside. The appellant
will have its costs in this court and in the H gh Court.
Appeal al | owed.
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