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PETI TI ONER
RAJ DEO SHARNVA

Vs.

RESPONDENT:
THE STATE OF BI HAR

DATE OF JUDGVENT: 22/ 09/ 1999

BENCH
M Sri ni vasan, M B. Shah

JUDGVENT:

Wen | read the draft judgment prepared by ny | earnedbrother Justice K T. Thonas,
| respectfully endorsed ny
agreement - with the sane as | found it to be in accordance

with law and justice. ~But now, | have received the draft
judgnent from ny |earned brother Justice M B. Shah.
After going through the same, | amof the opinion that it is

necessary for nme to express ny views by a separate order. |
nake it clear at the outset that | amentirely in agreenent
with the view expressed by Justice Thomas and | amunable to
persuade nyself to agree with Justice Shah

2. The present petition is filed only for
directions/nodifications/clarification of the directions of
this Court dated 8/10/98 in Crimnal Appeal No.1045 of 1998
(vide para 1 of the petition). This'is not a petition for
review of the judgment in the main appeal. It is also
needless to say that this bench is not sitting in appea
over the judgment in the main appeal. The petitioner herein
was not a party as such in the appeal. The Superintendent
of Police, CBI, Patna was inpleaded as second respondent in
the petition for Special Leave to Appeal (Crimnal ~Appea
No. 1177 of 1996) by Court order dated 9/9/96 and on grant of
| eave, the appeal was numbered as Crimnal Appeal No.1045 of
1998. In the course of arguments, learned Additiona
Solicitor General appearing for the petitioner expressly
stated that he was only seeking a clarification of -the
judgment in the nmamin appeal, as according to him the
subordinate courts are under a wong inpression that the
directions contained in the said judgnent give no option to
them but to close the evidence of the prosecution whenever
the periods nmentioned in the guidelines are  conpleted.
Thus, there is no occasion for this bench to ~consider
whet her the directions contained in the judgment in-the main
appeal are against law in the sense that they run counter to
the earlier judgnents of this Court rendered by Constitution
Benches. In ny hunble opinion, it is not open to this Bench
to canvass the legality or correctness of the directions
contained in the nmain judgnent. The only prayer by the
petitioner is to clarify the main judgnment, in order that
the Subordinate Courts understand the directions contained
therein in the proper perspective and carry out the sane in
letter and spirit. 3. It is needless to point out that for
nore than two decades, this Court has been repeatedly
enphasising the right of an accused to speedy trial and
gi ving appropriate directions to the State and the
subordinate judiciary with a view to reduce the delay in the
di sposal of <crimnal matters. The Constitution Bench in
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Antul ays case 1992 (1) SCC 225 thought fit to lay down
certain guidelines. The Court said : |In view of the above
di scussion, the following propositions energe, neant to
serve as guidelines. W nust forewarn that the propositions
are not exhaustive. It is difficult to foresee al
situati ons. Nor is it possible to |lay down any hard and
fast rules.

Wiile stating that it is neither advisable nor
practicable to fix any time limt for trial of offences, the
Court took care to say in proposition No. 9 as follows
Odinarily speaki ng, where the court cones to the
conclusion that right to speedy trial of an accused has been
infringed the charges or the conviction, as the case may be,
shall be quashed. But this is not the only course open
The nature of the offence and other circunstances in a given
case my be such that quashing of proceedings may not be in

the interest of justice. 1In such a case, it is open to the
court 'to  make such other appropriate order - including an
order to conclude the trial-within a fixed tinme where the
trial is - not-concluded or reducing the sentence where the

trial has concluded - as may be deened just and equitable in
the circunstances of the case. (underline mne)

4. Thus, the Constitution Bench had.in Antul ays case
itself contenplated an order to conclude the trial within a

fixed tine in appropriate cases. Infact, in the judgnent
in the min appeal in the present case, the court has not
fixed any tine limt for the conclusion of trial. As such

the court has only laid down guidelines for closing the
prosecution in certain circunstances. There is-a difference
between fixing atine limt for the disposal of atrial and
fixing time Ilimt for the prosecution to conplete its
evi dence. A perusal of the guidelines contained in the nmain
judgnent would thenselves showthat there is no hard and
fast rule applicable to every case, irrespective of facts
and circunstances thereof. |If the delay is not due to any
fault of the prosecution, it is open to the prosecution to
place the relevant facts before the court and seek further
time for producing its evidence. It is clear fromthe |ast
part of clause 3 in paragraph 16 of the judgnent. Even
though, there 1is no express exception simlar to that in
clause 1 in paragraph 16, the sane position wll _obtain.
The judgrment in the appeal cannot be understood as punishing
the prosecution and preventing the sane from adducing
evi dence even when it is not responsible for the delay. 5.
It is necessary to place on record certain facts brought to
the notice of the court when the main appeal was heard. In
the State of Bihar al one, several cases were pending for
nore than 25 years. A report submtted by the Specia
Judge, CBlI Court in Decenber 1996 pointed out that in one
case which was pending from 1982, the prosecution had cited
as nmany as 40 wi tnesses, but had examined only 3 wi tnesses
up to 1996; the last of them was exam ned on 3/9/93. The
report also pointed out that thereafter, the prosecution had
taken 36 adjournnents to examine the remmining wtnesses,
but had not produced even one of them There were hundreds
of such cases and if this court is going to look on
hel plessly by nerely reiterating that right to speedy tria
is a fundanmental right enshrined in Article 21 of the
Constitution of India, but notime limt could be fixed for
conclusion of trials, the problemw Il remain unsolved for
ever. It is stated by ny | earned brother Justice Shah that
the accused woul d get undeserving benefit by the time limt
prescribed in the judgment in the main appeal and it nay
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result in doing injustice to the society. It is also
observed by himthat all the beneficiaries of the |arge
scale frauds, all the enployees who have mi sappropriated
large sum of nmoney fromthe public exchequer or private
enpl oyer or accused who are tried for corruption cases woul d
get undeserving benefit at the systemof inplementation of
law. Wth respect, | amunable to agree. |In fact, Justice
Shah has hinmsel f quoted, a passage in the judgnent in Ganesh
Narai n Hegde vs. S. Bangarappa & Others [1995 (4) SCC 41].
In that passage it is pointed out that when the case reaches
the stage of trial after all the interruptions by the higher

courts, the time wuld have taken its own toll, the
Wi t nesses are won over, evi dence disappears and the
prosecution loses interest. It is unnecessary to point out

that when the prosecution delays the production of its
wi t nesses, the failing human menory of such wi tnesses could
be certainly advantageous to the accused and even in such
cases, /there will be a failure of the system The problem
is one of basic human rights of . persons I|anguishing in
prison for-years together which in several cases exceed the
maxi mum period of punishment prescribed for the offences
al l eged to have been conmitted by them even before the tria

is concluded. Even if the accused are not in prison, they
woul d be suffering frominmmense nental agony as if a dagger
is hanging over their heads. Can they be conpensated if
they are found to be innocent at the end of the trial?. 6.
As pointed out in Antulays case, the court has to bal ance

and wei gh the several relevant factors and determ ne in each
case whether the right to speedy trial has been denied in
the given case. It is only to enable the Subordinate Courts
to apply the right balancing test or bal anci ng process, the
gui delines have been given in the judgnent- in ‘the nain

appeal . 7. The judgrment has al so taken care to nention
that the directions given therein are only to suppl ement the
propositions laid down by the Constitution Bench in

Ant ul ays case and also in addition to and w thout prejudice
to the directions issued by this Court in Comon,/ Cause
case [(1996) (4) SCC 33] and [(1996) (6) SCC 775]. 8./ | am
unable to appreciate how the operation of ~a judgnent
rendered by the Court can be held in abeyance indefinitely
when there is no appeal or review against the same. Prayer
a in the petition is unsustainable and it cannot be

count enanced by this Bench. As regards prayer e,

directions were being given by this Court again and again
ever since Hussainara Khatoon and Ohers vs. Horre
Secretary, State of Bihar [(1980) 1 SCC 81] to the State
CGovernments and it is mandatory duty of all ~the State
CGovernments to take appropriate steps to conmply with such
directions. If the State Governnments are interested in the
proper admnistration of justice, they should fulfill their
constitutional obligations, as repeatedly pointed  out by
this Court inits earlier judgments. 9. |In the result, the

only clarifications which are required to be nade are found
in the order of Justice Thomas and | express ny concurrence
with the sane. Neither prayer a nor prayer e can be
granted as stated by my brother Justice Shah




