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Ver sus
State of U P. and others .... Respondents
JUDGVENT

S.B. SINHA, J.
1. Levy of market fee on Zafrani Zarda in terns of the provisions of

the U P. Krishi U padan Mandi Adhi ni yam 1964 (for short, ‘the Act’) is

in question in these appeals which arise out of a conmon judgnment and

order dated 21st July, 2003.

2. The Act was enacted to provide for the regul ation of sale and

pur chase of agricul tural pr oduce and f or t he est abl i shnent,

superintendence and control of nmarkets therefor in Utar Pradesh.
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3. Bef ore enbarki ng on the question, we may notice sonme of the
rel evant provisions of the Act.
Section 2(a), 2(d), 6, 8, 17(iii)(b) read as under

2(a) ‘Agricultural produce’ means such itens
of produce of agriculture, horticulture,
viticulture, apiculture, sericulture, pisciculture,
ani mal husbandry or forest as are specified in
the Schedul e, and includes adni xture of two or
nore of such itens, and al so includes any such
itemin processed formand further includes
gur, rab, shakkar, Khandsari and jaggery;
2(a-1) "Board" neans the State Agricultura
Produce Markets Board constituted under
Section 26-A;

2(d) "Central Warehousing Corporation"

nmeans the Central  Warehousi ng Corporation

est abl i shed or deenmed to be established under
the Warehousi ng Corporations Act, 1962;
2(d-1)"Collector"”, inrelation to a Conmttee
for a Market area means the Collector of the
District where the principal Market Yard of that
Mar ket Area is situated, and includes such

ot her officer as may be authorized by himin
that behal f;

6. Decl aration of Market Area:- On the

expiry of the period referred to in Section 5, the
State Covernment shal |- consider the objections
recei ved within the said period and nay

t her eupon declare, by notification in the

Gazette, and in such /other manner as may be
prescri bed, that the whole or any specified
portion of the area nmentioned in the notification
under Section 5 shall be the Market Area in
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respect of such agricultural produce, and with
effect fromsuch date as nay be specified in the
decl ar ati on.

8. Alteration of Market Area and

Modi fications of the List of Agricultural

produce. - (1) The State CGovernnent, where it

consi ders necessary or expedient in the public
interest so to do, may, by notification in the

Gazette, and in such other manner as may be

prescribed and with effect fromthe date

specified in the notification,--

(a) i ncl ude any agricul tural produce in, or
exclude any agricultural produce from
the list of agricultural produce specified
in the notification under Section 6 ;

(b) i nclude any area in, or exclude any area
from the Market Area specified in the
notification under Section 6

(c) di vide a Market “Area specified in the
notification under Section 6 into two or
nore separate Market Areas

(d) amal gamate two or nore Market Areas
specified in the notification under
Section 6 into one Market Area ; or

(e) declare that a Market Area specified in
the notification under Section 6 shal
cease to be such area

Provi ded that before action under this sub-

section is taken, the State Governnent shal

invite and consider, in the prescribed nanner
obj ections, if any, against the proposed action.

(2) When during the term of a Market

Committee the limts of the Market Area for

which it is established are altered under clause
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(b), clause (c) or clause (d) of sub-section (1),

the follow ng consequences shall, with effect
fromthe date specified in the notification
follow :

(a) the Market Commttee shall stand
di ssol ved and its nmenbers shall vacate
their offices as such nmenbers ;

(b) a new Market Conmittee shall be
constituted for the nodified or newy
created Market Area in accordance with
the provisions of Section 13

(c) all property and assets, all rights,
liabilities and obligations of the
di ssol ved Market Committee in respect
of civil or crimnal proceedings,
contracts, agreements or other matter or
thingarising in relation to any part of the
Market Area of a dissol ved Market
Conmittee shall be vested in and stand
transferred to the new Market Comittee
havi ng jurisdiction over that part.

(3) Were a Market /Area ceases to be such

area under clause (e) of sub-section (1), the

foll owi ng consequences shall, with effect from

the date specified in the notification, follow

(a) the Market Committee shall stand
di ssol ved and its nenbers shall vacate
their offices as such nenbers ;

(b) the Principal Market Yard and Sub-

Mar ket Yards, if any, established therein
shal | cease to be such ;

(c) the unspent bal ances of the Mar ket
Conmittee Fund and ot her assets and
liabilities of the Market Conmittee shal
vest in the State Governnent
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Provided that the liability of the State
CGovernment shall not extend beyond the assets
so vested

17. Powers of the Commttee.--A Conmttee

shall, for the purposes of this Act, have the

power to--

(1) & (ii) ce

(i) Levy and coll ect--

(a) such fees as may be prescribed for the
i ssue or renewal of Iicences; and

(b) mar ket fee which shall be payable on

transactions of sale of specific
agricultural produce in.the market area at
such rates, being not |ess than one
percentum and not nore than two and a
hal f percentum of the price of the
agricultural produce so sold as the State
CGovernment may specify by notification
and devel opnent cess which shall be
payabl e on such transactions of sale at
the rate of half percentum of the price of
the agricultural produce so sold, and such
fee or devel opnent cess shall be realized
in the fol llowi ng manner : -
(1) If the produce is sold through a
conmi ssi on agent, the comm ssion
agent may realize the market fee and
the devel opnent cess fromthe
purchaser and shall be liable to pay
the same to the Committee
(2) if the produce is purchased directly
by a trader from a producer, the
trader shall be liable to pay the
mar ket fee and devel opnent cess to
the Comittee;
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(3) if the produce is purchased by a
trader from another trader, the trader
selling the produce may realize it
fromthe purchaser and shall be
liable to pay the narket fee and
devel opnent cess to the Conmittee

Provi ded that notw t hstandi ng anyt hi ng

to the contrary contained in any

j udgrment, decree or order of any court,

the trader selling the produce shall be

Iiable and be deened al ways to have

been liable with effect from June 12,

1973 to pay the narket fee to the

Conmittee and shall not be absol ved

fromsuch liability on the ground that he

has 'not realized it fromthe purchaser

Provided further that the trader selling

the produce shall not be absolved from

the liability to pay the devel opnent cess
on the ground that he has not realized it
fromthe purchaser;
(4) in any other case of sale of such produce,
the purchaser shall be liable to pay the narket
fee and devel opnent cess to the Conmittee
Provi ded that no market fee or devel opnent
cess shall be levied or collected on the retai
sal e of any specified agricultural produce where
such sale is nade to the consuner for his
donestic consunption only :
Provided further that notw t hstandi ng anyt hi ng
contained in this Act, the Cormittee may at the
opition of, as the case may be, the conm ssion
agent, trader or purchaser, who has obtained the
licence, accept a lunp sumin lieu of the
amount of market fee or devel opnent cess that
may be payable by himfor an agricultural year
in respect of such specified agricultura
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produce, for such period, or such ternms and in
such manner as the State Governnment may, by
notified order specify :

Provi ded al so that no market fee or

devel opnent cess shall be | evied on
transactions of sale of specified agricultura
produce on which market fee or devel opnent
cess has been levied in any narket area if the
trader furnishes in the form and manner
prescribed, a declaration or certificate that no
such specified agricultural produce nmarket fee
or developnent cess has already been levied in
any other market area."

4, I'n_the Schedul e appended to the Act, tobacco is nmentioned at Item

No. V.

The question which arises for consideration is as to whether
Zafrani Zarda is a processed form or manufactured form prepared from
the raw material tobacco
The process undertaken to manufacture Zafrani Zarda is
admitted. It was stated by the appellant in their wit petition to be as
under : -
"7. That the petitioner used to purchase the
raw t obacco/ processed tobacco out side the
Mandi Sanmiti All ahabad. However, it is stated

that the zZafrani Zarda or Zafrani Patti is used
for chew ng which is prepared fromthe raw
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tobacco. The Jaggery Juice is sprinkled on the
raw Tobacco and then it is cut into small pieces
by shearing machine. The resulting tobacco is
called as "nice tobacco’. The ‘N ce Tobacco"

is allowed to dry for few days and then
flavouring essence are being sprinkled on it and
at this stage, this tobacco is known as
"Chew ng tobacco". Then, thereafter, menthol
Geru, Lime and spices etc. are being
honogeneousl'y m xed with the sane, either
fromelectric machine or by the nanually
oper at ed machi ne. These itens get un-
separately m xed with the processed tobacco

and the resulting tobacco is called as "Zafran
Zarda" and "Zafrani patti” In this way, the raw
tobacco |ooses its original identity and its
physi cal and chemi cal properties are changed.

It is a different coormodity in the conmercia
worl d as well as-anobngst the consuners. The
quality, cost and |iking ampongst the consumers
are vary according to the material mxed with
it."

5. M. Rakesh Dwi vedi, |earned senior counsel appearing on behalf

of the appellant, would submit that the question, i.e., it is a manufactured
formas agricultural produce, is no longer res integra in view of severa
decisions of this Court.

6. On the other hand, Ms. Shobha Di kshit, |earned senior counse

appearing on behal f of the respondents, submts that Zafrani Zarda is a

processed form of tobacco.
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7. It is not in dispute that having regard to the definition of
“agricultural produce’ as contained in Section 2(a) of the Act as al so
Section 2(d) therein, market fee would be leviable only in the event
Zafrani Zarda is held to be a processed form of tobacco and not the
manuf act ured form

8. The question canme up for consideration before this Court in State

of Madras v. Swastik Tobacco Factory, [ (1966) 3 SCR 79 ] wherein,

upon taking into consideration the provisions of Section 5(1)(i) of the
Madras CGeneral Sales Tax (Turnover and Assessnent) Rules, 1939, it

was hel d that Zafrani Zarda is a manufactured form of tobacco.

9. The issue apparently is directly covered by a decision of this Court
in Agricultural Produce Market Commttee v. Prabhat Zarda Factory,

[ 1994 Supp (2) SCC 514 ], inrelation to the definition of ‘agricultura
produce’ as contained.in Bihar Agricultural Produce Markets Act, 1960,
which is pari materia with the definition of “agricultural produce’ under 2

(a) of the Act, which reads :-

“Agricultural produce’ includes all produce,
whet her processed or non-processed of
agriculture, horticulture, aninmal husbandry, and
forest specified in the Schedul e.”

Later, however, the said definition was

amended by the Amendi ng Act of 1982
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effective fromApril 30, 1982, the English
renderi ng of which is as under

“* “Agricultural produce’ neans al
produce whet her processed or non-
processed, manufactured or not, product
of agriculture, horticulture, plantation
ani mal husbandry, forest, sericulture,
pi sciculture, livestock or poultry, as
specified in the Schedule.’

10. This Court clearly affirnmed the finding of the Patna H gh Court
that ‘Zarda' is a variety of nmanufactured tobacco and not in its processed

or non-processed form

11. Sim | ar reasoni ngs have been adopted by this Court in Dharanpal
Satyapal v. CCE, [ (2005) 4 SCC 337 ] wherein in relation to |evy of
central excise, it was held :-

"19. Applying the above tests to the facts of this
case, we find that sada ki mam was bought by the
assessee as a raw material which was then

bl ended with saffron, perfumes, menthol, etc. to
forma compound which was then packed in
"balties" and cleared to the above three |icensed
units at Okhla Industrial Estate, Phase |1, New
Del hi, Noida (U P.) and Barotiwala (H/P.), where
Tul si Zafrani Zarda was manufactured. That, the
assessee used to buy a sinilar conpound

(Lucknowi kimam fromthe market fromtinme to
time and use it in the manufacture of their fina
product. That, the compound (ki manm) prepared

by the assessee at 96, Ckhla Industrial Estate,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of 14

11

Phase 111, New Del hi and at E-1, Mharani Bagh
New Del hi, in the highly concentrated form was
cleared therefrom and taken to the above three
i censed factories where it was diluted and used
in the manufacture of Tulsi Zafrani Zarda. In
their reply to the show cause notice, the assessee
adnmitted that the said "conmpound" was not
capabl e of being used for any purpose, other
than for manufacture of branded chew ng
tobacco. (underline* supplied by us) This
statenent of the assessee in reply to the show
cause notice establishes that the said conpound
(ki mam) was not edible, it was not capable of
consunpti on as such, however, it was used as
preparation in the manufacture of Tulsi Zafran
Zarda which was a branded chew ng tobacco
manufactured in the licensed factories of the
assessee at Okhla Industrial Estate, Phase I
New Del hi, Noida (U P.) and Barotiwala (H P.).
Further, fromtime to time, the assessee herein
bought from the narket a simlar conpound
(Lucknowi kinmam and used it in the

manuf acture of the final product which indicated
that on bl ending of sada ki mam wi-th saffron

spi ces, nmenthol, etc., the conpound in question
(ki mam) whi ch energed was a distinct,
identifiable product, known to the market as

ki mam Hence, we do not find any infirmty in
the i npugned judgnent of the Tribunal which

has hel d that the said conpound (ki mam was

mar ket abl e and cl assi fi‘abl e as chew ng tobacco
or a preparation for-chewing tobacco under
Chapt er Sub- Headi ngs 2404. 49/ 2404. 40."

12. I ndi sputably an agricul tural produce has to be a specified one for

the purpose of levy of market fee. [ See KUMS v. Ganga Dal M Is,
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[(1984) 4 SCC 516 ; Bel sund Sugar Co. Ltd. v. State of Bihar and

others, [ (1999) 9 SCC 620 ] and Krishi Utpadan Mandi Samiti and

others v. Pilibhit Pantnagar Beej Ltd. and and another, [ (2004) 1 SCC
391.

13. Ms. Shobha Di kshit, however, relied upon the decision of this
Court in Park Leather (P) Ltd. v. State of U P. and others, [ (2001) 3
SCC 135 ] wherein a Division Bench opined that |eather is only a
processed form of hides and skins. Process undertaken for making | eather
from hides and skins has been noticed therein

14. It is not in dispute that when a new form conmes into being and in
the market parlance it is considered to be a new product; the same woul d
be deened to be manufactured goods as contradi stingui shed from

processed goods.

15. Market fee is leviable on-specified agricultural produce, not on
agricultural produce sinplicitor. Zardais not a specified agricultura
produce. It can be subjected to paynment of market fee provided it is held
to be ‘tobacco’. Zafrani Zarda, as an agricultural produce for the purpose
of market fee nust answer the description of ‘specified agricultura

produce’ as defined in Section 2(a) of the Act. If it is held that Zafran
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Zarda is nerely a processed formof tobacoo, it would be subjected to
| evy of market fee, but if it is manufactured, it would not.
16. In this case, Zafrani Zarda, in view of the decision of this Court in
Prabhat Zarda (supra), nust be held to be a manufactured product.
17. The distinction between ‘manufactured’ and ‘ processed’ may not
in all situation depend upon the nature of the Statute involved. It nust
pass the requisite test, nanely, as to whether it is a conpletely newitem
Raw material of a manufactured product has to be distinguished fromthe
manuf act ured product.

The distinction between *processing’ and ‘manufacturing is well
known. When a new thing conmes into being, the steps which are taken
for manufacture nay be rel evant but may not be deci sive. {[ See
Conmi ssi oner of Central Excise, Tami|l Nadu v. Vi nhayaga Body
Bui |l ding I ndustries Ltd. [(2008) 3 SCC 666]}-
18. Zafrani Zarda being a ‘manufactured tobacco’ would not answer
the description of processed tobacco. It-is used by a class of consuners.
It is used for a specific purpose. Tobacco as a processed formis used for
nmany purposes, by nany persons and.in many ways. Tobacco in raw

formor in any other processed formis not conmercially known as Zarda.
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The common parl ance test may have to be applied for the purpose of

finding out as to whether the product in question is manufactured goods

or not.

19. The Hi gh Court, unfortunately, had not considered this aspect of

the matter. The inmpugned judgnent cannot, thus, be sustained. It is set

asi de accordingly. The appeal s are al | owed. In the facts and

ci rcunst ances of the case, there shall be no order as to costs.

(LOKESHWAR SI NGH PANTA)
New Del hi
May 14, 2008




