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Cvil Service--Mnber of Indian G vil ~ Service--Suspension
of .

Al India Services (Discipline and Appeal) Rules, 1969 r
3- - Scope of--1f civil_ servant® can be suspended when

di sciplinary proceedings are in contenplation
Fundanental Rules, rr. 56(f) and 56 (ff)--Scope of--if r.
56(ff) ultra vires Art. 14 of the Constitution

HEADNOTE

The appel |l ant was a nmenber of the Indian Cvil Service, and
under F.R 56(f) he was due to retire on Novenber 25, 1970.
The question whether a prima facie case agai nst hi mwas nade
out with respect to certain charges was referred to a

Comm ssion under the Comm ssion of Enquiries Act, 1952, in
Cct ober 1970. On Novenber 3, 1970, he expressed his
willingness to accept extension of service by 4 nonths and
his service was extended till March 25, 1971. The appel |l ant

submtted his explanation to the Conmission and t he
Conmi ssion after considering it, made an interimreport in
January 1971, that a prima facie case had been made. out
agai nst the appellant. On March 23, 1971, an order was made
Linder r. 3 (1) (a) of the Al India Services (D & A Rules,
1969 sayi ng whereas disciplinary proceedi ngs agai nst. Shri P
R Nayak, |.C. S. are contenplated...... the President......
hereby places the said Shri P. R Nayak under suspension
with imedi ate effect until further orders.

" The appellant filed a petition for quashing the order of
suspensi on but the Hi gh Court dism ssed the petition
In appeal to this Court, it was contended that : (1) the
order was violative of r. 3 of the All India Services (D &
A) Rules; (2) Under F.R 56(f) the date of retirement was
fixed as rigid and the appellant having retired on Novenber
25, 1970 no further action could be taken against himas a
nenber of the I.C.S.; (3) his retention in the post only
amounted to reenploynment; (4) since he became Secretary in
the Mnistry of Wrks, Housing and Urban Devel opnent in 1969
he should have been retained in that post for full 5 years
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till 1974 under the proviso to F.R 56(f), and the extension
for four nonths only was illegal-, (5 the order of
suspension wthout specifically denying his request to
retire on Mirch 25, 1971, was defective; and (6) F.R
56(ff)-by which an officer like the appellant under orders

of suspension is not to be permtted to retire till the
enquiry against himis concluded-is ultra vires.
HELD: (Per S. M Sikri, CJ., J. M Shelat, |I. D. Dua

and [G Palekar, JJ.) : The appeal nust succeed on the first
contention, 709 D E

(a) There is no inherent power of suspension in Government,
and the only rule on which reliance was placed for the
appel l ant’ s suspension is r. 3 of the Al India Services (D
JUDGVENT:

(b) An order of suspension which does not adversely affect
the rights and privileges of a GCovernnent Servant, but
merely restrains himfromdischarging his official duties
may be within the general inherent conpe-

696

tenice of the Governnent, but the inmpugned order seriously
af fects sonic of the appellant’s rights and privil eges under
the conditions of his service. nanely; (i) During the period
of suspension he is not entitled to his full salary but
only to sone allowances; (ii) he is not permtted to retire;
(iii) in order to get subsistence all owance he is prohibited
from engaging in any other enploynent,  profession or
vocation and (iv) he is prohibited fromleaving headquarters
wi t hout prior pernission of Government. Since these
prejudicial consequences automatically flow fromthe order
of suspension, the clear and explicit |anguage of the rule
nmust not be strained to the appellant’s prejudice so as to
aut hori se his suspensi on on nere contenpl ati on of
di sci plinary proceedings. [714 D H]

Sub-rule (1) (a) of r. (3) enpowers the Governnent ' which
initiated any disciplinary  proceeding to place under
suspension a nmenber of the service against whom such
pr oceedi ngs are started. The language is plane and
unanbi guous and does not suggest that suspension can be
or der ed nerely because disciplinary pr oceedi ngs are
contenpl ated. The | anguage of sub-rr. (4) to(7) also does
not aut hori se suspension nerely because di-sci plinary
proceedi ngs are contenpl ated. The scherme underlying r. 3 is
i ndicative of the intention of the rul e-nmaking authority to
restrict its operation to those cases in which Governnent
has sufficient mat eri al , whet her after prelim nary
i nvestigation or otherw se, and the disciplinary proceedi ngs
have in fact comrenced, and not nerely when they  are con-
tenplated. [709 E-H, 710 A-(

(d) The view taken in Tarak Nath Ghosh’s case (A l.R /1971
S.C. 823), that under r. 7(1) of the Al India Services (D &
A) Rul es, 1955repl aced by the present ir. 3(1) of the 1969-
rul es-the Governnment is entitled to suspend an officer when
prelimnary investigation has been made, but even before
definite charges have been comuni cat ed, cannot be accepted.
Reliance for the view taken in that decision was placed  on
CGovinda Menon’s case [1967] 2 S.C.R 566, but in Govinda
Menon’s case the order of suspension was held also to be the
order initiating disciplinary proceedings. The legality of
a conposite order both initiating disciplinary Proceedings
and suspendi ng Govi nda Menon was not questioned in the case.
[710 CGE 712 G 714 A-B]

(e) Rule 12 of the Central Civil Services (Cdassification

Control and Appeal) Rules, 195T, provides for suspension of
a CGovernnent servant pending disciplinary proceedings or
when a disciplinary proceeding is contenplated. Thi s
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phraseol ogy has been retained in the corresponding 1965-
rule. just as the phraseology in r., 7 (dealing wth
suspensi on during disciplinary proceedings) in the Al India
Services (D & A Rules, 1955, has been retained in the
corresponding r. 3 of the 1969-rules. Courts rmay presume
that the draftsman knew of the existence of the various
rules, and if wth that know edge he used di fferent
phraseol ogy in the respective rules. it can be assunmed that
the actual words wused in the, different rul es wer e
purposely selected to express precisely intention of the
rul e maki ng authority. [715 A-H, 716 A-B]

(f) The existence of r. 40(1) of the Railway Protection
Force Rules, 1959. providing for suspension of a menber of
the Force when investigation into charges against him is
contenplated. further fortifies our interpretation of r. 3
of the Al India Services (D & A) Rules, 1969. [716

In this view, the najority did not consider the other
cont enti ons. ]

(Per A/ N Ray and G K Mtter, JJ.) dissenting:

The appeal nmust be di sm ssed.

697

(1) (a) The three features of r., 3 of the Al India
Services (D & A) Rules, 1969, arc, (i) the authority which
pl aces a menber of the service under suspension, nanely, the
Governnment which initials any disciplinary proceedings; (ii)
the tinme when the order is nade, nanely, when the Gover nnent
is satisfied that it is necessary or -desirable to order
suspensi on; and (iii) the person against whom'the order is
made, nanely, the menber of the service against. whom such
proceedings are started. The words ’'which  initiates any
di sci plinary proceedi ngs’ and " agai nst whom Ri ch proceedi ngs
are started are nerely descriptive of the Governnent and
the nenber of the service, respectively. There is no
restriction on the power of suspension by making it
dependent on the condition precedent of the commencement of
inquiry into articles of charge -against the Governnent
servant. The rul e does not say that the Government which
has initiated disciplinary proceedings nay order suspension
or that a nenber agai nst whom such proceedi ngs - have been
started can be suspended. [731 C F]

(b) The provi si on cannot be interpreted by the
consideration that tile powers may be abused by arbitrary
exerci se, because, the victimof any such arbitrary exercise
has a right to come to court and the court will protect ~him
agai nst any mala fide action. [731 G H]

(c) The order of suspension indicates that President of
India was satisfied that it was necessary and desirable to
suspend the appellant on an objective consideration of al
the available nmaterial and that the order was not passed
nerely to humiliate the appellant. [732 A E-F]

(d) The sub-rules to r. 3 establish that the “power of
suspension i s exercisable in instances other than an enquiry
under r. 8, for example, when crimnal charges and
investigation or trial are pending. That is, there can  be
suspension earlier than the trial during investigation. [733
A- B]

(e) Rule 8 of the Rules provide,., that when it is proposed
to bold an enquiry, the disciplinary authority shall draw up
articles of charge, while r. 3 requires regard to the nature
of charges. The neaning of the word charge’ in the two
expressions is not the same. Rule 3 is of wider anplitude
as it deals with the stage of a prinma facie case and the
word charges have the w der nmeaning of accusations and
anmput ations. [733 G H|

Govinda Menon v. Union of India, [1967] 2 S.C.R 566
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(g) Rules 3, 7, 8 and 9 indicate the different stages of

di sciplinary pr oceedi ngs. Ther ef or e, di sciplinary

proceedi ngs can be said to have been started when conplaints
about the m sconduct of a CGovernment servant are entertained
followed by a prelimnary enquiry culmnating in the
satisfaction of the Governnent that a prima facie case had
been nade out for fram ng fornmal charges. No formal order
is necessary for initiation of disciplinary Proceedings and
the order of suspension, in the context of the prelimnary
investigation and a prima facie case can itself be treated
as an initiation of disciplinary pr oceedi ngs. Such
suspensi on is not a ‘punishment, but is in aid of
di sciplinary proceedings and is ordered to facilitate free
investigation and collection of evidence. When such an
order of suspension itself shows that the Governnent was of
the view that a prima facie case had been made out. the fact
that the order also nentions that disciplinary proceedings
are contenpl ated makes no difference. Also, the fact that
in other rul'es of service an order of suspension nay be made
when disciplinary Proceedings are contenplated, does not
require that a menber of an Al India Service should be
dealt with differently [736 A-C, 737 GH, 738 A-F]

698

S. Govinda Men on v. Union of India, [1967] 2 S.C R 566
and CGovernnent of India v. Tarak Nath Grosh, A I.R 1971
S.C. 823, followed.

Chanpakl al Chi manl al ‘Shah v. Union of India, [1964] 5 S.C R
190 and Kapur v. Union of India, [1964] 5 S.CR 431
referred to

(g) The explanation to r. 6 of the Al India  Services
(Death-cum Retirenent Benefit) Rules, 1958, states that a
di sciplinary proceeding shall be deened to be instituted
when charges franed agai nst the pensioner are issued to him

or, if he has been placed under suspension froman earlier
date, on such date, This rule applies to all Governnent
servants who can be placed under ‘suspension under r. 3 of
the Al India Services (D & A Rules-, 1969. It is

illogical and incongruous to hold that in case of  other
CGovernment servants disciplinary proceedi ngs cormmenced when

he is placed under suspension, but it will not beso in the
case of at nenber of the Indian Cvil Service. [733 H, 734
A-C

Therefore, on the facts and circunstances of the present
case the order of suspension was properly and validly rnade.
[738 G

(2) The <contention that a nember of the Indian GCivi
Service on conpletion of 35 years service retires
conpul sorily and that there cannot be any extension of
service, is opposed to the language of F.R 56(f) and
i nconsistent with the practice in the service. The  present
rule, and the earlier rules and regul ations, indicate that
there may be an extension of service beyond the date of
conpul sory retirement. The date of retirement in such a
case is the extended date. [723 F-H]

(3) Sanction of retention of post at the end of 35 years,
whi ch is mentioned in F.R 56(f) contains intrinsic
authority for extension of’ service, and therefore the
appel l ant’ s extension of service was not a new ,enploynent
after retirenent.. Nor is it a case of a fresh contract, be-
cause, a valid contract of enploynent is to be in conpliance
with Art. 299 of the Constitution. There is no authority
for saying that at the end of 35 years conpul sory retirenent
has happened and is conplete and there can be no extension
in service. 1t is inconprehensible how one can be permtted
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to retain a post he was holding at the end of 35 years
service, if ,one has already retired conpulsorily at the end
of 35 years. The facts that an officer, when he is retained
in a post after 35 years service, could not have any
promotion or that his |leave |apses and that there is a
change in his entitlement to |eave, do not make the
extension of service a new appointnent. The service is
continuous with such adjustnments as to | eave or pronotion or
posting as are perm ssible or possible. [724 A-D;, 725 C- E]
(4) (a) The contention of the appellant that he was
entitled to an extension of 5 years is against the terns of
t. 56(f). The appellant is estopped fromchallenging this
extension till March 25, 1971. The appellant hinself asked
for the extension, and has proceeded, in the petition, on
the basis of the extension and asked for a declaration that
he retired fromservice on March 25, 1971. The estopped
rightly raised against the appellant in regard to F.R 56(f)
and 56(ff) is that the order of suspension was passed at a
ti me when the appellant was in service as a result of being
permtted by the President to be retained in service for a
peri od of -4 nmonths, pursuant to the appellant’s agreenent to
an extension. [725 F-H 726 A-E, 736 G H

(b) Though the order of extension did not state as to what
post the appellant held, when his services were extended for
4 nmonths, he was pernmtted to retain the post he was
hol di ng. These words nean that he

699
remai ned a nember of the Indian Cvil Service and that he
was kept in the place or position held by him The word

"post’ neans in effect 'office . [728 E-H

(c) Retention of post with the sanction of the President
under F.R 56(f) is not a matter of right. The practi ce,
shown by the various instances of ~extension of  service
establishes, (i) that the order ~of _extension does not
indicate that the person concerned is nentioned with
reference to a particular post, and (ii) that the extension
of service is in no case for 5 years.. Therefore, tinder
F.R 56(f) the extension in fact can be for any period,
whi ch together with the period for which he held the post
does not exceed 5 years. [720 H, 730 A-(

(5) The order of suspension is under r. 3 of the Al India
Services (D & A) Rules, and F.R 56(ff) isa rule |aying
down the consequences of the order of suspension. They are
(i) F.R 56(f) is deleted so as not to cone into operation
during the period of suspension inasmuch as the words used
are, ’'notwi thstanding anything contained incl. (f)", (ii)
the menber of the service shall not be required or permtted
to retire, and (iii) the menber shall be retained in service
until the enquiry into the charges is concluded. \Wen the
date of conpulsory retirenent is allowed to pass by an
extension of service under F.R 56(f), the words “’reaching
the date of compulsory retirenent’ in F.R 56(ff) will apply
to the postponed date of retirenment, because the actual date
of retirenent is shifted. It will be illogical to hold that
a nenber of the Indian Cvil Service cannot retire because
the order of suspension is before the date of conpul sory
retirement, but when he is on extension of service he can
retire even when an order of suspension has been passed.
Therefore, the order of suspension neans that he is in
service, but his services are tenporarily suspended and
hence, no retirenent can take place. The prohibition
against retirement is enbedded in F.R 56(ff) and therefore
no separate order is required or necessary to the effect
that the appellant shall not be required or permitted to
retire. [739 A-H, 740 A-B]
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(6) Fundamental Rule 56(ff) does not violate Art.. 14 on
the ground that under the Civil Service Regulation 351A, a
Government servant agai nst whom disciplinary proceedings
were pending could be permitted to retire. But F.R 56(ff)
reintroduced in 1970 the old cl. (d) of the rule, which was
deleted in 1962. Under F.R 56(d) also a CGovernnent servant
under suspension shall not be required or permtted to
retire on reaching the date of conpulsory retirement, but
shall be retained in service until the enquiry is concl uded.
That rule governed by the nenbers of the Indian G vi
Service till 1962. |Its restoration by inserting F.R 56(ff)
cannot be said to be an infraction of Art. 14. There are
sone differences between the menbers of the Indian G vi
Service and nenbers of the AIl India Services, but the
di fferences also indicate that there are special rights and
privileges for nmenmbers of the Indian Cvil Service. [740 B-
H 741 A-C

&
ClVIL APPELLATE JURI SDI CTION : Civil Appeal No. 875 of 1971
Appeal fromthe Judgnent and Order dated May 6, 1971 of the
Del hi H gh Court in /Gvil-Wit No. 350 of 1971

K. Daphtary, B. R L. lyengar, J. C. Talwar, S. C Pate
and Bi shanber Lal, for the appellant.

Niren De, Attorney-Ceneral for India, O P. - Ml hotra, Ram
Panjwani and S. P. Nayar, for the respondents.
700
The Judgnent of the Court was delivered by

Dua, J. This appeal on certificate of fitness granted by a
Divis ion Bench of the H gh Court of Delhi under Art. 133(1)
(c) of the Constitution is directed against its judgnment and
order dated My 6, 1971 disnmissing the appellant’'s wit
petition under Art. 226 of the Constitution
The appellant joined the Indian Gvil Service after being
sel ected pursuant to his success at the conpetitive
exam nation held in London in  1934. He wunderwent the
necessary period of probation and was thereafter duly
adnmtted to the said Service. He signed the necessary
covenant with the then Secretary of State for India. He
arrived in India on Novenber 25, 1935. It is not disputed
before wus that according to Fundanental Rule 56(f) the
appellant as a nenber of the Indian Gvil Service had to
retire after 35 years’ of service counted fromthe date of-
his arrival in India subject to the proviso that if he had
at the end 35 years’ service held his post for less than
five years, he mght, with the sanction of the President of
India be permitted to retain his post until he had held it
for five years. The appellant’s date of retirement in the
normal course woul d thus be Novenmber 25, 1970 and -this is
not controverted in this Court.
The appellant was appointed as Managing Director of the
Indian Refineries Ltd., a Public Sector undertaking,-in
Cctober. 1963. He was appointed as Chairman and Managi ng
Director of the said undertaking and he continued to hold
that office till August, 1964 when he was appointed as
Chairman of the G| and Natural Gas Conmission. |n January,
1965 he was appointed as Secretary to the Governnent of
India in the Mnistry of Petroleumand Chemicals and in
February, 1969 he was appointed as Secretary in the Mnistry
of Works, Housing and Urban Devel opnent. |n the nmeantine in
June, 1967 reference was made to Shri S. N. Rao, the Centra
Vigilance Conmissioner, to inquire into the circunstances
necessitating change in the alignnent of the pipeline of the
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Indian G| Corporation in the coal-field areas of Bihar and

West  Bengal . The report submitted by Shri S. N Rao in
April, 1970 did not contain any finding adverse to the
appel | ant . It appears that the Parlianmentary Commttee on

Publ i ¢ Undertaki ngs had al so exam ned the Pipeline Division
of the Indian G| Corporation and submtted its report to
Parlianment on April 30, 1970. As in this report there were
sonme findings adverse to the appellant the Governnment franed
9 charges against himand referred themfor advice to Shr
S. Dutt, the Central Vigilance Commi ssioner, who, for.
certain personal reasons, declined to give any advice. In
the meanwhil e the Governnent had in August, 1970 appointed a
one man Corn-
701
m ssion consisting of Shri J. N Takru, a retired Judge of
the All ahabad Hi gh Court under the Conmi ssions of Enquiries
Act, 1952, for enquiring into several matters arising out of
the report of the  Parlianentary Conmmittee on Public
Undert aki ngs. ~ When Shri S. Dutt declined to give his advice
the Government inthe Mnistry of Petroleumand Chemicals in
Oct ober, 1970 referred tothe Takru Conmi ssion for advice,
the question whether prima facie charges had been made out
against the appellant. The charge-sheet containing nine
charges against the appellant were also forwarded to that
Comm ssi on. On  November 7, 1970 the Governnent of India
intimated Shri J. N, Takru that he was further required to
suggest if any other charge or charges appeared himto have
been prima faci e made out agai nst the appellant. The Takru
Conmi ssi on exam ned char ges agai nst the appellant and before
starting the enquiry required himon Novenber 16, 1970 to
submit his witten statement in defence. The appel | ant
submitted his explanation in nbre comunications than one.
They were dated 7th and 19t h Decenber, 1970 and 5t h January,
1971. Shri  Takru subnmitted to the Governnent an interim
report on January 13, 1971 in which prinma facie case agai nst
the appellant in respect of mgjority of the charges was
st at ed to have been established. it was in t hese
circunstances that it was decided to hold disciplinary
proceedi ngs agai nst the appellant and with that end in view
an order suspendi ng hi mwas passed on March 23, 1971
In the meantime, on Novenber 3, 1970 the appellant had
witten to Shri B. Sivaraman, Cabinet —Secretary the
following letter
Shri J. N Takru is enquiring into certain
matters connected with the Pipeline projects
of the Indian G| Corporation, on which the
Public Undertakings Conmittee of ~Parlianent
had nade a report in April, 1970. These
matters cover certain allegations agai nst' ne,
in respect of which I have not so far had an
opportunity of having ny say. | understand
that Shri Takru has been requested to  advise
CGovernment within the next few nonths on
whether there is any prima facie basis for
these allegations. |In doing so, he will give
nme an opportunity to explain ny point of view,
where necessary. On the basis of Shri Takru's
report, CGovernnent wll take a decision on
what further action, if any, is needed. To
facilitate such a course, I am wlling to
accept an extension of service by about 4
nmonths fromthe 25th Novenmber, 1970, the date
of ny retirement otherw se, should governnent
deci de to grant such extenuation."
- L643S- Suppl /72
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702
On  November 23, 1970 the President of India
passed the following order extending t he
appel l ant’ s service upto March 25, 1971
"The President is pleased to order under the
proviso to F. R 56(f) that the services of
Shri P. R Nayak, a nenber of the Indian Cvi
Service, who conpleted 35 years’ of service on
the 25th Novenber, 1970, shall be extended
upto the 25th March, 1971."
The order of suspension dated March 23, 1971
reads as under:
"Wher eas disciplinary proceedi ngs agai nst Shr
P. R Nayak, ICS are contenpl at ed;
"AND WHEREAS the President, after carefully
consi dering the available material, and having
regard to the nature of the charges against
him and the circunmstances of the case, is
satisfied that it is necessary and desirable
to place the said Shri P. R Nayak under
suspensi on;
NOW THEREFORE the President, in exercise of
the powers conferred by clause (a) of sub-rule
(1) of rule 3 of the Al India Services
(Di scipline and Appeal) Rules, 1969 and al
other /powers enabling him in that behalf
hereby places the said Shri P. ‘R Nayak under
suspensi on with i nmedi ate effect until further
orders.
It is further ordered that during the period
that this order shall remain in- force, the
said Shri P. R Nayak shall ~be paid such
subsi stence all owance as is adm ssible under
the rules and his headquarters shall ' be New
Del hi which he shall not | eave w thout obtain-
ing the previous permssion of the  Centra
Gover nnent . "
It was under these circunstances that the appel | ant
appr oached the Hi gh Court of Delhi - with a petition’ under
Art. 226 of the Constitution praying for quashing the order
of suspension and for a declaration that the appellant had
retired fromservice on March 25, 1971 and was entitled to
full benefits of retirenent pernissible under the covenant
and the rules as guaranteed by the Constitution. It was
further prayed that F. R 56(ff) be declared as ultra “vires
the Constitution.
The High Court dismssed the wit petition. "It ~held that
when the appellant was permtted by the President under. the
proviso to F.R 56(f) to continue to hold the post held by
hi mat the end of
703
35 years’ of his service, he continued to hold that post as
a nmenber of the Indian Civil Service and not in any other
capacity. He could be permtted to hold that post for a
peri od not exceeding five years as contenplated by the said
provi so. According to the H gh Court even the appellant had
understood this to be the correct nmeaning and scope of cl
(f) of F.R 56 as he had hinself prayed in the wit petition
for a declaration that he had retired fromservice on March
25, 1971. The argunent that an order of suspension under r
3 (1) (a) of Al India Services (D scipline and Appeal)
Rul es, 1969 could only be nade agai nst the appellant after
the initiation of disciplinary proceedings was also not
accepted by the Hi gh Court. According to that Court it was
enough if there were accusations or inmputations against the
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appellant which called for an enquiry and the Governnent
felt satisfied that it was necessary in the circunstances to
suspend him The contention that F.R 56(ff) was violative
of the rule of equality guaranteed by Art. 14 of the
Constitution was also repelled and it was observed by the
H gh Court that menbers of the Indian Adm nistrative Service
who were earlier nenbers of the Indian Cvil Service
constituted a class distinct fromthe other nmenbers of the
Indian Administrative Service and further that F.R  56(ff)
nerely reintroduced in Cctober, 1970 the old cl. (d) oil
F.R 56 which had been deleted in August, 1962. By
restoring the old position, according to the H gh Court, no
new liability was inmposed on the forner nenbers of the
Indian G vil Service
In this Court a nunber of points were raised on behalf of
the appell ant and el aborate argunents were addressed on both
si des. W, however, do not consider it necessary to dea
with themat |ength and express our considered opinion on a
| of thembecause in our view this appeal can be disposed of
on the short point that the order suspending the appellant
is bad, being violative of the relevant statutory rule.
Fundanental Rules , to regulate the conditions of service of
civil servants in India, were made by the Secretary of State
in Council in exercise of the powers conferred upon him
by,s. 96-B of the Governnent of India Act as anmended in
19109. They canme into force with effect” from January, 1922
repl aci ng the substantive rules in Cvil Service Regul ations
except in respect of pensions. Article 565 0of the GCivi
Services Regul ations (replaced by the Fundanmental Rules in
1922) dealing wth "compul sory retirenent” so far as
rel evant provided
"565(a) After thirty-five vyears’ servi ce,
counting from the date of ~his arrival in
India, an officer ~shall not, except for
speci al reasons, and with the sanction of the
Secretary of State retain his office or be
appoi nted to any new office :
704
Provided that, if such an officer has held his
officer for less than five years, he my,
for special reasons, with the sanction of the
Government of India, be permtted to retain
his office wuntil he has held it for five
years. The term"office" in this article
i ncl udes an officiating appointnent.
Note.-[This rul e does not apply to an - officer
hol di ng the appoi ntment of a Judge of a Chief
Court. Such an officer is required to vacate
his appointment on attaining the age of 60
years. ]
(b) The period of five years begins to run
fromthe date on which the officer first takes
up the office, whether substantively or
tenmporarily, provided that, if tenporary, he
is confirmed wthout reverting to his sub-
stantive appointnment; but the currency of the
period is not interrupted by any subsequent
tenmporary pronotion to a higher appointnent.
Note.-[The term "office" as wused in this
Article does not include any office held under
direct appointnent by H's Majesty the King-
Enperor of India,. but the retention of such
an office should be subject to the condition
prescribed in Article 563.]
F.R 56(f) and (ff) which provide for the
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retirement, and retention in service, when
under suspension, of a nmenber of the |Indian
Cvil Service, occur in Chapter TX of the
Fundanental Rules, headed "Retirenent"”. The
heading of this chapter before June 26, 1970
used to be "conpul sory retirement." According
to the learned Attorney GCeneral the word
"conmpul sory" was renoved from the heading
because of the substitution of the new clause
(k) in F.R 56 which enabl es certain
cat egories of CGovernnent Servants, subject to
certain conditions to voluntarily retire by
-living three months’ notice n witing.

F.R 56(f) and (ff) read :

"56(f) A nenber of the Indian Cvil Service
shall retire-after thirty-five years’ service
counted fromthe date of his arrival in India.
Provided that if he has at the end of thirty-
five “years’ service held his post for |ess
than five years he may, with the sanction of
the President, be permtted to retain his post
until he has held it for five years.

Note :  For ~the purpose of this cl ause,
of ficiating tenure of a post shall be included
in calculating the period of five years.

705

(ff ) Notwithstanding anything contained in
clauses (a), (d) and (f) where an officer who
is menber of the Indian Adnministrative Service
or the Indian Police Service and who before
becom ng such —menber was a nenber of the
Indian Cvil Service or the Indian Police, is
under suspension on a charge of mi sconduct, he
shall not be required or permitted to retire
on reaching the date of conpul sory retirenent,
but shall be retained in service wuntil the
inquiry into the charge is concluded and a
final order is passed thereon by the conpetent
authority."

Clause (ff) was inserted on Qctober 6, 1970.
Clause (d) of F.R 56 as it existed between
Novermber 1946 when it was added and August
1962 when it was del eted reads :

" (d) Notwithstanding anything contained  in
clauses (a) (b) and (c), a Governnent servant
under suspension on a charge of nisconduct
shall not be required or permtted, to retire
on reaching the date of compul sory retirenent,
but shall be retained in service until/ the
enquiry into the charge is concluded and a
final order is passed thereon by ‘conpetent
authority."

This clause as is obvious was not confined to
menbers of the Indian CGvil Service but —was
applicable to all Governnent servants. Wth
the deletion of this clause in August, 1962
and upto Cctober, 1970, when cl. (ff) was
i ntroduced, there was no provision simlar to
cl. (d) of 1946 or to cl. (ff) of 1970
applicable to those officers who fornerly
beloved to the Indian G vil Service. In
August, 1962 a new Civil Service Revolution
351 A was substituted for the old one, which

so far as relevant, reads :

" 351-A -The President further reserves to
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hi nsel f t he right of wi t hhol di ng or
withdrawing a pension or any part of it,
whet her pernanently or for a specified period
and the right of ordering the recovery from a
pensi on of the whole or part of any pecuniary
| oss caused to Covernnent, if. in a
depart nent al or judicial proceeding, the
pensioner is found guilty of grave m sconduct
or negligence during the period of hi s
service, including service rendered upon re-
enpl oyment after retirenent

Provi ded t hat -

(a) such depart nent al pr oceedi ng, i f
instituted while the officer- was in service,
whet her before his retirement or during his
reenpl oynent , shal I, after t he fina
retirement client-of the officer, be deened to
bea proceedi ng
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under this article and shall be continued and
concluded by the authority by which it was
conmenced i n the same manner as if the officer
had continued in service;

Rule 3 of ‘Al India Services (D scipline and
Appeal ,) Rul es, 1969 which provides for
suspensi on during disciplinary pr oceedi ngs

reads !

"3. Suspensi on during di sciplinary
pr oceedi ngs-

(1) If,  having regard to the nature of the

charges and the circunstances in any case, the
CGovernment which initiates any disciplinary
proceedings is satisfied that it is necessary
or desirable to place under suspension the
menber of the Service against whom | such
proceedi ngs are started, that CGovernnent nay-

(a) if the nenber ‘of the Service is/ serving
under it, pass an order placing him under
suspensi on, or

(b) if the nmenber of the Service is serving
under anot her CGover nrent , request t hat

CGovernment to place him under suspension,
pendi ng the conclusion of the inquiry and the
passing of the final order in the case
Provided that, in case where there is a
di fference of opinion between two State
CGovernments, the matter shall be referred Ilo
the Central Government for its decision

(3) A nenber of the Service in respect/ of,
or agai nst, whoman investigation, inquiry or
trial relating to a crimnal charge is pending
may, at the discretion of the Governnment under
whi ch he is serving, be pl aced under
suspensi on until the termnation of al |
proceedings relating to that charge, if the,
charge is connected with his position as a
CGovernment servant or is likely to enbarrass
himin the discharge of his duties or involves
nmoral turpitude.

(4) A menber of the Service shall be deened
to have been placed under suspension wth
effect fromthe date of conviction if, in the
event of conviction for a crimnal offence, he
is not forthwith dismissed or renoved or
conpul sorily retired consequent on such con-
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viction, provided that the conviction carries
a sentence of inprisonnent exceeding forty-
ei ght hours.

(5) Were a penalty of dismissal, renoval or
conpul sory retirement from service inposed
upon a nenber of the service under suspension
is set aside in, appea
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or on review under these rules and the case is
remitted for further inquiry or action or with
any other directions, the order of hi s
suspensi on shall be deenmed to have continued
in force onand fromthe date of the origina
order of dismssal, renoval or conpul sory re-
tirement ~and ‘shall remain in force unti
further orders.

(6) VWere a penalty of dismssal, renoval or
conpul sory retirenent from service inpose upon
a nenber of the service is set aside or
decl ared or rendered void in consequence of or
by a decision of acourt of law, and the
di sciplinary authority, on a consideration of
the circunmstances of the case, decides to hold
further inquiry against himon the allegations
on whichthe penalty of dismssal, renoval or
conpul sory retirenent was originally inposed
the | nenber of the Service shall be deemed to
have  been placed under suspension by the

Cent ral Government. from the

of the
ori gi nal order  of dismssal, renoval or
conpul sory retirenment and shall continue to

remai n under suspension until further orders.
7(a) An order of suspension made or deened to

have been made under this rule shall continue
to remain in force until it is nodified or
revoked by the authority conpetent to do so;

(b) Wer e a nmenber of the Service is

suspended or is deened to have been suspended,
whet her in connection with any disciplinary
proceedi ng or otherwise, and any ot her
di sci plinary proceedi ngs, is conmenced agai nst
hi m during the continuance of that suspension
the authority conpetent to place him under
suspensi on may, for reasons to be recorded by
himin witing direct that the nenber of the,
Service shall continue to be under ~suspension
till the termnation of all or any of . such
pr oceedi ngs;
(c) An order of suspension made or deened to
have been nade under this rule nay at -any tine
be nodified or revoked by the authority | which
made or is deenmed to have nade the order."
Sub-rule (1) of this rule is a reproduction of
sub-r. (1) of 7 of the A 1.S (D & A Rules,
1955.

It may be recalled that the appellant was appointed as

Secretary in the Mnistry of Petroleum and Chemicals in

January, 1965 and he was appointed as Secretary, Wrks,

Housi ng and Urban Devel oprment in February, 1969. The first

argunent urged on
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behalf of the appellant was that wunder F.R 56(f) the

appel lant had to retire after 35 years’ service counted from

the date of his arrival in India. This date of retirenent,

dat e




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 40

according to the appellant’s counsel, is fixed and rigid and
is in no circunstances capabl e of being postponed. In other
words, the period of service of the appellant could on no
account be extended beyond the period of 35 years counted
fromthe date of his arrival in India. H's retention in the
post held by himafter that date could only nean his re-
enpl oyment and not extension or continuation of his origina

service as a menber of the Indian Gvil Service, It was
further contended that the appellant could be pernitted to
retain his post under the proviso to F.R 56(f) only if he
had held the same for less than five years on the date of
his conpulsory retirenent. As he had held the post of a
Secretary to the Governnment of India since January, 1965 it
could not be said that he had held the post of such
Secretary for a period of less than five years on Novenber
23, 1 970. He could, therefore, not be retained in Indian
Cvil Service after the date of compulsory retirenment,
nanel y, Novenber 25, 1970. In this connection reference was
also made to the definition of the expression "pernanent
post" containedin F.R 9(22). This expression is defined
there to nean a post carrying a definite rate of pay
sanctioned without limt of tinme. According to M. Daftry’s
argunent the appellant held the post of a Secretary to the
CGovernment of India and the office of the Secretary, works,
Housi ng and Urban Devel opnent on Novenber 23. 1970 thereby
enphasi sing the difference between "post" and "of fice". In
the alternative it was submitted that if the proviso to F.R

56(f) were to be construed as referring to the post of the
Secretary. Wbdrks. ‘Housing & Urban Devel opment held by the
appel l ant since February, 1969 and not that of a Secretary
to the Governnent of India, then, his retentionto that post
shoul d have been for the full period of five years beginning
from February, 1969 and his service could not be ' extended
for a period less than five years : in other words, it could
not be extended only upto March 25, 1971, as was ordered by
the President on Novenber 23, 1970. According to the
appel lant’s contention if a nenber of the service exercises
his choice under the proviso then be nust be permtted to
hold that post to conplete five 'years in that post.

The next argument pressed before us on behal f of the appel-
ant was that under r. 3 of the All India Services (D & A)
Rul es, 1969 the appellant could be placed under suspension
only after disciplinary proceedings with respect to a
definite charge or <charges against him were actual ly
initiated or started and not nerely when they were in
contenpl ation as the inpugned order of the President dated
March 23, 1971 expressly purports to do. Reference to Takru
Conmi ssi on, according to this argument, could
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by no nmeans be considered to be the initiation or
comencement of disciplinary proceedings. The |anguage of
r. 3, according to the learned counsel, is clear and
unanbi guous and it is not permssible on plain reading of
sub-r. (1) to order the appellant’s suspension nerely
because there are sone accusations or inputations against
him which call for an enquiry : in the gui se of
interpretation Courts cannot rewite a rule to accord wth
their view of what it should be. The order of suspension
dated March 23. 1971, argued ’'the counsel, nust, therefore,
be held to be illegal and liable to be quashed.

The third contention raised on behalf of the appellant
enphasi zed a | egal defect in the order of suspension and it
was argued that the order of suspension nust also have
deni ed the appellant’s request to retire on March 25, 1971

Wt hout expressly prohibiting the appellant fromretiring on
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March 25, 1971, the order of suspension could not so operate
as to deprive himof his right to retire on March 25, 1971
in accordance with the rules of his service read with the
order extending his service upto March 25, 1971

In our view, the second contention possesses nerit and
deserves to be upheld. |In case we uphold this contention it
woul d be wunnecessary for us to express any considered
opi nion either way on the other contentions. Rule 3 of the
Al India Services (D& A Rule 1 969, which has already
been set out in extensor, provides for suspension during
di sciplinary proceedings. Sub-rule this rule onits plain
readi ng enpowers the Government, which initiates any
di sciplinary proceedings on being satisfied, having regard
to the nature of the charges and the circunstance, of the
necessity, or desirability of placing under suspension, the
menber of the Service against whom such proceedings are
started, to pass an order placing, himunder suspension or
if he s serving under another Government to request that
Governnment to suspend him (, enphasis supplied). It does
not suggest that suspension can be ordered nerely when
di sci plinary proceedi ngs are contenplated. The |anguage used
in sub-rr. (4) to (7) also suggests that these rules do not
aut hori se order of suspension of the delinquent nenber of
the Service merely because disciplinary proceedi ngs against
himare contenpl ated. ~Suspension under those sub-rules nmay
be ordered only either after conviction.” (deem ng provision
tinder sub-r. 4) or when crimnal proceedings are actually
in progress (sub-r. 5) or when after the penalty inposed on
him having been set aside, the disciplinary authority
decides to hold further enquiry (deem ng _provision under
sub-r. 6). Cause (b) of sub-r. (7) simlarly provides for
conti nuation of or der of suspensi on. | f any
ot her,disciplinary proceeding is comenced against t he
del i nquent nenber of the service. during the continuance of
the earlier suspension-actual or deemed. The |egis-
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| ati ve schenme underlying r. 3 is thus clearly indicative of
the intention of the rule naking authority to restrict its
operation only to those cases in._which the  Governnent
concerned is possessed of sufficient material whether after
prelimnary investigation or otherwi se and the disciplinary
proceedi ngs have in fact comenced and not nerely when they
are contenplated An order of suspension before the —actual
initiation or commencenent of disciplinary proceedings
appears to us, therefore, to be clearly outside the anbit of
Y. 3 and we find no cogent ground for straining the plain

l anguage of r. 3 ( 1) so as to extend it to cases ill which
di sciplinary proceedings are merely contenplated and not
actually initiated or commenced. It is no doubt true /that

this Court (G K. Mtter and A N Ray JJ) “has in
CGovernment of India, Mnistry of Home Affairs & Os. .
Tarak Nath Ghosh(1) expressed the view that under r. 7 (1)
of the Al India Services (D & A) Rules, 1955 (replaced in
1969 by r. 3 (1) with such we are concerned,) the Governnent
is entitled to place officer under suspension even before
definite charges are comunicated to him when prelinmnary
i nvestigation has been nade into his conduct follow ng
al l egations of corrupt or mal practice |levelled against him
In support of this view, reliance in that decision was
pl aced on S. Govinda Menon v. Union of India(2), an earlier
decision by a bench of two Judges. After referring to the
facts and the decision in S. Govinda Menon’s case (supra) it
was observed in the case of Tarak Nath Chosh’'s case (supra)
as follows :

"It was urged before us that the order of




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 15 of 40

subst ance

The Court

suspension there was different from the one
before wus. Wile there is no doubt that the
order agai nst the appellant in the above case
was far nore detailed both with regard to the
nature of the charges and to the necessity of
pl acing him under suspension

there is little difference for the purpose of
r. 7 of the Service Rules. The order in this
case dated 31st July, 1964 shows that serious
al l egations of corruption and nal practice had
been made agai nst the respondent and be was
al so report ed to have contravened the
provisions ~ of the All India Service Conduct
Rul es and enquiri es made by the Governnent of
Bi har into the allegations had reveal ed that
there was a prima facie case nade out against
him Merely because the order nentioned that
di sciplinary proceedings were cont enpl at ed
agai nst the respondent, as conpared to Rule 7
which contains phrases "the initiation of
di sciplinary proceedings’ and the ’starting
"of such proceedi ngs’ we cannot hold that the
situation in the present case had not reached
a stage which called

(1) AT.R 1971 S.(-. 823.

(2) [1967] 2 S.C. R 566.
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for an  order of ~suspension. I'n substance
di sciplinary proceedings canbe said to be
started against an officer  when conplaints
about his integrity or honesty are entertained
and followed by a prelimnary enquiry into
them culmnating inthe satisfaction of the
Government that a prima facie case has| been
made out against him for the framng of
charges. Wen the order of suspension itself
shows that Covernment was of the view that
such a prima facie case for departnenta

proceedi ngs has been made out the fact that
the order also nmentions that such proceedings
wer e contenpl ated makes no difference. Agai n
the fact that in other rules of service an
or der of suspensi on nmay be nade when
"disciplinary proceedings were contenplated

should not I|,--ad us to take the viewthat a
menber of an All India Service should he dealt
with differently. The reputation of an
officer is equally valuable no matter whether
he belongs to the All India Services or to one
of the hunble cadre. It is the exigency of

the conditions of service which requires or
calls for an order of suspension and there can
be no difference in regard to this matter as
bet ween a nmenber of an Al India Service and a
nmenber of a State Service or a Rai | way
Service. "

in Tarak Nath Ghosh’s case (supra) considered the

di cti onary meani ng of the word ’suspension’ and what is said

in art.

589, nanely,

vol . 25 of Hal sbury’s Laws of England at p
that in the absence of an express or inplied

termto the contrary the nmaster cannot punish a servant for
al l eged m sconduct by suspending himfrom enploynent and

st oppi ng

his wages for the period of suspension. But this

meani ng was consi dered to be applicable only when suspension
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is resorted to by way of punishnment. Rule 7 in that case,
on the other hand, nerely provided for suspension of a
CGover nirent servant for the purpose of di sciplinary
proceedings and could, therefore, in the opinion of the
Court, be invoked when serious allegations of m sconduct are

i mput ed. In the case of S. Govinda Menon (supra) the
argunent raised both in the H gh Court and in this Court was
that till charges are framed under r. 5(2) of Al India

Services (D & A Rules, 1955 r. 7 could not be utilised for
suspensi on because the word 'charges’ as used in r. 7(1)
must be understood to nmean definite charge or charges franed
under r. 5 (2). This contention was repelled by this Court
with the foll ow ng observations :
"I't was pointed out that definite charges were
framed on-June 6. 1963 and the CGovernnent had
no authority
712
to~ suspend the appellant before the date of
fram ng charges. ~Reference was nade to Rule 5
(2) which states :
"5 (2) The grounds on which it is proposed to
take action shall be reduced to the formof a
definite charge or charges, which shall be
comuni cated to the nmenber of the Service
charged ‘together with a statenent of the
al | egatii ons on which each charge is based and
of any other circunstances which it is
proposed to take into consideration in passing
orders on the case.”
It was argued by the appellant that the word
"charges’ which-occurs in Rule 5 (2) and Rule
7 should be given the same neaning and no
order of suspension coul'd be passed under Rule
7 before the charges are framed under Rule 5
(2) against the appellant. W do not think
there is any substance in this argument. @ Rule
5(2) prescribes that the rounds on which it
is proposed to take action shall be reduced to
the form of a definite charge or charges.
Under rule 5(3) a nenber of the Service is
required to submt a witten statenent of his
defence to the charge or charged. The fram ng
of the charge under Rule 5(2) is necessary to
enabl e the nenber of Service to nmeet the case
against him The language of rule 7 (1) is
however different and that rule provides that
the Governnent may place a nenber of the
Servi ce under suspension 'having regard to the
nat ure of the char ge/ char ges and the
circunstances in any case’ if the Governnent
is satisfied that it is necessary to place him
under suspension. In view of the difference
of languageage in Rule 5(2) and Rule 7 we are
of the opinion that the word 'charges’ in rule
"l (1) should be given a wider neaning is
denoti ng the accusations or
utations
agai nst the nenmber of the Service. We
accordi ngly reject the argunent of t he
appel  ant on this aspect of the case."
It is, however, noteworthy that in that case
this Court had alittle earlier cone to a
positive finding that disciplinary proceedi ngs
had been actually initiated against t he
appellant. This is what the Court said
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spensi on

"A. perusal of the order of the Governnent,
Ex. P-1, woul d itself i ndi cate t hat
di sciplinary proceedings had been initialed
agai nst the appellant. Exhibit P-1 reads as
follows .

" The CGover nent have recei ved severa
petitions containing serious allegations of
of ficial m sconduct

713

against Shri S. Govinda Menon, |1.A S. First
Menber, Board of Revenue, and fornmerly
Conmi ssioner, Hi ndu Religious and Charitable
Endownent s (Admi ni stration). Prelimnary

enquiries caused to be conducted into the
al | egati ons have, shown prinma facie, that the
officer is guilty of corruption, nepotism and
other irregularities of a grave nature. The
Keral a Hi gh Court had al so occasion to comrent
on the conduct “of the officer in their
judgrment in O-P. 2306/62 delivered on 12,th
February, 1963. The judgnent begins with the
observation that "this case, if it has served
little el se has served to expose a disquieting
state  of ~affairs regarding the disposal of
val uabl e forest | ands belonging to a religious
institution known as the Sree Pul apal | y
Devaswom of which | trust due notice will be
taken 'by the conpetent authority in t he
i nterests of the public adnministration and the
preservation of our forest wealth no | ess than
in the i nterests of this particul ar
institution.’

The judgnent in the above case and t he
prelimnary report of the X-Branch police have
di scl osed the followi ng grave charges of
serious irregularityand official m sconduct
on the part of the accused officer

The detailed enquiry into the charges by the
X-Branch is in progress. The evidence in the
case has to be collected froma | arge nunber
of officers who are subordinate to the accused
officer in his capacity as First Menber of the
Board of Revenue. 1In the interest of the
proper conduct of the enquiry it is necessary
that the officer should not- be allowed to
continue in that post. Having regard to the
nature of the charges against the officer and
the circunmstances the proper course would be
to place him under suspension. Shri S.
Govi nda Menon, |I.A'S. First Menber. Board of

Revenue, is therefore placed under

under Rule 7 of the Al India Service
(Discipline and Appeal) Rules. 1955 till ~the
di sciplinary proceedings initiated against him
are conpl eted.’

A perusal of this docunent shows that the
CGovernment had accepted the proceedi ngs taken

in the matter wup till that date and had
decided to go forward with the disciplinary
pr oceedi ngs. In our opinion, there is no
for mal or der necessary to initiate

di sciplinary proceedings under Rule 4 (1) of
t he Rules and the order of t he State
CGover nment under Ex. P-1 nust be deened to be

Su
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an order under Rule 4(1) of the Rul es
initiating disciplinary proceedings."
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In S. Govinda Menon’s case (supra), therefore, the order of
suspension was held also to be the order initiating the
di sci plinary proceedings No question was raised in that case
about the legality of the conposite order both initiating
di sci plinary proceedi ngs and suspendi ng Govi nda Menon. But
be that as it may, we find ourselves with all respect unable
to agree wth the viewtaken in Tarak Nath Ghosh’s case
(supra).
There is no gainsaying that there is no i nherent power of
suspensi on postul ated by the Fundanmental Rules or any ot her
rule governing the appellant’s conditions of servi ce.
Except for r. 3 of the A 1.S. (D & A Rules, 1969 no other
rule nor any inherent power authorising the inpugned order
of suspension was relied upon in this Court inits support.
Therefore, if r. 3, whichis the only rule on which the
appel | ant’'s suspension pendi ng di sciplinary proceedings can
be founded, does not postul ate an order of suspension before
t he initiation of disciplinary —proceedings and t he
CGovernment initiating such proceedi ngs can only place under
suspension the nenber of the Service against who such
proceedings are started, then, the inpugned order of
suspension which /in clearest words nerely states that
di sciplinary pr oceedi ngs agai nst the appel | ant are
cont enpl at ed, wi t hout suggesting actual “initiation or
starting of disciplinary proceedings, nust be held to be
outside this rule. The inpugned order of suspension, it may
be pointed out, is not |like an order of suspension which
wi t hout adversely affecting the rights and privileges of the
suspended CGovernnent servant nerely, prohibits or ‘restrains
hi m from di scharging his official duties or obligations. An
order of that nature may perhaps be within the ' genera
i nherent competence of an appointing authority when | dealing
with the Government servant. The inpugned order made under
r. 3 of AIl.S. (D&A Rules, (1959 on the other hand
seriously affects sone of the appellant’s rights and
privileges vesting in himunder his conditions of service.
To nmention some of the disabilities resulting from his
suspension, he is ,not entitled to get his full salary
during suspension, but is only to be paid subsistence
al l owance and in certain circunstances sone other allowances

in. order to be entitled to the subsistence all owance he
is prohibited from engaging in any other enpl oynent .

busi ness, profession or vocation (vide r. 4) : t he
appellant is not permtted to retire during the period of
suspensi on : indeed, the inpugned order specifically

prohibits the appellant even fromleaving New Del hi during
the period of suspension, w thout obtaining the previous
perm ssion of the Central Governnent. The fact that ' these
prej udi ci al consequences automatically flow from the
i mpugned order Linder the rules also ends support to our
view that the clear and explicit |anguage of r. 3 must —not
be so strained to the appellant’s prejudice as to authorise
an order of suspension on the nere ground that disciplinary
pr oceedi ngs
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agai nst himare contenmplated. The precise words of r. 3 are
unambi guous and rmust be construed in their ordinary sense.
The draftsman nust be presuned to have used the clearest
| anguage to express the legislative intention. The neaning
bei ng plain, courts cannot scan its w sdom or policy.

In Tarak Nath CGhosh’s case (supra) this Court’s attention
was also drawn tor. 12 of the Central Cvil Services
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(Cassification, Control and Appeal) Rules, 1957 nade by the
President under the Proviso to Art. 309 of the Constitution
which in express terms provided for suspension of the
Gover nnent servant noncertified Anen, inter alia, "a
di sciplinary proceeding, against himis contenplated or is
pending." This Court did not consider that rule +to be of
much assistance in construing r. 7 of the A I.S. (D & A
Rul es, 1955 which rules were held to constitute a conplete
code. In our viewthe difference in the | anguage wused in
the relevant rules dealing with suspension in the two sets
of rules, nanely, CCS (CC &A) and AT.S. (D & A
Rules may not be considered to be wholly irrelevant and
unhel pful for discovering the intention of the draftsman in
adopting different phraseology while dealing with the sane
subj ect of suspension of CGovernnent servants of different
categories, Rule 12(1) (a) and (b) of CC S (C. C & A
Rules, 1957 is now replaced by r. 10(1) (a) and (b) of
CCS (€ C&A Rules, 1965 w thout any change in the:
| anguage. ~ Rule 12(1) (a) and (b) reads :
"12. Suspension. (1) The Appointing Authority
or any authority to which it is subordinate or
any other authority enpowered by the President
in that behalf nay Face a CGovernment servant
under ‘suspensi on-
(a) where a disciplinary proceeding against
himis contenplated or is pending, or
(b) where a case against himin respect of
any crimnal offence is under investigation or
trial.
Just as the phraseol ogy of r. 12 dealing with suspension in
cCCs (cC C & A) Rules, 1957 has been retained in the
corresponding rule of’ 1965, the phraseology of r. 7 (1 )
(a) and (b) dealing with suspension during disciplinary
proceedings in A1.S. (D & A Rules. 1955 has similarly been
retained in the corresponding r. 3 (1) (a) and (b) of
1969. This retention of different phraseology in both these
sets of rules does not appear to us to be whol |'y
unintentional on the other hand it suggests consistency of
purpose and continuity of regulation, tending to reflect the
different legislative intentions on the question of scope
and effect of the rules dealing with suspension in the two
sets of rules. Courts may legitimately presunme that the
draftsman framng r. 3 (1) (a) and (b) of the 1969 rules
whi ch concern us, was aware of the existence
716
of different phraseology used in the rules dealing wth
Suspension in CCS (C. C & A) Rules, 1957 ~and 1965.
Simlarly the draftsman framing the CC S. (CC & A Rules
can legitimately be fixed with the know edge of the
different |anguage used in the relevant rule contained in
Al.S. (D & A Rules, 1955. |If with this knowedge the
draftsman stuck to the different phraseology ill | these
respective rules, then, can the Court not fairly assume that
,the actual words used in the different sets of rules were
purposely selected with the object of expressing t he
legislative intention ill the clearest and npst precise
manner ? But independently of this consideration we think
that the plain language of r. 3 (1) (a) and (b) which
concerns us does not authorise suspension when disciplinary
proceedi ngs have not been initiated but are only contenp-
| at ed. Incidentally, it may be pointed out that the Patna
Hi gh Court, when dealing with Tarak Nath Ghosh’s case(1)
al so noticed r. 1706(1) (a) and (b) dealing with suspension
of railway servants. A Quide to Discipline and Appea
Rul es) which is in identical terms as r. 12 (1) (a) and (b)
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of the C CS (("-.C. & A Rules. 1957. Needless to add
that we are also aware of another statutory rule rr. 401
(a) and (b) | of Railway Protection Force Rules, 1959 nmade
by the Central GCovernnent wunder s. 21 of the Railway
Protection Force Act, 1957 (23 of 1957) which provides for
suspension of a nenber of the Force "(a) where an in-
vestigation into charges against him is contenplated or
pending (b) where a case against himin respect of any
crimnal offence is wunder investigation or trial." The
exi stence of such rules serves to further fortify our
opi nion al ready expressed on the plain | anguage used inr. 3
(1) (a) and (b) which is by no nmeans obscure or anbi guous.
The different phraseology, in our view, designedly used to
express different |legislative intention

We have already said that on the viewthat we take it is un-
necessary to consider the other points raised on behalf of
the appellant. We may only add that the contention of the
| earned” Attorney CGeneral that the appellant should be held
to be estoppel fromurging that the date of his retirenment
could not be postponed beyond Novenber 25, 1970 as he had
expressly agreed to the extension of that date wupto March
25, 1971 al so need not be considered by us.

In the final result this appeal nust succeed and allow ng_
the sanme we-allow the wit petition and quash the suspension
order In the circunstances of this case there would be no
order as to costs.

Ray, J. This appeal is by certificate from the judgnent
dated 6 May, 1971 of 'the H gh Court of Del hi dismissing the
appel l ant’ s appl i cati on under Article 226 of t he
Consti tution.

(1) I.L.R (1966) 45 Patna 749 at 755.
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The appel l ant asked for a wit, order, direction in the
nature of the mandanus quashing the order of suspension
dat ed 23 March 1971 and a declaration that the appellant
retired fromservice on 25 March. 1971 and further decl aring
the appellant as imune against any action by the
Gover nnent and for further wits, orders, directions
directing the respondent not to act in any nanner under or
in furtherance of the order of suspension dated 23 March

1971 and for a further declaration that Fundanental Rule
56(ff) is void and ultra vires.

The appellant joined the Indian Cvil Service on 24
Noverber, 1935. |In 1960 the appellant because the ~Managi ng
Director of Indian Refineries Ltd. In the nonth of October

1963 the appellant was the Chairnman and Managing Director of
the Indian Refineries Ltd. In the nmonth of January, 1965
the appell ant becane Secretary in the Mnistry of Petrol eum
and Chemicals. On 22 February, 1969 the appellant ~becane
Secretary, Mnistry of Wrks, Housing and Urban Devel oprent.
The appellant after joining the Indian Cvil Service arrived
in India on 25 Novenber-, 1935 and was to conplete 35  years
of service on 24 Novenber, 1970. The conpletion of 35 years
of service was under the rules the date of retirement  of
menbers of Indian Gvil Service. On 23 Novenber, 1970 the
Central Governnent nade an order extending the service of
the appellant up to 25 March, 1971. On 23 March, 1971 there
was an order of the Central Government suspending the
appel lant. This order was challenged in the application in
the Hi gh Court.

The facts preceding the order of suspension are as follows.
In the nonth of August, 18 an enquiry into certain natters
connected with the laying down of the Hal di a- Bar aun

pi peline through the coal fields of Wst Bengal was
entrusted to Shri N. S. Rao, Central Vigilance Conm ssioner
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The appellant on 20 August. 1968 wrote to Shri Rao that
though the latter would 'lay down his office on 23 August,
19,68 he had offered to continue and conplete the report of
the enquiry in an honorary capacity and that the Governnent
accepted the order of Shri Rao with thanks. The letter was
sent by the appellant after obtaining the prior approval of
the Mnister of Petroleum On 21 August, 1968 Shri N S
Rao wote a letter to the appellant that he would conplete
the work in his individual capacity even after he had laid
down his office as Central Vigilance Commissioner if the
CGovernment wanted him to do so. Shri  Rao. therefore
suggested that it would be better for

15-L643Supd /12

718

the Governnent to say that he agreed to the Governnent
request to conplete the work. : On 23 August, 1968 the,
appellant wote to Shri-Rao confirmng, that the appellant
was in agreement-with the position as explained by Shri Rao.
It may be stated here that with the exception of the first
letter theentire correspondence between the appellant and
Shri  Rao did not bear any stanp - of approval of, the
M ni ster. On 16 April, 1970 Shri N. S. Rao nade a report
and he did not give any finding adverse to the appellant.
Meanwhil e the Parlianmentary Commttee on Public takings had
exam ned the Pipeline Division of the Indian O 1 Corporation
and submitted its report to Parlianment on 30 April, 1970.
The Conmittee found first that the appellant who was at the
material time the Managing Director of the Indian Refineries
Ltd, showed nore concern for the contractor Bechtel’s
i nterest than for the Hal di-a- Bar auni - Kanpur pi peline

pr oj ect. Bechtel Corporation was an American firm of
Consul tants who were supervising the project- The second
finding was that the appellant was acting on his own, in his
dealing with the construction contractors as well 'as the

Anerican consultants supervising the project in vita
matters concerning the capacity of the pipelines, thus by-
passing the authority of the Board of Directors and
CGovernment. The third finding was that in several instances
t he appel l ant had exceeded his authority available to him
Consequent on the report of the Parliamentary Conmmittee on
Public Undertakings the Government of India decided to set
up a one-man conmm ssion under the Conmission of |Inquiry
Act., 1952 headed by Shri J. N Takru, a retired Judge of
the Allahabad High Court. The terns of reference were set
out in the resolution dated 22 August, 1970 setting up the
conmi ssi on. Broadly stated, terns of reference -included
whet her any paynment to Bechtel was nade in excess of the
amount sanctioned by the CGovernment; whether the induction
of Bechtel into the project was nal afide: whether Bechte
was shown undue favour, whether the appellant acted on his
own by-pasing, the Board of Directors in his dealings wth
Snam and Bechtel in vital matters ’concerning the capacity
of the Hal di a- Barauni - Kanpur pipeline; whether the Genera’
Manager and the Managing Director of the Indian Refineries
Ltd. wore perfunctory and casual in dealing wth an
i mportant conmunication dated 26 Septenber, 1963 from
Bechtels to’ Indian Refineries Ltd. mentioning the design
capacity of Haldi a-Baruani pipeline; and also to determne

whether there was loss to the public interest-, whether
there was any carel essness and negligence in discharge of
responsibilities by Governnent and the officials. The

resolution of the Governnent appointing the Conmission
stated that the Conmi ssion was to subnit its report within a
period of six nonthly.
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in the nonth of Cctober. 1970 the Governnent of India in the
Mnistry of Petroleumand Chenmicals referred. the. matter
to the Takru Conmission for; advice on (1) Wwether and if so
what , prima facie.charges might be made against t he
appel l ant in connection with the report of the Parlianentary
Conmittee on Public Undertakings; and (2), whether any ot her
of ficer appeared to be involved in any of the charges which
mght be, found as prima facie established. prior to the
conmuni cation by the Governnment of India on 17 Cctober,
1970 to Shri J. N Takru the', Governnent had on 26
Sept ember 1970, given a copy of the charge-sheet conprising
charges drawn against the appellant by the Mnistry of
Petrol eum and Chemi cals. = On 7 Novenber, 1970 the CGovernnent
of India intimted to Shri Takru that his task was not
[imted to an exam nation of ‘the charges handed over to him
by the Governnment on 26 September, 1970 but he was also to
suggest to Covernment whether, as a result of t he
exam nation of ~the report any other charge or charges
appeared to be prima facie made out for departnental action
agai nst. "the appellant. The original tine fixed for
tendering the report was the mddle of the nonth of
February, 1971 but subsequently the time was advanced to the
m ddl e of the nonth of January, . 1971

Thereafter the Takru Conm ssion enbarked upon an enquiry
into the charges against the appellant.; The. charges were
sent to ,the appellant on 16 Novenber, 1970 and be was given
time till :30 Novenber, 1970 to subm t his - defence. The
time was extended .till 7 Decenber 1970. The appel | ant
submtted a witten statenent in defence to those charges.
By a letter dated 7 Decenber. 1970 the appellant submtted a
detailed explanation and replies to’ the Menorandum of
charges served, on. himby the Takru~ Corn~ mni ssion. By
another letter datedl19/21 Decenber, 1970° the appellant
gave, his supplenentary replies to soneof the allegations
and again on 5 January. 1971 submtted to Shri Takru anot her
representation. The appellant was heard in person on 4
January, 1971.

On 13 January, 1971 Shri Takru submitted an interim report
to the Governnent recording his findings on the question as
to whether there was any prima facie case against the
appel lant ,For a departnental enquiry-into 14 charges
franed against im In the report Shri Takru-came to  the
conclusion that barring Part (d) of Charge IlIl and ~Charge
X1, all the renaining charges agai nst the appellant were
prima facie established.

On 23 March, 1971 the Government, of India passed an order
of suspension. The order is set out hereunder
VWereas disciplinary proceedi ngs agai nst . Shri
P. R Nayak, ICS are contenpl at ed-
720
AND WHEREAS the President, after carefully
considering the avail able materi al
d having
regard to the nature of the charges against
him and the circunstances of the case, is_ s
that it is necessary and desirable to place
the said Shri P. R Nayak under suspension
NOW THEREFORE, the President in exercise of
the powers conferred by clause (a) of sub-rule
(1) of’ rule 3 of the Al India services
(Discipline and Appeal) Rules, 1969 and al
other powers enabling him in that behalf
hereby place the said Shri P. R Nayak under
suspension with inmedi ate effect until further
orders;

an
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It is further ordered that during the period

that this Order shall remain in force, the

said Shri P. R Nayak shall be paid such

subsi stence allowance as is admi ssible under

the rules and his headquarters shall be New

Del hi which he shall not |eave wi t hout

obtaining the previous permssion of the

Central Governnent.

By order and in the name of the President

Sd/- B. B. La

Secretary to the Governnent of India"
The appellant filed an application under Article 226 of the
Constitution in the Del hii H gh Court on 24 March, 1971. The
appel l ant filed an anended petition on 30 March, 1971. The
appel | ant prayed for a wit quashing the order of suspension
and a declaration that the appellant retired fromservice on
25 March, 1971 and-a further declaration that the appellant
is inmmne thereafter against any action taken by the
Government as there is no authority therefore wunder the
applicabl'e “rules. The further reliefs that the appellant
prayed for were to give'the appellant full benefits of
retirement from service avail-able under the covenants and
the Rul es as guaranteed by Article 314. The appellant also
prayed for a declaration that Fundamental Rule 56(ff) is
void and ultra vires the Constitution.
In the petition the appellant made these all egations. The
appellant is an officer of the Indian Civil Service and is
"at present working as Secretary to the CGovernnent of India,
M nistry of Wr ks Housi ng and Ur ban Devel opnent ' .
Accordi ng to Fundanmental Rule 56(ff) the date of " compul sory
retirement of the appellant fromthe Indian GCvil Service
was 24 Novenber, 1970°. The appellant agreed to accept an
ext ensi on of service by four nonths from 25 Novenber, 1970.
According to the order dated 23 Novenber, 1970 the appel | ant
istoretire from service on 25 March, 1971. The appel |l ant
offered to the Governnment of India to continue him in
service for a further period till after the receipt of the
report of the Comm ssion of Inquiry set up by the Governnent
of ’
721
India. The offer of the appellant was not accepted. On the
contrary, the order of suspension dated 23 March,. 1971  was
served on the appel |l ant
On these allegations the appellant raised these contentions
in the petition. First, the Governnent acted under
Fundanental Rule 56(ff) and there was no order of suspension
in existence or, the date of compul sory retirenment of the
appel | ant . A menber of the Indian Cvil Service cannot be
proceeded against in any disciplinary proceeding after’ the
date of his conmpul sory retirenment fromservice. Second, the
order of suspension passed after the expiry of the date of
conpul sory retirement cannot prevent the appellant. from
retiring on 25 March, 1971. The order of suspension is
repugnant to law, Third no disciplinary proceedings nanely,
inquiry had been initiated against the appellant. The order
of suspension from service can be passed only in terns of
Rule 3 of the Al India Services (Discipline and Appeal)
Rul es, 1969. The provisions of Rule 3(1) (a) contenplate
suspensi on of an officer agai nst whom Governnent initiates
any disciplinary proceedings. The order of suspension
nerely stated that proceedings are contenpl ated. Therefore,
the order is bad. Fourth, Fundamental Rule 56(ff) is
discrimnatory in character and violative of Article 14 of
the Constitution.
The Hi gh Court held that an officer of the Indian G vi
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Services could wth the sanction of the President the
allowed to continue to retain the post he was holding at the
date of conpul sory retirement for the maxi mumperiod of 5
years. As to the order of suspension the High Court relying

on the decisions of this Court which will be dealt wth
hereafter held that an order of suspension could be passed
even before definite charges were comunicated. The

appel lant’s contention that Fundanental Rule 56(ff) which
permtted an officer under suspension fromretiring violated
Article 14 was not accepted by the H gh Court.

The appellant in this Court repeated the submi ssi ons
advanced in the H gh Court and raised additional contentions
whi ch were neither founded in the petition nor argued in the
High Court. These additional contentions were first, that
the date of compul sory retirenent of the appellant was fixed
under Fundarmental Rule 56(f) and therefore there could not
be an extension of service beyond the date of conpulsory
retirement. Second, -assum ng there was an extension there
was in fact no order of extension of service for 5 years in
accordance ~with, the provisions of Fundanental Rule 56(f).
Third, the Governnent placed the appellant under suspension
by an order dated 23. March, 1971,. The order of suspension
is bad inasmuch as there was no order under Fundanental Rule
5 6 (ff) retaining the appellant in s while making the
order of suspension

722

These new contentions do not appear in-the pleadings. Those
contentions were not raised in the H gh Court. Odinarily,
this Court does not allow a party to canvass ~ points which
are not mentioned in the pleadings or in thejudgnent. The
reasons behind this practice are two-fold. , First, the

opposite party is deprived of neeting such a case . in the
pl eadi ngs. Secondly, this Court is deprived of the benefit

of a considered judgnent of the High Court. |In view of, the
fact t hat the appellant was allowed to make, hi s
subm ssions.these will have to be considered.

Broadly stated, four questions( fall for consideration.
First, can there be an extension of service of an officer of
"t he. Indian Civil Service beyond the date of = conpul sory

retirement ? Second, if there is an extension of ~service
does such an extension of service under Fundanmental Rule
56(f) have to 'be for a period of five years. Third, could

there be an order of suspension in the facts and
circunstances of the case under Rule 3 of the Al India
Servi ces (Di scipline and Appeal) Rul es, 1969 When
di sci plinary proceedi ngs had not been initiated and did not
conmence. Fourth, is any order of retention .in service
necessary wthin the nmeaning of Fundanmental Rule 56(ff) at
the time of passing of the order of suspension ?

The appellant’s contention on the first question as to
whet her there could be an extension of service beyond the
date of compul sory retirement were the. First the date of
conpul sory retirenent is a fixed and irrevocabl e date which
cannot be changed. The compul sory retirement of the
appel l ant was fixed under Fundanental Rule 56(f) to be 35
years fromthe date of his arrival in India. He arrived in
India on 25 Novenber, 1935. Therefore, there could not be
an ext ensi on of service beyond the dat e of
conpul sory retirement under Fundanent al Rul e56(f).
Secondly, assuming there could be an order of extension
under the proviso to Fundanental Rule 56(f) there was in
fact no order wunder the proviso. It was said t hat
Fundanental Rule 56(f) consists of two separate parts. The
first part speaks of the date of compul sory retirenent. The
proviso which is the second and i ndependent part speaks of
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ext ensi on of service sanctioning retention of post for five
years
The order dated 23 Novenber, 1970 was as
foll ows
"The President is pleased to order under the
proviso to F.R 56(f) that the services of
Shri P. R Nayak, a nenber of the Indian Cvi
Service, who conpleted 35 years of service on
the 25th Novenber, 1970 shall be extended upto
the 25th March, 1971
In order to appreciate the appellant’s. contentions
it is necessary to refer to Fundanental Rule 56(f).
Fundanental Rule 56 (f ) in the present formcanme into force
with effect from21 July,
723
1965. The previous correspondi ng Rul e was Fundanmental Rule
56(c) which came-into force on 1 January, 1922, Prior to
1922 Article 565 of the CGvil Service Regulations was the
rel evant regulation. Article 565 (a) stated that "after 3 5
years’ service -counting fromthe date of his arrival, in
India, an officer shall not, except for special reasons, and
with the sanction of the Secretary of State retain his
of fice or be appointed to any new office; provided that, if
such an officer has held his office for less than Iive
years, he nmay, for special reasons, with the sanctioned of
the Governnent of India, be pernmitted to retain his office
until he has held it for five years. ‘Article 565 of the
Cvil Service Regulations was repeal ed by Fundanmental Rules
on 1 January, 1922. Fundanental Rules 56(c) (i) which came
in place of Article 565 was this
"“A nmenber of the Indian Cvil Service, who is
not a judge of a Chief Court, must retire
after 35 years’ service counted fromthe date
of his arrival in India provided that, if he
has held his post for |ess than five years, he
may, with the sanction of the CGovernor Genera
in Council be permitted to retain it until he
has held it for that period".
The present Fundanental Rule 56(f) was introduced in 1965 in
pl ace of the previous Fundamental —Rule 56 (c) (i),
Fundanental Rule 56(f) is as follows
"(f). A menber of the Indian G vil Service
shall retire after thirty-five years’ service
counted fromthe date of his arrival in India;
provided that if he has at the end of thirty-
five years’ held his post for less than five
years, he may, wth the sanction of the
President, be permtted to retain his  post
until he has held it for five years"
The contention on behalf of the appellant that a nmenber of
the Indian Civil Service on conpletion of 35 years'  service
from the date of his arrival in India retires conpulsorily
and there cannot be any extension of service is opposed to
the | anguage of Fundanental Rule 56(f) itself and is utterly
inconsistent wth the practice and procedure of exigencies
of service on which Fundanental Rule 56(f) is based.
Historically Civil Service Regulation 565 (a), Fundanenta
Rule 56 (c) (i) and the present Fundamental Rule 5 6 (f )

all indicate that a menber of the Indian Civil Service my
have an extension of service beyond the date of conpul sory
retirement. Under, Fundanental Rule 56(f) a nenber of the

Indian Cvil Service may with the sanction of the President
be, permitted to retain his post.
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Sanction of retention of post at the end of thirty-five
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years which is nmentioned in Fundanental Rule 56(f) contains
intrinsic authority for extension of service. The extension
of service at the end of thirty-five years’ service is
i nherent in Fundamental Rule 56(f). The appellant could not
show any rule or authority other than Fundanental Rule 56(f)
for extension of service after thirty-five years’ service.
The order of the appellant’s "tension of service is not a
case of new enploynment after retirenent. Nor is it a case
of fresh contract of service. Any valid contract of
enpl oyment after the date of conpul sory retirenent is to be
in conpliance with Article 299 of the Constitution. That is
neither the case nor the rule. It is a sinple case of
ext ensi on of service under Fundarmental Rule 56(f). There is
no authority for saying that at the end of 35 years’ service
conpul sory retirenent has happened and is conplete and there
can be no extension of service. It is inconprehensible as
to how can be permittedto retain the post one was hol ding
at the end of 35 years’ service if one has already retired
"compul sorily’ at the end of 35 years’ service.

It was said on half of the,appellant That Fundanental Rule 5
6 (f ) consists of two separate and independent parts wth
the result that under the first part menber of the |Indian
Cvil Service retired after 35 years of service and the
provi so according ' he  appellant was the second and
i ndependent part /which it with sanction of the President
permtting the officer to retain his post for five years.
The proviso cannot be truncated as~ a separate part of
Fundanental Rule 56(f). The proviso and the preceding part
hang together. Fundanental Rule, 56(f) is to be read inits
entirety as an integrated whole. ~ The proviso to Fundanenta
Rul e 56(f) speaks of end of thirty-five years. Thirty-five
years’ service is the subject natter of the entire
Fundamental Rule 56(f).

Fundanental Rule 56(f) means this.”. The Governnent has the
right to retire a nenber of the Indian Gvil Service at the
end of 35 years’ service. A menber of the Indian Cvi
Service has also the right to retire after- 35 years

service. 'The Government however has the right to'retain an
of ficer after 35 years’ service. The date of retirement is
then extended. There is in fact —no retirenent ~of the
officer from service. He still remains a nenber of the

Indian Civil Service. The appellant’s contention that the
date of retirenent is irrevocably fixed is reading new

content to Fundanental Rule 56(f). It is correct that the
date of retirenent is 35 years fromthe date of arrival in
India of a menber of the Indian G vil —Service. The
CGovernment in certain cases may permt an officer to retain
his post beyond that date. |In those cases in spite of the
stated date of retirenent it does not
725

take place. It was said on behalf of the appellant that
t here. is no provision for postponing the date of
retirement. VWhat is postponed is retirement and not the
dat e. That is because after the date of retirement _an

officer is permtted to retain his post. The tw parts  of
Fundanental Rule 56(f) nanely the first part and the proviso
draw sustenance from each other. The two are indissolubly
connect ed. If the two are separated as i ndependent
provisions their meaning is lost and their applicability
becomnes i npossi bl e.

It was said on behalf of the appellant that the service of
an officer after the date of retirenent is not on a par with
service before that date. This was illustrated first with
reference to entitlenent to | eave under Fundamental Rule 86
not being the same, secondly, |apse of |eave on the date of
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retirement, and, thirdly, that an officer after the date of
retirement could not have ,any pronotion and therefore it
woul d not be a continuous enpl oynent because the conditions
of’ service would not be the sane. There cannot be any
guestion of pronotion of an officer who is retained in a
post after 35 years’ service. Nor can it be said that |apse
of leave or entitlenent to leave will rob the officer of an
extension of service. The extension of service or sanction
permtting an officer to retain his post at the end of 35

years is a special feature in the rule. It is not that an
officer at that stage wll have to look forward to
pronoti on. As for |eave whatever the leave rules wll
permt he will, be entitled to. Fundanmental Rule 86 speaks

of leave in relation to the period before the date of
retirement and the period of being retained in service after
the date of retirement.

It cannot be said that the extension of service of the
appel | ant was a new appoi ntment or a special contract apart
from Fundanental Rule 56(f).” The appellant renmained a
nmenber of “the service. That is the allegation of the
appel lant-in the petition. The —appellant enjoyed the
benefits of service. The ~appellant hinmself asked for
"extension. The CGovernnent-is right in the contention that
the appellant is estopped fromchallenging the extension
On behal f of the appellant it was said that the appellant’s
agreenment to extensiion would not stop himfrom questioning
the order because the Governnent did not indicate in what
regard it acted to'its disadvantage and further that the
Governnment could not have suspended the appellant in the
nmonth of Novenber, 1970 because the Governnent had no
evidence at that tinme.  The appellant agreed to and took
advant age of the extension. The Governnent acted upon that.
The affidavit evidence on behal f of the Governnent is that
the appellant wote a letter on 3 Novenber, 1970 to the then

Cabi net Secretary stating that the appellant was willing to
accept an extension of service for
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about four nonths from 25 Novenber, 1970. The Governnent
decided to grant such an extension. The order of the,
Governnment dated 23 Novenber, 1970. is alleged in.the
affidavit to be made pursuant to the letter dated 3
Novemnber, 1970. The appellant cannot —be all owed to
approbat e and reprobate.

The extensi on was asked for 'by the appellant to facilitate
the enquiry by Shri Takru. The appellant- in his letter
stated there were allegations against him in respect of
which he had not an opportunity of having a “say. The
appel I ant wanted an opportunity to explain his point of view
and wanted an extension to facilitate such. cause. The
appel | ant having invited the Governnent to grant an
extension cannot be, permitted to turn around and say that
the extension is bad. The appellant has furthernmore not
guestioned the extension in the petition. On the contrary,
the appellant has proceeded on the basis of extension and
asked for a declaration that the appellant retires from
service on 25 March, 1971. The Attorney General nmade it
quite clear that the estoppel which the Governnent wanted to
raise against the appellant was only wth regard to
Fundanental Rules 56(f) and 56(ff). The westoppel rightly
rai sed agai nst the appellant in regard to Fundanental Rules
56(f) and 56(ff) is that the order of suspension was passed
at a tinme when the appellant was in service as a result of
being pernitted by the President to be retained in service
for a period of four nonths pursuant to the appellant’s
agreenent to an extension.
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The contention on behalf of the appellant is that under
Fundanental Rule 56(ff) an officer who is under suspension
on a charge of nisconduct shall not be required or pernitted
to retire on a reaching the date of conpulsory retirenent
and inasmuch as the date of retirement of the appellant
expired on 25 Novenber, 1970 the order of suspension dated
23 March, 1971 could not be passed under Fundanmental Rule
56(ff). Fundanental Rule 56(ff) is as follows
"Not wi t hst andi ng anyt hi ng contai ned in cl auses
(a), (d) and (f ) where an officer who is a
menber of the Indian Adm nistrative Service or
the Indian Police Service and who before
becoming such nmenber was a nenber of the
Indian Cvil Service or the Indian Police, is
under suspension an a charge of mi sconduct, he
shall ~not be required or permtted to retire
on reaching the date of conpul sory retirenent,
but shall be .retained in service wuntil the
inquiry into the charge is concluded and a
final order is passed thereon by the conpetent
aut hority".
The subnmission on behalf of the appellant,s is t hat
Fundamental Rule 56(ff) can only be applicable before the
dat e of conpul sory
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retirement. The words 'date of conpulsory. retirenent’
occurring in Fundamental Rule 56(ff) are not used in any of
the sub-rules, in 'Fundanental Rule 56. The date of

conpul sory. retirenent relatesto the end of 35 years of
service fromthe date of arrival in India of an officer of
the Indian Cvil Service as nentioned in Fundanental Rule

56(f). It is only because in Fundanental Rule 56(f) it 1is
said that a nenber of the Indian GC'vil ~Service:  shal

retire after 35 years of service counted fromthe date of
his, arrival in India that the wrds 'date of conpulsory

retirement’ are used in Fundamental Rule 56(ff).

The question which therefore arises is whether the. 'case of
a nmenber of the Indian Civil Service being permtted wth
the sanction of the President to retain the post after 35
years of service can be brought. wthin the scope of
Fundanental Rule 56(ff). When there is an extension of
service as a result of the sanction. by the President under
Fundanental Rule 56(f) there is no retirenent. The, service
is continuous with such adjustrments as to | eave or _pronotion
or posting as are Permi ssible or possible. ~To accede to the
contention on behalf of the appellant is to hold that a
menber of the Indian Civil Service cannot be placed under
suspensi on daring the period of extension of service. The
fall acy of the appellant’s contention |lies in not
.appreciating that the suspension is not under Fundanenta
Rule 56(ff). Fundanmental Rule 56(ff) is the consequence of
an order of suspension. It will be illogical to hold that a
menber of the Indian Cvil Service will not be permitted to
retire because the order of suspension is before the date of
conpul sory retirement whereas a nenber of the Indian GCivi
Service who is on extension of service can be permitted to
retire even when an order of suspension has been passed.
This is on the assunption that the order of suspension is
otherwi se valid. The authority and power of the Governnent
to suspend the appellant in the present case will be dealt
with herei nafter. The date of conpulsory retirenent
nentioned its Fundanental Rule '56(ff) is to received
meani ng in harnmony with the various sub-rules of Fundamenta
Rul e 56. On a reading of the entire rule it is apparent
that when the date of compulsory retirenent is allowed to
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pass bay an extension of service the words ’'reaching the
date of compulsory retirenment’ in Fundanmental Rule 56(ff)
will apply to the postpone date of retirement because the
actual date of retirement is shifted. A nmenber of the
Indian Cvil Service 'receiving an extension has: not in
fact retired in as, nmuch as the Rules indicate that a nmemnber
of the Indian Cvil' Service has to resign and apply for
annuity at retirenent. A nmenber of the Indian Cvil Service
does not cease to be a nenber of the service during the
peri od of extension of service. Therefore, Fundanental Rule
56(ff) wll apply to a menber of the, Indian Gvil Service
during the period of extension of his service.
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The <contention of the Government 1is correct that the
appellant is estopped fromgquestioning the extension of
service asked for by himand sanctioned by the President.
It, therefore, follows that if-the order of suspension is
validly passed during the period of extension in service
Fundanental Rule 56(ff) will apply. As to whether an order
of retention of the appellant in service is required under
Fundanental Rul'e 56(ff) during the period of suspension wll
be dealt with later on

The second question i's if there is an extension of service
under Fundanmental Rule 56(f) what will be the period for
such extension. Fundanental Rule 56(f) states in the
proviso that if a nenber of the Indian Civil Service has- at
the end of thirty-five years’ held his post for |ess than
five years, he may, with the sanction of the President, be
permtted to retain his post until he has held it for five

years. The appel | ant becane Secretary in the Mnistry of.
Petrol eum and Chemi cals in the nonth of January, 1965. On
22 February, 1969 the appellant becanme Secretary, Mnistry
of Works, Housing and Urban Devel opnent. Therefore the

contention of the appellant was that his "tension 'should
have been for a period of five years upto 21 February, 1974
to enable him’'to. retain that post’. Wth regard to the
order passed on 23 Novenber, 1970 whereby the services of
the appell ant were ,extended upto 25 March, 1971 it was said
first that the order did not state as to what post the
appel l ant held and secondly the order did .not say that-he
was permtted to retain the post until he had held it for
five years. It was thus contended that the order was bad.

Fundanental Rule 56(f) which speaks of retention of post
with the sanction of the President is not a matter of right.
As far as a menmber of the Indian CGvil Service is concerned
it is a matter of discretion with the Government as to who
will be allowed to retain his post and for what period. The
i manent idea in Fundanental Rule 56(f) is that in cases
where a nenber of the Indian Cvil Service at the end of 35
years’ service has held his post for less than five /'years

the Governnent nmay permit himto retain his post “until he
has held it for five years. The word ’'post’ neans in affect
of fice. Fundanental Rule 56(c) (i) which corresponded to

Fundanental Rule 56(f) used the expression ’'post’ “and
Article 565 of the Civil Service Regulations which was in
existence prior to the coming into force of Fundanenta
Rules in 1922 spoke of 'office’. Fundamental Rule 56(f)
does not refer to a tenure post. There are no cadres in the
Centre. Each State has cadre posts and for each State there
are senior posts wunder the Central Governnent. The
appellant did not hold a tenure post. The services of the
lant were extended for four nonths with the result

that he was permitted to retain the post he was hol di ng.
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In view of the fact that the appellant was permitted by the

appel
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President to retain his PMthe only questionis as to the

peri od for which he could be asked to retain his post. The
Attorney General gave instances where nmenbers of the |ndian
Cvil Service who on conpletion of 3 5 years’ service were
gi ven extension. At these instances illustrate that the
period for which extension of service was granted ranged
from 1 nonth and 22 days to 13 year and six nonths. These

instances further indicate that the total period for which
these officers held the post inclusive of the period for
whi ch extension was given ranged from1l year and 11 nonths,
to 4 years 10 nonths and 27 days. Shri G S. Bajpai was
appoi nted Secretary-General of Mnistry of External Affairs,
Government of India on 27 January, 1947. He conpleted 35
years’ service on 24 Novenber, 1950. He was given an
extension for one year and six nonths and hold that post for
4 vyears 10, nmonths and 27 days. Shri Vishnu Sabay who was
appoi nted Cabinet ~ Secretary, - Governnent of India on 25
August, 1958 completed 35 years’ service on 6 Decenber,
1960. 'He was given an extension for one year 4 nonths and 1
0 days withthe result that he retained the post of Cabinet
Secretary  for~ 3 years 7 nmonths and 22 days. Shri G R
Kamath who was appoi nted Secretary, Planning Comi ssion

CGovernment of India on 22 April, 1965 conpleted 35 years’
service on 20 Novenber, 1966. He was. given an extension of
service for 7 nmonthsand Il days with the result that he
retained the post for 2 years 2 nonths and 9 days. Shri N

N. Wanchoo, who was appoi nted Secretary to the Governnent of
India, Mnistry of Industrial Developnent on 13 March, 1967
conpl eted 35 years’ service on 23 Novenber, 1969. He was
given an extension of service for 1 nmonth and 22 days wth
the result that he retained that post for 2 years 10 nonths
and 2 days. Shri B. Sivaraman who was appoi nted ' Cabi net
Secretary on 1 January, 1969 conpleted 35 years’ service on
30 Novenber., 1969. He was given an extension of | service
for 1 year with themresult that he retained the post for 1
year and It nmonths. Shri B. B. Paymaster who was appointed

Chief Secretary to the Governnent of Maharashtra on 5
Sept enber, 1967 conpl eted 35 years' service on 24 Novenber,
1970. He was given an extension of service for 6 /nonths
with the result that he retained the post for 3 years 8
nmonths and 20 days. The appellant.  who was  appointed
Secretary, Mnistry of Wrks, using and Urban Devel opnment on
22 February, 1969 conpleted 35 years’ service, -on 25
Novermber, 1970. He was given an extension of service for
four nonths with the result that-he was Pernitted to retain,
the post for 2 years 1 nonth and 4 days.

The various instances of extension of service of the
menbers, of the Indian Gvil Service on which the Governnent

relied indicate these features. First, the  order of
extension is of the sane
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pattern. A typical exanple of the order of extension of

service is to, the effect that the President is pleased to
order under the proviso to Fundanental Rule 56.(f) that

the services of a menber of the Indian CGvil Service who
conpletes 35 years’ service on shall be extended for a
peri od upto. Therefore, the order does not indicate that the
person concerned is nentioned,with reference to a particul ar
post. Secondly, these instances further-establish that the
extension of service is in no ,case for five years. On the
contrary, the total period of service inclusive of the
peri od of extension in no case exceeds five years.

Therefore, it follows that under Fundanental Rule 56(f) the exten

sion can in fact be for any period with the result
that the total period inclusive of the extension does not
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exceed five years.
Article 565(a) of the Civil Service Regul ations spoke of
office’ land thereafter Fundanmental Rule 56(c)(i) and Funda-
mental Rule 56(f) spoke of 'post’. The word 'post’ and its
previous counterpart the word 'office’ nean position in
service. the Indian Adm nistrative Service (Cadre) Rules,
1954 cadre post neans any of the posts specified under item
| of each cadre in the Schedule to the Indian Administrative
Service (Fixation of ,Cadre Strength) Regul ations, 1955. In
the 1955 Regul ations posts are nmentioned for each State. |In
the Centre there is no cadre. There are senior posts. The
menbers of the Indian Cvil Service cone and occupy senior
posts under the Governnent of India. Such officers of’ the
Indian Civil ’'Service who cone and occupy posts in the
Central Governnent nove from one Mnistry to anot her
Therefore, at the end of 35 years’ service when the services
of a nenber of the Indian Cvil Service are extended
normal |y ~he assumes or retains that post. Post here wll
therefore nean the place and '~ position in service-held by
hi m The ~words " retains high post’ nean, first that he
remains a _nenber of, the Indian- ,Gvil Service, and
secondly, he is kept. in that place position and is allowed
to remain there in service
The contention of the-appellant that " the appellant was
entitled to an extension.for five years i's against the terms
of the rule. The /extensi on can before any tine but it
should not in any event allow a nmenber of the Indian G vi
Service to hold ‘a post more than the period of @
years inclusive of the period of ‘extension. The appellant’s
ntion wll nean that even extension will be for 5
years, That is against the termand spirit of the rule and
against the' practice and precedents in the servi ce.
Therefore. the second contention of the appellant fails.
The third contention of the. appellant is that the order of
suspension i s bad because no disciplinary proceedings by way
of
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inquiry were, commenced prior to the order of suspension
Rule 3(1) (a)of the AR India Services (Discipline and
Appeal ) Rules, 1969 is as foll ows
"3. SUSPENSI ON DURI NG; DI-SCI PLI NARY
PRCCEEDI NGS: - (1) If, having regard to - the
nature of the charges and the circunstances in
any case, the Governnent which initiates —any
di sciplinary proceedings is satisfied that it
is necessary or desirable to place under
suspensi on the 'menber of the Service against

whom such proceedings are started, t hat
Gover nment may-
(a) if the nenber of the Service is serving

under it, pass an order placing him under

suspensi on".
The three features of the rule are these,. The first is the
authority which places a nmenber of the service under
suspension. The second is the time when such order is made.
The third is the person agai nst whomthe order is made. The
authority under rule 3 (1) (a) for placing a menber under
suspensi on is t he Gover nnent whi ch initiates any
di sciplinary proceedings. The words ,which initiates, any
di sciplinary proceedings’ are descriptive of the wor d
Gover nrent . The tinme when such an order is passed is when
t he CGovernment is satisfied that-it is necessary or
desirable to place under suspension the nenber of the
service. It is not that the Governnent can pass an order of
suspensi on agai nst anyone. The person agai nst whom an order

conte
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can be nmade is a nmenber of the service against whom such
proceedings are started. Here again, the words 'against
whom such proceedings are started’ are descriptive of the
words ' nmenber of the service'. There no restriction on the
power to suspend by making it dependent on the condition
precedent of the commencenent of inquiry articles of charge
agai nst the Governnment servant.

Counsel on behalf, of the’ 'appellant contended that if the
CGovernment would have power to place a nenber of the

service under suspension in the absence of comrencenent or
initiation of disciplinary Proceedings by inquiry the power
would be arbitrarily used by the Government against an
officer who was for some reason or other not in the good
books of the Governnent or |iked by the Government. Thi s
contention cannot be  a consideration to interpret a
provi sion by approaching the content of the power with the
fear that power m ght be abused. There are renedies for
abuse of powers by any authority. The person agai nst whom
power 'is used arbitrarily or malafide will always have the
right to cone to a court of law for redress of his grie-

vances. The ~courts of law will in'the admnistration of
justice protect a person against any arbitrary action of the
authorities., It was also submtted on behalf of the
appel | ant t hat
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the order of suspension was made to huniliate the appellant.
It was not alleged that the order was made -nal afi de. The
fact that the appellant happens to bea nenber of the |Indian
Cvil Service wll have no relevance in considering the

extent of the power or exercise of the power of suspension.
As a matter of fact in the present case there -are serious
charges and all egations agai nst the appellant. The Takru
Conmi ssion has given a report that a prina facie case is
established against the appellant. The report was made
early in the year 1971. It was subnitted on behalf of the
appel l ant that the order of suspension against the appell ant
was nmade by the Government without taking into consideration
the affidavit filed by the Government before the  Takru
Commission. |In the affidavit filed by the appellant in the
Hgh Court it was alleged in paragraph 27 that ~in the
affidavit filed before the Conmi ssion the Governnment upheld
the decision taken by the authorities and therefore the
order of suspension against the appellant did not have any
basis. There was no allegation that the Governnent had not
considered the affidavit. No opinion need be expressed on
the merits and denerits of the rival cases contained in the
affidavit evidence before the Takru Commission. Those
all egations and defenses are within the province of. the
inquiry. The affidavit evidence in the petition filed by
the appellant is that the Governnent considered the natter.
The order dated 23 March, 1971 indicates that the “President
after carefully considering the available materiial and
having regard to the nature of the charges against the
appel lant and the circunstances of the case is satisfied
that it is necessary and desirable to place the appellant
under suspensi on. Therefore, the satisfaction of t he
President is established by objective consideration of the
materi al s.

Counsel on behalf of the appellant contended that the power
of suspension was in aid of disciplinary proceedings and
therefore suspension could be only after initiation and
during the pendency of disciplinary proceedings. It was
said that disciplinary proceedings were initiated and
conmenced only by giving the Governnent servant 'articles of

charge’ for subm ssion of defence before the inquiring autho
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rity as nentioned in Rule 8 of the All India Services
(Discipline and Appeal) Rules, 1969. Rule 3 of the A
India Services (Discipline and Appeal) Rules, 1969 is under
the general heading of suspension during di sci plinary
proceedi ngs. There are seven sub-rules in Rule 3. Under the
first sub-rule which forns the subject matter of the present
appeal the Government which initiates any disciplinary my
pass an order placing a nenber under suspension’ when the
Covernment is satisfied that it is necessary to place under
suspensi on the nenber against whom such proceedings are
start ed. There are two other sub-rules in Rule 3 to show
that when crimnal charges and investigations or
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trial are pending agai nst a Governnent servant or when he is
detained in official custody for nore than 48 hours he will
be deenmed to be under suspension. These sub-rules establish
that the power of suspension is exercisable.in instances
other than inquiry under Rules.. A crimnal trial cones

latter on. But suspension takes place earlier than the
trial during the investigation. It .is really the gravity of
the charge which will weigh in ordering suspension. Rul e

3(1)(a) does not say that  the Governnent whi ch has
initiated disciplinary proceedings may pass an order of
suspensi on. Rule 3 (1) (a) does not say that a menber
agai nst whom such proceedi ngs have been started can be
pl aced under suspension. On the contrary the words ’'which
initiates any disciplinary proceedings’ in relation to the
CGovernment and t he words 'agai nst whom such proceedi ngs are
started’” in relation to a menber of the Service indicate
that the initiation of disciplinary proceedings in the form
of inquiry into charges is not 'the prerequisite of an order
of suspensi on.

Under Rule 3 (1) (a) the power of the CGovernnent is to place
a nmenber under suspension when it is satisfied that it is
necessary or desirable to place a nmenber under suspension

A prima facie case has been established as a result of the

report of the Takru Conmi ssion. The Gover nnent has
considered that. Disciplinary proceedings are contenpl at ed.
That is the basis of the order of suspension. In Rule 3 it

is said that 'having regard to the nature of the charges and
the circumstances in any case’ the CGovernnent may pass _an
or der. The words ’'nature of the charges’ and the
circunstances in any case in Rule 3 are different from the
procedure laid down in Rule 8 of the Al India Service
(Discipline and Appeal) Rules, 1969 for- inposing ngjor
penal ti es. Under Rule 8 when it is proposed to -hold an
inquiry the disciplinary authority shall draw up t he
substance of the inmputation of m sconduct or | m sbehavior
into definite and distinct articles of charge and a
statenent of the inputation of m sconduct or m sbehaviour in
support of each article of charge is also to be drawmn rip

A copy of the article of the charge is to be delivered to
the nmenber. It was said by counsel for the appellant  that
the words nature of the charges’ in Rule 3 and articles  of
charge in Rule 8 nmean the sane thing. Rule 3 is of nuch
wi der anplitude inasmuch as the words used in Rule 3 'nature
of the charge and the circunmstances in any case’ show that
the area is nore anple. The two qualifying words ’'nature

and ’circunstances’ accentuate the difference between Rules
3 and 8 inregard to the tine and the manner of their
operation. The case that is contenplated in Rule 3 is the
prima facie case and the nature of charges in that case

The explanation to Rule 6 of the AlIl India Services (Death-
cum Retirement Benefit) Rules, 1958 states that a disci-
plinary proceeding shall be deened to be instituted when the
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charges trai ned agai nst the pensioner are issued to him or
if he has been placed under suspension froman earlier date,
on such date. It was said that Rule 6 which speaks of
recovery from pension on any pecuniary |oss caused to the
Central or the State Governnent from a pensioner was not
applicable to nmenbers of the Indian Cvil Service. But Rule
6 applies to Government servants who can be placed under
suspensi on under Rule 3. It WII be illogical and
i ncongruous to hold that in case of other Government servant
di sciplinary proceedi ngs conmenced when he is placed under
suspension but it will be not so in the case of a nenber of
the Indian GCvil Service. Di sciplinary proceedings are
wider in inport than inquiry by a Board for finding facts
and ascertaining the truth. That is why suspension is an
interimneasure in-aid of disciplinary proceedings and is in
itself ~a disciplinary matter so that the officer concerned
does not gain custody or control of papers or take any
advant age of position or power in service.

In S. Govinda Menon v. The Union of India & Anr. (1) all ega-
tions were nmade agai nst-a nenber of the Board of Revenue.
The State Governnent placed hi munder suspension under Rule
7 of the AIl India Services (Discipline and: Appeal) Rules,

195 5. The present Rule 3 of the Al India Services
(Discipline and Appeal Rules, 1969 cane into existence in
place of Rule 7 of the Al India Services (D scipline and
Appeal ) Rules, "1955. Rule 3 is inidentical language. In

CGovinda Menon’s(1) case it was contended that the order of
suspensi on was bad because there-was no formal order of the
Government for instituting disciplinary proceedings. The
order of suspension stated that prelimnnary “inquiries had
shown prima facie that the officer is guilty of corruption

nepotism and other irregularities of grave nature. The
order further indicated these features. The detail ed
enquiry into the charges was in progress. The evidence was
lo be collected. In the interest ‘of the proper conduct of
the enquiry it was necessary that the officer should not be

allowed to continue in that post. "The officer i's suspended
till the disciplinary- proceedi ngs initiated against himare
conpl et ed”. This Court on reading the order of ~suspension

held that it showed that the Government had accepted the
pr oceedi ngs and had decided to go forward wth t he
di sciplinary proceedings and there was no fornmal order
necessary to initiate disciplinary proceedings. This Court
al so held in CGovinda Menon’ s(1) case that the word 'charges’
occurring in Rules 5(2) and 7 of the 1955 Rul es
corresponding to Rules 8 and 3 of the All India Services
(Discipline and Appeal) Rules, 1969 did not have the / sane
neani ng. The word 'charges’ in Rule 5(2) of the 1955 /Rul es
corresponding to Rule 8 of the 1969 Rul es

(1) [1967] 2 S.C. R 566.
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refers to definite charge or charges which are reduced into
witing Wereas the words 'having regard to the nature  of
the charges and the Circunstances in any case’ occurring in

the present Rule 3 and the corresponding Rule 7 of the 1955
Rul es have a Wder neaning denoting accusation or
anput ations. The ruling in Govinda Menon, s(1) case is that
there is power of the Governnent to suspend a nenber when
disciplinary proceedings in the shape of inquiry are
contenplated and the order of suspension in the background
of charges and circunstances anounts to initiation of
di sci plinary proceedi ngs.

In the case of Governnent of India, Mnistry of Hone Affairs
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and Os. v. Tarak Nath Ghosh(2) this Court had to consider
whet her suspension of a nenber of the Service would only be
ordered after definite charges had been conmunicated in
terns of the old Rule, 5 (2) which corresponds to the
present Rule 8 or whether the CGovernment was entitled to
pl ace an of ficer under suspension even before that stage had
been reached after the prelimnary investigation had been
nmade into the conduct of the officer concerned follow ng
al l egations of corrupt practice |evelled against him The
earlier decisions of this Court were referred to and
thereafter it was said 'Merely because the order mentioned
that disciplinary proceedi ngs were contenpl ated agai nst the
respondent, as conpared to Rule 7 which contains phrases
like 'the initiation of disciplinary proceedings’ and the
"starting of such proceeding we cannot hold that the
situation in the present case had not reached a stage which
call ed f or an _~order~ of suspensi on. In subst ance
di sciplinary proceedings can be said to be started against
an officer when conplaints about his integrity or honesty
are entertained and followed by a prelimnary enquiry into
them cul mnating in the satisfaction of the Governnent that
a prima facie case has been made out against him for the
frami ng of charges.  Wen the order of suspension itself
shows that Covernnent was of the viewthat such a prim
facie case for departmental proceedings had been nmade out
the fact that the order also nentions that such proceedings
were contenpl ated makes no difference. Again the fact that
in other rules of service an order of suspension nay be-
made when 'disciplinary proceedings were cont enpl at ed
should not |ead us to take the view that a nenber of an Al
India Service should be dealt wth differently. The
reputation of an officer is equally valuable no India
Service or to one of a matter whether he belongs to Al
hunbler cadre.. It is the exigency of “the conditions of
service which requires or calls for an order of suspension
and there <can be difference in regard to this matter as
between a nmenmber of an Al India Service and a nenber of a
State Service or a Railway Service"

(1) [1967] 2 S.C. R 566.

(2) AIR 1971 S.C. 823.
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These decisions indicate the reasons for suspension of a
menber a the Service agai nst whom di sciplinary proceedi ngs
are contenplated. The institution on inquiry proceedings
and the inposition of penalty are dealt with in separate
Rules in the Al India Services (D scipline and Appea
Rul es, 1969. Rule 7 thereof speaks of authority to
institute proceedings and to inpose penalty. Rule 8 speaks
of procedure of inquiry for inposing nmajor penalties. Rul e
9 speaks of action on the enquiry report. Then there are
Rules with regard to orders in the light of the enquiry and

appeal s from such orders. These provisions and in
particul ar Rule 3 indicate the different st ages of
di sci plinary pr oceedi ngs. There is no f or mal order
necessary for initiation of disciplinary proceedings. The

or der of suspension in the context of prelimnary
i nvestigation and a prina facie case agai nst the Governnent
servant is appropriately an initiation of disciplinary
proceedings and is a step in aid of formal inquiry which
will be held for inposition of penalty.

In Chanpakl al Chimanlal Shah v. The Union of India(l) this
Court nmde certain observations on the neaning of disci-
plinary proceedings and said that where it is intended to
take action by way of punishment what usually happens is
that a prelimnary enquiry is first held in connection wth
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the alleged msconduct. 1In the prelimnary enquiry the
expl anati on of the Governnent servant is t aken and
docunentary and even oral evidence is considered. Wen such
a prelimnary enquiry nmakes out a prina facie case against
the servant concerned, charges are then framed against him
and he is asked to show cause why disciplinary action should
not be taken against him The Enquiry Oficer is appointed.
This is known as the fornmal departnental enquiry into the
conduct of a public servant. Wen the enquiry is over the
Enquiry O ficer nakes a report. The Government nakes up its
m nd on the enquiry report. The CGover nirent t hen
conmuni cates a copy of the enquiry officer’s report and its
own conclusion. It therefore follows that after there is a
prima facie Case agai nst the servant concerned as a result
of a prelimnary enquiry he is asked to show cause. |In the
present case the Takru Comrission made the prelimnary
enquiry. The Takru Conm ssion gave the report. The
Covernment. considered the report. The appellant appeared
bef ore the Takru Conmi ssi-on. The appel | ant nade
submi ssi ons: The CGovernnent consi dered the nature of the
charges and the circunstances of the case and placed the
appel | ant under suspensi on. Therefore there is a
prelimnary enquiry. Di sciplinary proceedings are under
Rule 6 of the AllY India Services (Death-cum Retirenent
Benefit) Rules, 1958 al'so deenmed to be, initiated by placing
vernnment servant under suspension. Rule 6 apart, the
order of suspension set in motion disciplinary proceedings
whi ch have different stages.
737

Again, in the case of R-P. Kapur v. Union of India &
Anr. this Court considered the suspension of a  Governnent
servant on the ground that a crimnal® case was " pending
against him It was contended in that case that suspension
pending a crimnal proceeding could not be said to be a
disciplinary matter. That argunent was not accepted. It
was said that suspension is of twokinds. It is either a
puni shnment or an interimneasure pending a departnenta
enquiry or pending a crimnal proceeding. Suspension 'as a
puni shment is a disciplinary matter. Suspension pending a
departrmental enquiry or pending a crimmnal proceeding was
also held to be comprised within the words ’'disciplinary
matters’ within the nmeaning of Article 314. It was then said
"Take the case of suspension pending a departnental enquiry.
The purpose of such suspension is generally to facilitate a
departrmental enquiry and to ensure that while such enquiry
is going onit my relate to serious |apses on the part of
a public service-, heis not in a position to msuse his
authority in the sanme way in which he mght have  been
charged to have done so in the enquiry. In such a / case
suspensi on pendi ng a departmental enquiry cannot be but a
matter intimately related to disciplinary natters’.
In the case of a menber of the Indian Cvil Service there
cannot be any departnental proceedings after retirenent
whereas in the case of other CGovernnment servants there can
be. But that is not the reason for an order of suspension
This is only to showthat when the appellant wanted an
ext ensi on he wanted an opportunity to defend hinsel f agai nst
the charge. When counsel for the appellant subnitted that
the appellant felt humliated at the order of suspension it
has to be said that if the appellant could have been
puni shed during the period of extension of service there
could equally have been an order of- suspension to
facilitate an enquiry. it cannot be brushed aside that a
Conmi ssion headed by a Retired Hi gh Court Judge was set up
to enquire into serious charges against the appellant. The
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Conmission found that not only charges which had been

| evel | ed by the Governnent against the appellant but also
other <charges as a result of the prelimnary enquiry were
prima facie established agai nst the appell ant.

First disciplinary proceedings are not defined in the Rules.
The Government is the disciplinary authority. The Gover nnment
is the authority which initiates disciplinary proceedings.
When charges of misconduct are nade against a Governnent
servant the CGovernment nmekes a prelimnary inquiry. If the
CGovernment is satisfied that there is a prima facie case the
CGovernment cannot then rempve the Governnent servant from
service. There wll have to be an inquiry. Before the
inquiry is started the Government may find it necessary in
the circunstances of cases to place

(1) [1964] 5 S C R 190.

(2) [1964] 5 SSCR431
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a Government servant under suspension. Having regard to the
charges the presence of the Governnent servant in the
Depart nent where he worked may enbarrass and i npede the ful

i nvestigation and collection of —evidence. In these
circunstances of a case the Government may suspend a
CGovernment servant. The inquiry will take place afterwards.
But till then an order of suspension may becone necessary.
The entire gamut of disciplinary proceedings will therefore

enbrace the prelimnary inquiry into allegations, a prim
faci e opinion of the Governnment as a result thereof and the
f or mal enquiry giving the Gover nment ser vant ful

opportunity to defend against  the articles of charge.
Secondl y, disciplinary proceedings cover the entire range of
pr oceedi ngs from the prelimnary i nvesti gation into
conpl aints against the honesty and conduct of a Governnent
servant to the final order of punishnment after inquiry under
Rule 8. Thirdly, no formal order of initiation of discipli-
nary proceedings is contenplated inthe Rules nor is a
formal order. necessary when the overt act of order of
suspensi on establishes the initiation of di sci plinary

proceedings in the entire context of facts. Fourthly,
suspension is not an inscrutable matter. It speaks, it acts
and it affects. It is a disciplinary natter. It is'a part
of di sciplinary proceedings. Fifthly, there can be

suspension of a Governnent servant after —a prelinnary
i nvestigation when disciplinary proceedings in the form of

departrmental inquiry are contenplated. This suspension  is
not a punishment but a disciplinary mtter in aid of
di sciplinary pr oceedi ngs. Suspension is ordered to

facilitate free investigation and collection of  evidence.
It may be that the Government may not after suspension order
a departnental inquiry if there is not adequate evidence.
Agai n, where suspension takes place during investigation of
a crimnal case there may tic a departnental enquiry even
after conviction or acquittal. The departnmental enquiry is
for inflicting punishment. Suspension is not so’ That is
why if there 1is favourable report after a departnental
inquiry the Governnent servant may obtain restoration  of
reduction of pay during the period of suspensi on
Depart nment of pr oceedi ngs, di sciplinary pr oceedi ngs,
prelimnary enquiries for’ setting up an authority under the
provisions of the Public Servant Inquiry Act 1950 are al
variants of disciplinary proceedings.

Therefore, in the facts and circunstances of the present
case the order of suspension was properly and validly nmade.
Di sciplinary proceedings start when the Government decides
to go ahead with holding an enquiry. The Government set up
a Comm ssion headed by Shri Takru. The suspension was an
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express act on the part of the Governnent in the wake of the
prelimnary enquiry and the report nmade by Shri Takru
The fourth contention on behalf of the appellant was that
the order of suspension was bad inasmuch as there was no
order under
739

Fundanental Rule 56(ff) requiring the appellant not to
retire. At the outset it has to be borne in nmnd that the
order of suspension is not under Fundanental Rule 56(ff).
The order of suspension is under Rule 1 of the Al India
Services (Discipline and Appeal) Rules, 1969. Fundanent a
Rule 56(ff) is a Rule laying down the consequences of an
order of suspension. Wen a valid order of suspension has
been nmmde as in the present case during the period of
extension of the services of the appellant it could not in
the sane breath be said that he is not pernmitted to retire
That is the conconmitant of ~the order of suspensi on
Furt hernmore, the | anguage of Fundanental Rule 56(ff) is that
not wi t hst andi ng anything contained in clauses (a), (d) and
(f) a menber of the Indian Gvil  Service who is under
suspensi on__shall not be required or permtted to retire.
Therefore, Fundanental Rule 56(ff) itself contains the words
forbidding retirement of a nenber placed under suspension
Fundanent al Rul e '56(ff) nmeans these t hi ngs. First,
Fundanent al Rule '56(f) is deleted from comng into
operation during the period of suspension inasmuch as the
words used are 'notw thstandi ng anything contained in clause
(f)’. Secondly, the'language of Fundanental Rule 56(ff) is

that he shall not be required or permitted to retire. The
| anguage is not that he shall be required not to retire. 1In
ot her words, retirement is negatived by the positive effect
of suspensi on. Thirdly, the entire consequence of

Fundanental Rule 56(ff) is that the nenber shall be retained
in service until the enquiry into the charges is concluded
and the final order is passed: This Court in State of
Punjab v. Khem Ram(1l) stressed the inportance of passing,
an order of suspension where a disciplinary enquiry could
not be concluded before the date of retirenent. In /short
the order of suspension neans that he is in service but his
services are tenporarily suspended and no retirenent can
therefore take pl ace.

It was said on behalf of the appellant that Fundanental Rule
56(ff) occurred in a Chapter headed ' Conpul sory retirenent’
and the word 'conpul sory’ was renoved sonetine in 1969.
It was therefore said that Fundanental Rule 56(ff) _which
did not permit a Governnent servant placed under suspension
to retire was in the nature of punishnent. The deletion of
the wor d "compul sory’ was necessitated i nasnmuch as
Fundanental Rule 56 regulated not only cases of . conpul sory
retirement of Governnment servants in public interest /prior
to the attaining of the age of superannuation but < -also of
CGovernment servants after attaining the age of 50/55 | years
or rendering 30 years’ service as the case m ght be. That
is why the beading becane ’'Retirenent’ i nst ead of
"Conmpul sory Retirenent’ to be a correct reflection of the
provi sions. Therefore, when an order of suspension was made
the mandate of Fundamental Rule

(1) [1970] 2 S.C R 657.
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56(ff) becane effective and placed art enbar go on
retirement. if an order of suspension were nade before the

appel l ant conpleted 3 years of service the order of
suspension could a fortiori tie nade while the appellant was
in, the enjoyment of an extension of service. The result of
"the order of suspension is to suspend the retirenent,. The
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prohi bition against retirenent is enbedded in Fundanenta
Rule 56(ff). Therefore, no separate order is required or
necessary to the effect that the appellant shall not be
required or permtted to retire could be nmade under
Fundanental Rule 56(ff).

The last contention on behalf of the appellant was that
Fundanent al Rul e 56(ff) infringed Article 14. The
counterpart of Fundanental Rule 56(ff) was Rule 56(d).
Fundanental Rule 56 (d) cane into existence in the nmonth of
Noverber, 1946. The gist of Fundanental Rule 56(d) is that
notw t hst andi ng anything contained in clauses (a), (b) and
(c) a Covernnment servant under suspension on a charge of
m sconduct shall not be required or pernmitted to retire on
reaching the date of conpulsory retirement but shall be
retained in service until the enquiry into the charge is
concluded and a final order is passed thereon by conpetent
authority. In 1962 Fundanental  Rule 56(d) was omtted. In
1970 Fundanental Rul e 56(ff) cane into existence. It is in
the same l'anguage as the previous Fundanental Rule 56(d) as
far is menmbers of the Indian Civil Service are concerned.
It was said on behalf of the appellant that conparison of
Article 351A of the CGivil Service Regul ati ons and
Fundanental Rule 56(ff) indicated that Fundanmental Rule
56(ff) offended Article 14. There is fallacy in the
appellant’s contention. The menbers of the Indian G vi
Service are governed by their Regul ati ons and under Article
314 of the Constitution it is inpernmissible to deprive them
of their special privileges. Article 351A of the GCivi
Servi ce Regul ations was relined on by the appellant to show
that there was discrimnation against the menbers of the
Indian CGivil Service -inasmuch as wunder G vil Servi ce
Regul ati ons 351A a Governnent servant agai nst whom
di sciplinary proceedi ngs were pendi ng coul d be permitted to
retire. Fundanental Rule 56(d) appliedto the nenbers of
the Indian Cvil Service prior to the Constitution and was a
rule upto 1962 when it was deleted. ~ Fundanental Rule 56(d)
was not in existence upto 1970. (Al that happened /in 1970
was to restore Fundanental Rule 56(d). There are'no 'rules
under which departnental proceedings can be instituted
agai nst the nenmbers of the Indian Cvil Service after their
conpul sory retiremnent. The nenbers of the Indian G vi
Service have other rights and privileges which are  not
available to nenmbers of the Indian Administrative Service:
The restoration of Fundanental Rule 56(d) by -inserting
Fundanental Rule 56(ff) cannot be said to be an infraction
of Article 14. That Rule governed the menbers of the Indian
G vi
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Service upto 1962. For sone reason or other the rule was
not in use. Fundanental Rule 56(ff) was a nmere restoration
of the rule

Anot her contention which was advanced on behalf ‘of the
appel l ant was that under Rule 6 of the All India Services
(Death-cum Retirenent Benefit) Rules, 1958 an officer to
whom the rule applied was nerely subjected to a |oss  of
pensi on whereas the appellant was prevented from retiring
and was not pernitted to | eave his headquarters and he could
al so be dism ssed or renpved from service whereas the other
officers governed by the AIl India Services (Death-cum
Retirement Benefit) Rules, 1958 could not suffer such
disability. There are sone differences between the nmenbers
of the Indian Gvil Service and the menbers of the Al India
Servi ces. The differences also indicate that there are
special rights and privileges of the nenbers of the Indian
G vil Servi ce. They are treated separately in many
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respects. The appellant’s insistence on the right to retire
will conpletely nullify any disciplinary proceedings once
the retirement takes into effect. That is why the appell ant
was placed under suspension. There is no violation of

Article 14.

The contentions of the appellant fail. The appeal is
therefore dismssed. Parties will pay and bear their own
cost s.

ORDER

In accordance with the opinion of the majority, the appea
is allowed and the suspension order is quashed. There wll
be no order as to costs.

V.P. S
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