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Code of Crimnial Procedure, 1973-S. 127(3) (b)-Scope
of -Wfe divorced by the husband and~ was granted nehar in
1962-Wfe claimed maintenance from husband under s. 125,
Cr.P.C. 1973-1f could claim"under any customary or persona
| aw' - Meani ng of .

HEADNOTE

Expl anation (b) to s. 125(1) of the Code of Crim nal
Procedure, 1973 provides that "wife" includes a wonman who
has been divorced by or has obtained a divorce from her
husband and has not re-married. Section 127(3) (b) provides
that where any order has been made under s. 125 in favour of
a wonan who has been divorced by or has obtained a divorce
fromher husband, the Magistrate shall if he is satisfied
that the wonman has been divorced by her husband and has
received, whether before or after the date of the said
order, the whole of the sum which under ~any customary or
personal law applicable to the parties, was payabl e on such
di vorce cancel such order in the circunmstances stated
t herein.

The respondent (husband) married the appellant (wife)
and had a son by her. A few years later the respondent
divorced his wife. By a consent decree, in the suit filed by
the wife, he transferred to her the flat in which she was
living and agreed to pay nehar nmoney. The conprom se stated
that the "plaintiff declares that she has now no claimor
ri ght whatsoever against the defendant”". For sone tine
thereafter they lived together but again separated. The wife
noved the magistrate under s. 125 CO.P. for grant of
mai ntenance to her and her son. This was granted. On appea
the Sessions Judge held mat the Court had no jurisdiction
under s. 125. The Hi gh Court dism ssed the wife' s appeal

On further appeal to this Court it was contended on
behal f of the respondent that (i) s. 125(4) would apply in
t he absence of proof that the wife was not |iving separately
by mutual consent; (ii) to attract s. 125 there nust be
proof of neglect to maintain the wife and (iii) no claimfor
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mai ntenance in this case can survive in the face of the
consent decree whereby nehar noney had been paid and al
cl ai ns adj ust ed.

Al'l owi ng the appeal the Court, G
N

HELD: Every divorcee, otherwise eligible, is entitled
to the benefit of maintenance all owance and the dissol ution
of the nmarriage nakes no difference to this right under the
current Code. [78H

1. There is no force in the argunent that the absence
of mutual consent to live separately nmust be made out if the
hurdle of s. 125(4) is to be overconme. The conpulsive
conclusion from a divorce by a husband and his provision of
a separate residence as evidenced by the consent decree
fills the bill.Di vorce plainfully inplies that the husband
orders. the wife out of the conjugal hone. [80D
76

2. The husband s plea is his right to ignore. So the
basic condition of neglect to maintain is satisfied. In this

gener ous jurisdiction t he br oader perception and
appreci ation of the facts and their bearing nmust govern the
verdi ct-not chopping little logic or tinkering with burden

of proof. [80(C]

3. (a) The consent ~ decree resolved all disputes and
settled all <clains then available. The new statutory right
which could not have been in the contenplation of the
parties when they entered into the ~consent decree in 1962
had been created by the Code of 1973. No settlenent of claim
whi ch does not have ‘the special” statutory right of the
di vorcee under s. 125 can operate to negate that «claim
[ 8OF]

(b) No husband can clai munder s. 127(3)(b) absol ution
fromhis obligation under s. 125 towards a divorced wife
except on proof of paynent of a sum stipulated by custonary
or personal |aw whose quantum.is nmore or |less sufficient to
do duty for maintenance all owance. [81F]

(c) Section 127 cannot rescue the husband from his
obligation. The schene of Chapter |X has a social purpose.
Il -used wives and desperate divorcees shall not be driven
to material and noral dereliction to seek sanctuary in the
streets. \Were the husband, by customary payment at the time
of divorce, has adequately provided for the divorcee. a
subsequent series of recurrent doles is contra-indicated and
the husband |iberated. The key note thought is adequacy of

paynment which will take reasonable care of the wfe's
mai nt enance. [ 80H]

(d) The paynment of illusory anmounts by way of custonmary
or personal law requirenent wll be considered in_ the

reduction of nmmintenance rate but cannot annihilate /that
rate unless it is a reasonable substitute The | egal sanctity
of the paynent is certified by the fulfilment of the socia
obligation, not by a ritual exercise rooted in custom No
construction which leads to frustration of the statutory
project can secure validation if the Court is to pay true
homage to the Constitution. The only just construction of
the section is that Parliament intended divorcees shoul d not
derive a double benefit If the first payment by way of nehar
or ordained by custom has a reasonable relation to the
object and is a capitalised substitute for the order under
s. 125 then s. 127(3) (b) subserves the goal and relieves
the obligor. not pro tanto but wholly the purpose of the
paynment "under any customary or personal |aw' nust be to
obvi ate destitution of the divorcee and to provide her with
wherewi thal to maintain herself There nust be a rationa
rel ation between the cum so paid and its potential as
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provi sion for maintenance. [81B-C]

4. Welfare laws nust be so read as to be effective
delivery systens of the salutary objects sought to be served
by the Legislature and when the beneficiaries are the weaker
sections, like destitute women, the spirit of Art. 15(3)
must belight the nmeaning of the section. The Constitution is
a pervasive omipresence brooding over the neaning and
transform ng the val ues of every neasure. [77D0

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
332 of 1977.

Appeal by Special Leave fromthe Judgnent and order
dated 20-10-75 of ~the Bonbay H gh Court in Crinmina
Application No. 1 379/75.

77

M C. Bhandare, A N Karkhanis, Mss Mlini Panduva
and Ms. 'S. Bhandare for the Appellant.

G L. Sanghi and A. K Verma for Respondent No. 1.

M N. Shroff for Respondent No. 2.

The Judgrment of the Court was delivered by

A Prefatory statenent

KRISHNA | YER, / J.-In this appeal, by special |eave, we
are called wupon to /interpret a benign provision enacted to
aneliorate the economic condition of neglected wves and
di scarded divorcees, nanely. s 125. Cr.P.C.

Welfare laws nust be so read as to be effective
delivery systens of the salutary objects sought to be served
by the Legislature and when the beneficiaries are the weaker
sections, like destitute wonen, this spirit of Art. 15(3) of
the Constitution must belight the neaning of the Section
The Constitution is a pervasive omipresence broodi ng over
the meaning and transform ng the values of every neasure.
So, s. 125 and sister clauses nust receive a conpassionate
expansi on of sense that the words used permt.

The Brief Facts

The respondent (husband) married the appellant (wife)
as a second wife, way back in 1956, and a few years |ater
had a son by her. 15 The initial warnth vanished and the
jeal ousies of a triangular situation erupted, marring nutua
af fection. The respondent divorced the appellant around July
1962. A suit relating toa flat in which the husband had
housed the wife resulted in a consent decree ~which  also
settled the marital disputes. For instance, it recited that
this respondent had transferred the suit premses; nanmely, a
flat in Bonbay, to the appellant and al so the shares of the
Cooperative Housing Society which built the flat concerned.
There was a reference to nehar noney (Rs. 5,000/- and
"iddat’ noney, Rs. 180/-) which was al so stated to have been
adj usted by the conprom se ternmns.

There was a clause in the conmprom se: G

"The plaintiff declares that she has now no claim
or right whatsoever against the defendant or against
the estate and the properties of the defendant."

And another termin the settlenent was that the appellant
had by virtue of the conproni se becone the absol ute owner of
the flat and various deposits in respect of the said flat
made wi th the cooperative housing society.

78

For sone tinme there was flickering inprovenent in the
rel ati ons between the quondum husband and the quondum wife
and they Ilived together. Thereafter, again they separated,
became entranged. The appel |l ant, finding herself in
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financial straits and unable to maintain herself, noved the
magi strate under s. 125 of the Crimnal Procedure Code,
1973, for a nmonthly allowance for the mai ntenance of herself
and her child. She proceeded on the footing that she was
still a wife while the respondent rejected this status and
asserted that she was a divorce and therefore ineligible for
mai nt enance. The Magistrate who tried the petition for
mai ntenance held that the appellant was a subsisting wife
and awarded nont hly nai ntenance of Rs. 300/- for the son and
Rs. 400/- for the nother for their subsistence, taking due
note of the fact that the cost of living in Bonbay, where
the parties lived, was high, and that the respondent had
provi ded residential accomobdation to the appellant.

This order was chal |l enged before the sessions Judge by
the aggrieved husband, who on a strange view of the |aw that
the court, under s. 125, -had no jurisdication to consider
whet her the applicant was a wife, dismssed the petition in
al l onance of the appeal. The Hgh Court deigned to bestow
little attention on the natter and sunmmarily dismssed a
revision petition. Thi s protracted and fluctuating
l[itigation m sfortune hasleu to the appeal, by specia
| eave, before this Court.

The Questions Moot ed

Shri Bhandare ~appearing for the appellant contended
that the Courts below had surprisingly forgotten the plain
provision in the Explanation (b) to s.” 125(1) of the Code,
whi ch reads:

"wi fe' includes a woman who has been divorced by.
or has obtained a divorce from her husband and has not
remarried.

On this foundation, he wurged that accepting the
contention of the respondent that the appellant. was a
divorcee? his client was still entitled to an allowance.
This is obviously beyond dispute or. a sinple reading of the
sub-section and it is curious how this innovative and
sensitive provision wth a benignant disposition towards
destitute divorcees has been overlooked by all the courts
below. W hold that every divorce otherwise eligible, is
entitled to the benefit of maintenance allowance and the
di ssolution of the nmarriage nakes no difference to this
ri ght under the current Code. In the nornmal course, an order
for maintenance must follow, the quantum having -been
determ ned by the | earned Magistrate at the trial |evel.

79

However, Shri  Sanghi, appearing for ~the -respondent,
sought sustain the order in his favour on three grounds They
arc of pubic inportance since the affected party in such a
fact-situation is the neglected divorcee. He first argued
that s. 125(4) would apply in the absence of proof that the
lady was not living separately by nutual consent. H s next
pl ea was that there nust be proof of neglect to nmaintain to
attract s.125 and his third contention was that there was a
settl enent by consent decree in 1962 whereby the nehar noney
had been paid and all clains adjusted, and so no claimfor
mai nt enance could survive. The third contention is
apparently based upon contractual arrangenent in the consent
decree read with s. 127(3) (b) which reads: C

"(b) the wonan has been divorced by her husband
and that she has received, whether before or after the
date of the said order, the whole of the sum which
under any customary or personal |aw applicable to the
parties, was payable on such divorce cancel such
order, -

(i) in the case where such sum was paid before

such order, fromthe date on which such order
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was nade.

(ii) in any other case, fromthe date of expiry of
the period, if any, for which maintenance has
been actually paid by the husband to the
woman;

We nust state, however, that there was no specific plea,
based upon the latter provision, set up anywhere in the
courts bel ow or urged before us. But if one were to | ocate a
| egal ground to raise The contention That the liability to
pay nmai ntenance had ceased on account of the paynent of
mehar, it is s. 127(3) of the Code. So we must deal with the
dual sub-heads of the third ground.

The neaning of nmeanings is! derived fromvalues in a
given society and its | egal system Art.15(3) has
conpel l'i ng, conpassionate relevance in the context of s. 125
and the benefit of doubt. If any in statutory interpretation
bel ongs to the ill-used wife and the derelict divorcee. This
soci al ~ perspective granted, the resolution of all the
di sputes projected is easy. Surely, Parlianment, in keeping
with Art.. 15(3) and deliberate by design, nade a specia
provision-to help women .in distress cast away by divorce.
Protecti on against noral and naterial abandonnent nanifest
in Art. 39 is part of social and economic justice
specificated in Art. 38, fulfilnment of which is fundanmenta
to the governance of “the country (Art.37). Fromthis coign
of vantage we nust wviewthe printed text of the particular
Code.

80

S. 125 requires, ‘as a sine qua non for its application,
negl ect by husband. or father. The nmmgistrate’ s order
proceeds on neglect to nmaintain; the sessions judge has
spoken nothing to the contrary; and The H gh Court has not
spoken at all. Mreover, the husband has not examn ned
hinself to prove that he has been giving all owances to the
divorced wife. H s case, on the contrary, is that she has
forfeited her «claimbecause of divorce and the  consent
decree. obviously, he has no case of non-neglect. H's plea
is his right to ignore. So the basic condition of neglect to
maintain is satisfied. In this generous jurisdiction, a
br oader perception and appreciation of the facts and their
beari ng nmust govern the verdict not chopping little Iogic or
tinkering with burden of proof.

The next submissionis that the absence of mutual
consent to live separately nust be made out if the hurdl e of
s. 125(4) is to be over cone. W see hardly any force in
this plea. The compul sive conclusion from a divorce by a
husband and his provision of a separate residence as

evi denced by the consent decree fills the bill. Do divorcees
have to 1) prove nutual consent to Ilive apart? Divorce
painfully inplies that the husband orders her out” of the
conjugal hone. If law has nexus with life this argunment is
still-born.

The [ ast defence, based on nehar paynent, merits nore
serious attention. The contractual Ilinmb of the contention
nmust easily fail. The consent decree of 1962 resol ved al

di sputes and settled all clains then available But here is a
new statutory right created as a projection of public policy
by the Code of 1973, which could not have been in the
contenpl ati on of the parties when in 1962, they entered into
a contract to adjust their then rmutual rights. No settl enent
of clains which does not have the special statutory right of
the divorcee under s. 125 can operate to negate that claim
Nor can s. 127 rescue the respondent from his
obligation. Payment of nehar noney, as a customary
di scharge, is wthin the cognisance of that provision. But
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what was the anmount of nehar ? Rs. 5000/-, interest from
which could not keep the woman’s body and soul together for
a day, even in that city where 40% of the population are
reported to I|ive on pavenents, unless she was ready to sel
her body and give up her soul ? The point must be clearly
under stood that the schene of the conplex of provisions in
Chapter |IX has a social purpose. |Ill-used wves and
desparate divorcees shall not be driven to nmaterial and
noral dereliction to seek sanctuary in the streets. This
traumatic horror aninmates the anplitude of s.127. Were the
husband, by custonmary paynent at the tinme of divorce, has
adequately provided for the divorce, a subsequent series of
recurrent does is

81

contra-indicated and the husband |I|iberated. This is the
tel eological A interpretation, the sociol ogi cal decoding of
the text of s.127. The keynote thought is adequacy of
payment  whi ch will take reasonable care of her maintenance.

The paynment of illusory anounts by way of custonmary or
personal ‘|l aw requirenment will be considered in the reduction
of maintenance rate but _cannot annihilate that rate unl ess
it is a reasonable substitute. The 1legal sanctity of the
payment is certified by the fulfilnent of the socia
obligation, not by a ritual exercise rooted in custom No
construction which/ leads to frustration of the statutory
project can secure validation if the court is to pay true
homage to the Constitution. The only just construction of
the section is that Parliament intended divorcees shoul d not
derive a double benefit. |If the first payment. by way of
nmehar or ordai ned by custom has a reasonable relation to the
object and is a capitalised substitute for the order under
s. 125-not mathematically but fairly-then s. 127(3) (b)
subserves the goal and relieves; the obligor, not pro tanto
but wholly. The purpose of the paynment *under any customary
or personal law mnust be to obviate destitution of the
di vorcee and to provide her with wherewithal to maintain
herself. The whole schenme of s. 127(3) (b) is manifestly to
recogni se the substitute mai ntenance arrangenent by |unp sum
paynment organised by the customof  the conmunity or the
personal law of the parties. There nust be a -rationa
rel ation between the sum so paid and its potential as
provision for nmaintenance. To interpret otherwise is to
stultify the project. Law is dynam c and its meani ng cannot
he pedantic but purposeful. The proposition, therefore, is
that no husband can clai munder s. 127(3)(b) absolution from
this obligation wunder s. 125 towards a divorced w fe except
on proof of payment of a sumstipulated by customary or
personal |aw whose quantumis nore or |ess sufficient to do
duty for maintenance all owance.

The conclusion that we therefore reach is that the
appeal should be allowed and it is hereby allowed, and the
order of the trial court restored.

P.B.R Appeal al |l owed.
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