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Prevention of Corruption Act (2 of 1947), ss. 5(3) and 6-
Scope of

HEADNOTE

The appel l ant, who was an incone-tax O ficer, was, disnissed
from service and agai nst the order of dismssal he filed an
appeal to the President of India. Manwhile, he was charged
under the Prevention of Corruption Act, 1947, ‘with the
of fence of habitually accepting bribes. Five -instances
were offered by the prosecution in evidence against him to
prove the charge. The trial court accepted the evidence
regarding two instances, and convicted the appellant under
s. 5(2) read with ss. 5(1)(d) and 5(3) of the Act draw ng-
the presunption wunder s. 5.(3) (before its anmendnent in
1964) against himon the ground that he was in possession of
assets disproportionate to his known sources of incomne. He
was sentenced to rigorous inprisonnment for threeyears and
to pay a fine of Rs. 1,25,000/-, to be recovered from the
properties siezed fromhim The H gh Court accepted the
evidence regarding one nore instance and confirned the
convi ction and sentence.

In appeal to this Court,

HELD : (1) The trial is not bad for |ack of santcion ‘under
s. 6 of the Act. The appellant ceased to be a public

servant when the order of dism ssal was passed. The fact
that an appeal was pending would not nake him a public
servant. Sanction is necessary only when the person is

enpl oyed in connection with the affairs of the Union and not
when he was enpl oyed. [241 D F]

(2)Since the charge was one of habitually accepting bribes
it was not necessary that specific instances of taking
bri be should be given in the charge. [241 G

Bi swabhusan Naik v. State of Orissa, [1955] 1 S.C R 92,
fol | owed.

(3) The appellant had property disproportionate to his
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known sources of inconme and the presunption under s. 5(3) of
the Act was rightly drawn against him Failure to establish
any of the offences ins. 5(1) (a) to (d) is irrelevant for
sustai ning a conviction based on the presunption.

Bi swabhusan Naik v. State of Orissa, [1955] 1 S.C.R 92 and
C. S.D. Swany v. State, [1960] 1 S.C. R 461, followed.
Surajmal Singh v. State of Utar Pradesh, [1961] 2 S.C R
971 and R S. Pandit v. State of Bihar, [1963] Supp. 2
S.C R, 652, referred to and expl ai ned. [245 (]

(4) In view of the fact that the appellant had undergone
the sentence for about four months and a large fine was
imposed on him the ends of justice would be nmet if the

sent ence is reduced to one already under gone whi | e
mai nt ai ni ng the sentence of fine. [246 B-(C

237

JUDGVENT:

CRI M NAL '‘APPELLATE JURI SDI CTI'ON: Crim nal Appeal No. 834 of
1965.
Appeal by special leave fromthe judgnment and order dated
Cctober 19, 24, 1964 of the Bombay High Court in Crimna
Appeal No. 1330 of 1964.
A S. R Chari, R Nagaratnam Vineet Kumar and Shyanal a
Pappu, for the appel |l ant.
Debabrata Mikherjee, H R Khanna and S. P. Nayar, for the
respondent .
The Judgrment of the Court was delivered by
Sikri, J. -- This is an appeal by special |eave against the
j udgrment and order of the Hi gh Court of Judi cature at Bonbay
di smi ssing the appeal of the appellant agai nst t he
conviction recorded by the Special Judge for G eater Bonbay.
The appellant was convicted by the Special Judge under s.
5(2), read withs. 51 (1) (a) X (d) and s. 5 (3 ), of the
Prevention of Corruption Act, 1947 (11 of 1947)-hereinafter
referred to as the Act and sentenced to suffer /rigorous
i mprisonnment for three years and to pay a fine of Rs.
1,25,000/-, in default of payment of fine to suffer further
rigorous inprisonnent for one year. The ~Special Judge
further directed that the amount of fine be recovered from
the properties seized.
The foll owi ng charge was framed agai nst the appell ant:
" That you, while functioning as (a) |ncome-
tax O ficer, fromabout 1st- April 1947 to
Novermber 1954 at Jal gaon Dhulia, Godhra and
Mahansa (b) as Inspector of Incone-tax from
Novermber 1954 to January 1958 at Surat. and
Broach, (c¢) as Inconetax Oficer from January
1958 to the end of Novenber 1961 at Bhavnagar
Dhulia, Anraoti and Ratnagiri, habi tual | 'y
accepted or obtained and habitually agreed to
accept or attenpted to obtain gratification
ot her than | egal remruneration and obtai ned for
yoursel f pecuniary advantage by corrupt —and
illegal nmeans or by otherwi se abusing your
position as a public servant, with the result
that, during the said period you cane in
possessi on of assets of the value of about Rs.
2,01, 080/- which were disproportionate to your
known sources of income for which you could
not satisfactorily account and you thereby
commtted the offence of criminal m sconduct
puni shabl e under subs. (2) read with section
(1) (a), (d) & (3) of section 5 of Act IT of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

1947, the Prevention of Corruption Act, 1947,

and within the cognizance of this Court."
238
The case of the prosecution before the Special Judge was
that the appellant was habitually corrupt, and wherever he
was posted he used to devel op personal contacts wth the
assessees, whose cases were pending before himand in his
talk with themhe tried to inmpress upon themthat they were
likely to be heavily taxed; he used to create a favourable
psychol ogi cal background and taki ng advantage of the sane
tried to screw out noney fromthem if the assessee did not
accept his proposal or proved to be smarter, he wused to
harass himby various nethods. The prosecution sought to
establ i sh the charge agai nst hi munder s. 5(1)(a) of the
Act by | eading evidence of five instances:-

(i) He obtained fromthe w tness Gopal das an

anmount of Rs.~ 3,000/- as a | oan and

subsequently converted it as his persona

gratification for finalising incone-tax cases

of his firm

(ii) He demanded an illegal gratification (

Rs. 10,000/- fromthe w tness Copal das to show

hi m wer e pending before him

(iii) He attenpted to obtain bribe from P.W

7-

Moti | al Bansgopal , whose i ncome-t ax

proceedi ngs were pendi ng before him

(iv)  He atenpted to obtain bribe from the

assessee P. W 9, Sonchand Khinji, whose
i ncone-tax_proceedings were pending before
hi m

(v) He also made a denand of bribe  of Rs.
400/ to Rs. 500/- from P.W 93 Culabdas
Ki sondas Bhatia of Dharanyaon
Bef ore the Special Judge the prosecution also relied on the
presunption arising under s. 5(3) of the Act as the  accused
was found to be in possession of assets worth about Rs.
2,01,080 which were disproportionate to his known sources of
i ncone.
The |earned Special Judge, in a very detailed and |engthy
judgrment, held that it was not proved that the appellant had
obtained Rs. 3000/- from CGopaldas representing that he
want ed the anount as a hand-loan for taking delivery of the
car. He further held that it was not proved that the
appel l ant demanded bribe of Rs. 10,000/--from him as a
notive for doing himfavour in the disposal of his wealth
tax cases. Regarding P.W 7. Modtilat Bansgopal. the Specia
Judge held that the accused had entertained a corrupt notive
in asking the assessee P.W 7to see himat his  residence,
and this circunstance could be considered against ~him in
consi dering the charge for the offence of
239
habi tual Iy being corrupt. Regarding Sonchand, P.W 9, " the-
Speci al Judge held that the appellant had nade an inplied
demand of bribe and had a guilty conscience. Regar di-ng-
Gul abdas, he held that the allegation regarding denmand of
bribe from P.W 93, Gulabdas, had not been proved. He
sunmari sed. the findings thus
"Thus out of specific i nst ances t he
prosecution has established only two and it
has been proved that the accused had made an
i mpl i ed denmand of bribe fromP.W 9, Sonthand
and he had al so asked P.W 7, Mtilal to come
to his residence in connection with the delay
in filing the return. The second instance
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t hough does not establish any demand of bribe
as such, it does prove the proclivity of the
m nd of the accused and a corrupt tendency and
woul d support the prosecution version."
He further held that "the two instances proved wll not
thensel ves be sufficient to prove habit of bribe taking and
the question is whether considering all the nmatters before
the court it <can be held that the accused is guilty of
crimnal msconduct and if yes, of what category." He
further held that the appellant could be convicted on the
strength of presunption arising under s. 5 (3).
The High Court repelled the contention of the appellant that
no presunption arose under s. 5 (3) of the Act because no
specific instances had been held to be proved and, at any
rate, they did not anount to an offence. The H gh Court
di stinguished the cases of R S Pandit v. State of
Bi har, (1) and Surajpall Singh v. The State of Ut tar
Pradesh(2). The H gh Court further observed that the tria
Judge had accepted the evidence regarding two instances
while it was prepared to accept the instance involving
Copal das al so. The Hi gh-Court generally agreed wth the
finding regarding disproportionate assets and disbelieved
the explanation offered by the appellant.

Before we deal with the nmerits of the case, we shall taker
up two prelimnary points raised by the |l earned counsel for
the appellant, M. Chari. He urged that as sanction had not

been given for prosecuting the appellant the whole trial was
bad. He said that the search of the appellant’s house took
pl ace on Novenber 4, 1961, and-on June 27, 1962, he was
di smssed’” fromservice by the Comm ssioner of lncone-tax.
On July 30, 1962, charge-sheet was filed in the court of
Speci al Judge. On
(1) [1963] Suppl. 2 S.C.R 652.
(2) [1961] 2 SSC R 971
240
"Septenmber 21, 1962, the appellant submtted an appeal to
the President of India and the President was pleased to,
convert the order of dismissal into one of the renoval. The
| earned counsel <contends that | pending the -appeal the
appel l ant should have been deenmed to be in service and,
therefore deenmed to be in service on July 30,  1962. A
simlar point was raised before the Special Judge and he
repell ed the contention in the followi ng terns .
"For requiring a sanction to be taken before
taking cognizance of an offence against a
person, he must be in actual enploynment of the
State. A nere right of appeal wll not invest
himwi th that status. Mreover, ‘a person. may
have ri ght of appeal, but he may not exercise
the sanme and may not file the appeal.” It s
purely wthin his discretion and the  act of
taking cogni zance which is the course of |aw
woul d not be rmade dependent upon such
arbitrary and discretionary alternatives held
by a person.”
The Special Judge also referred to rule 23 of the Centra
Cvil Services (Cassification, Control and Appeal) Rules,
1957, and the explanation thereto in which it is stated
"In this rule the expression ’'nenber of a
Central CGivil Service' includes a person who
has ceased to be a nmenmber of the service."
This explanation was also relied on before us. Regar di ng
the explanation the |learned Special Judge canme to the
conclusion that the explanation was restricted to that
particular rule for giving the disnmssed servant a right to
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prefer an appeal

We agree with the conclusion of the | earned Special Judge.

Section 6 of the Act reads as follows :
"Previ ous sanction necessary for prosecution.
(1) No Court shall take cognizance of an
of f ence puni shabl e under section 161 or
section 164 or section 165 of the Indian Pena
Code (Act 45 of 1860), or wunder sub-section
(2) of section 5 this Act, alleged to have
been conmitted by a public servant, except
with the previous sanction,
(a) in the case of a person who is enployed
in connection with the affairs of the Union
and is not renovable fromhis office save, by
or with the sanction of t he Centra
CGovernment, of the Central CGovernnent.
241
(b) in the case of a person who is enployed
in connection with the affairs of a State and
is not renovable fromthe office save by or
with the sanction of the State Governnent, of
the State Governnent;

(c) in the case of any other person, of the
authority -conpetent to renmbve him from his
of fice.

(2) Were for any reason  whatsoever any
doubt arises whether the previous sanction as
requiired under sub-section (1) should be given
by the Central or State GCovernment or any
ot her authority, such sanction shall be given
by that Governmnent or authority ~which would
have been conpetent to renove the public ser-
vant from his office at the tinme when the
of fence was all eged to have been comitted."
It seems to us that the person must be enployed in
connection with the affairs of the Union in sub-cl. (a) and
with the affairs of the State in(sub-cl. (b) The /case of
the appell ant woul d be covered in sub-cl. (a) because he had
been enployed in connection with the affairs of the ~Union
But the sub-section contenplates that the person nust be
enpl oyed in connection with the affairs of the Union and not
that he was enployed with the affairs of the Union. The
policy underlying s. 6, and simlar sections, is that  there
should not be unnecessary harassnment of public servants.
But if a person ceases to be a public servant the question
of harassment does not arise. The fact that an appeal is
pendi ng does not nake him A public servant. The  appell ant
ceased to be a public servant when the order of disnissa
was passed. There is no force in the contention of the
| earned counsel and the trial cannot be held to be bad for
| ack of sanction under s. 6 of the Act.
The other prelimnary point which the | earned counsel raised
was that the charge was defective. W have already set out
the charge. It is true that there are no instances given.in
the charge. But as the charge is of habitually accepting
the. bribe it is no,, necessary that the various instances
shoul d have been nentioned. It was expressly so held by this
Court in Bi swabhusan Naik v. The State of Oissa(l). Thi s
Court overruled a sinmlar point in the follow ng words:
"But no particulars need be set out in the
charge in such a case because the offence
under section 5(1) (a) does not consist of
i ndi vi dual acts of bribe as in section 161 of
the Indian Penal Code but is of a genera
character. Individual instances may be usefu
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to prove

(1) [1955]1 S.C. R 92.

2-807 Sup C/71

242

the general averment in particular cases but

it is Dby no nmeans necessary because of the

presunption which section 5(3) requires the

Court to draw. "
This Court accordingly held in that case that there was no
illegality in the charge. W accordingly hold that the
charge in this case was not illegal
W may now deal with the nerits of the case. This is an
appeal by special leave, and as there are concurrent
findings of fact we do not ordinarily go into questions of
fact. But we allowed M. Chari to take wus through the
rel evant evidence, both oral ‘and docunmentary, in order to
show whether the concurrent findings were vitiated in any

respect. He has not been ‘able to point out any
circunst ances  which may lead us to differ fromthe concur-
rent findings. It is true that as far as the case of

Copal das is concerned the H gh Court differed from the
Special Judge and held that the allegations were proved.
The |learned counsel =~ has taken us in detail through the
material relevant ‘to this witness and we are inclined to
agree with the conclusion arrived at by the H gh Court. But
apart fromthat the concurrent findings regarding P.W 7,
Motilal, and P.W!' 9, Sonthand, and the presunption arising
under s. 5(3) are sufficient to sustain the conviction
recorded agai nst the appell ant.
The | earned counsel urged before-us that if the prosecution
fails to establish any of the offences nentioned in S. 5 (1)
(a) to 5 (1) (d), the question of ~assets being found
di sproportionate to the known sources of the accused becones
irrel evant. A nunber of cases were referred to us but we
are unable to agree with this proposition because we are
bound by the ruling to the ,contrary given by this Court.
In Bi swabhusan Naik v. State of Oissa(l), after referring
to S. 5(1)(a) and S. 5(3), Bose, J., speaking for the Court,
observed
"Therefore, all that the prosecution has to do
is to show that the accused, or sone person _on
his behalf, is in possession of pecuniary
resources or property disproportionate to his
known sources of income and for which the
accused cannot satisfactorily account. Once
that is established then the Court has to
presune, unless the contrary is proved, that
the accused is quilty of the new offence

created by section 5, nanel y crimna
m sconduct in the discharge of his officia
duty."

(1) [19551] 1 S.C.R 92.

243

Then the Court proceeded to deal with the facts thus
"Now the accused was found in possession  of
Rs. 3,148/-. He accounted for Rs. 430/- of
that sumby showing that it was paid to him
at the, tinme as a trap. He has been acquitted
of that offence, so all he had to account for
was the balance Rs. 2,698/-. This is a large
sumfor a touring officer to carry with himin
cash while on tour. His explanation was not
consi dered satisfactory and that is a question
of fact wth which we are not concerned in
this Court. Therefore, all that remmins to be
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seen is whether this was disproportionate to
hi s known sources of incone."
Then the Court referred to the findings regarding his tota
enoluments drawn and the small piece of land owned by him
and observed
"Once the facts set out above were found to
exist and the explanation of the accused
rejected as unsatisfactory, section 5(3) was
at once attracted and the Court was bound to
presune (the word-used in the section is
"shall’ and not "may’') that the accused was
guilty under section 5(2), especially as this
part of the section goes on to say 'and his
conviction 'therefor shall not be invalid by
reason only that it is based solely on such
presunption.”
These facts alone are enough to sustain the
convi ction and we need not consider the other
matters. "
The conviction, therefore, of Bi swabhushan Naik, in that
case, solely proceeded on the presunption as in the earlier
part of the judgnment it was observed that he was separately
charged and separately prosecuted under s. 161 of the Indian
Penal Code for three specific offences of bribe taking but
was acquitted on all the counts and his conviction was only
under s. 5 (2) al one.
Simlarly in C.S.D. Swany v. The State, Swamy’'s conviction
was sustained only' on the presunption. The appell ant,
Swany, in that case was put up on trial on charges under ss.
5(1) (a) and 5 (1) (d) of the Act. Paynments of particular
suns by way of bribe were not proved against him - But the
High Court, holding that the appellant’s bare statenents
fromthe dock un supported by any other acceptable evidence
could not satisfactorily account for the large deposits
standing to his credit in
(1) [1960] 1 S.C.R 461
244
his bank accounts raised the presunption under S. 5 (3) of
the ,Act and held himguilty of crimnal msconduct in the
di scharge of his official duty under S. 5 (1) (d) ~of the
Act . It was contended before this Court that the charge
relating to specific instances of bribery having failed the
contrary presunption under s. 5(3) of the Act should have
been established. This Court repelled the argunment in the
fol |l owi ng words
"The finding of the Hi gh Court and the court
below is that the prosecution had failed to
adduce sufficient evidence to prove those
particular facts and circunstances of crimna
m sconduct within the nmeaning of s. 5 (1) (a)
of the Act, but the failure to bring the
charge hone to the accused under s. 5 (1) (a)
does not necessarily lead to the | egal " effect
contended for. As soon as the requirenents of
sub-section (3) of s. 5 have been fulfilled,
the Court wll not only be justified in
making, but is called upon to nmke the
presunption that the accused person is gquilty
of crimnal msconduct within the meaning of
s. 5(1) (d). .......... If there is evidence
forthcomng to satisfy the requirenents of the
earlier part of sub-s. (3) of s. 5, conviction
for crimnal misconduct can be had on the
basi s of the presunption which is a | egal pre-
sunmption to be drawn fromthe proof of’ facts
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in the wearlier part of the sub-s. (3)
aforesaid. That is what has been found by the
courts below against the accused per son
Hence, the failure of the charge under cl. (a)
of sub-s. (1) of s. 5 does not necesarily mean
the failure of the charge tinder S. 5(1)(d)."
It will be noticed that while Bose, J., in Biswabhushan Nai k
v. State of Oissa(l), held that once the presunption
applies the accused was guilty of the new of fence created by
S. 5, nanely. criminal misconduct in the discharge of his

of fici al duties, wthout specifying any of the sub-
cl auses, Sinha, J,, as he then was. held that the offence
under’ S. 5 (1) (d) 'was made out. It is not necessary to

decide in-this case which is the correct way of putting the
matter because, whichever reasoning is adopted the case of
the appellant fails.

The case of Surajpal Singh v. State of Uttar Pradesh(2) does
not assist the appellant. It is true that, as laid down by
this Court, s. 5(3) does not create a new offence. But this
does not. mean that if the prosecution fails to prove the
specific

(1) [1955] 1 S.C R 92.

(2) [1961] 2 S.C R 971

245

charges the presunption under s. 5(3) cannot be applied. in
Surajpal’s case what, happened was that the only charge
against Surajpal was of ’'crimnal - nmisconduct under s.
5(1)(c) of the Act.  But since he was acquitted of the
char ge it was held that he could not be convicted. of
crimnal msconduct referred toin cls. (a), (b) or (d) of
s. 5(1) of the Act for which he had not been charged.

R. S. Pandit v. State of Bihar(1l) al'so does not assist
"the appellant. It is true that it was held in that case s.
5(3) does not create a separate of fence but |ays down only a
rule of evidence and marks a departure from the well-
established principle of crimnal jurisprudence that onus is
always on the prosecution to bring home the guilt to the
accused. But it does not followfromthis that if the
prosecution has failed to prove specific instances it cannot
rely on the presunption.

The |earned counsel contended that if this is the law, the
prosecution need not allege any specific instance at all and
could cone to Court only alleging that the accused had
assets disproportionate to his known sources of  incone.
This point does not arise in this case and is not likely to
ari se again because the Act has since been anmended and the
act of possessi ng pecuni ary resour ces or property
di sproportionate to known sources of income, for which the
public servant cannot satisfactorily account, has been / made
into a separate offence. Therefore we need not consider
this exanple given by the | earned counsel

Accordingly we hold that the, appellant in this case had
pecuniary resources and property disproportionate to his
known sources of inconme, and that both the H gh Court —and
the | earned Special Judge rightly held that the presunption
arose under s. 5 (3).

W nmay nention that the | earned counsel tried to show that
the assets were not too disproportionate but nothing has
been shown which would entitle us to set ’'aside the
concurrent findings on this aspect of the case.

The | earned counsel then said that a fine of Rs. 1,25,000/-
has been | evied and the appellant has al ready undergone sen-
tence of about four nonths. He said that the appellant is
now on bail and it would be hard on himif we send him back
to jail. He further said that the investigation began
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sonmewhere in 1961, the trial began in 1963, and the expenses
of the,trail and the printing of the records has cost the
appel l ant a great deal

(1) [21963] Supp. 2 S.C.R 652.

246

and further that the State has kept Rs. 1,25,000/- out of
the seized amount for recovery of the fine. The | earned
council for the respondent drew our attention to s. 5(2)

whi ch provides that any public, servant who conmits crimna
m scounduct in the discharge of his duty shall be punishable
with inprisonnent which shall not be | ess than one year but
whi ch may extend to seven Years and shall also be liable to
fine, provided that the court may, for any special reasons
recorded in witing inpose a sentence of inprisonnent of

less than one year. It seens to us that in view of the
facts mentioned by the | earned counsel for the appellant it
will neet the ends of justice if the sentence is reduced to

one al ready undergone, nai ntaining the sentence of fine.
In the result the appeal is allowed to the extent that
sentence of ‘three year’s rigorous inprisonment is altered to

i mprisonnment already undergone. ~ Hi s bail bonds shall stand
cancel | ed.
V. P. S Sent ence
nodi fi ed.

247




