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ACT:

Power of Attorney-Execution by Indian abroad-Subsequent
power ratifying defects-Effect of-I1f relates back

Decl aration-Suit for declaration, but no prayers either for
cancellation of order or injunction-Suit hit by s. 42,
Specified Relief Act-Mrtgagor not party-Suit’' if properly
franed- Cost s- Award of.

HEADNOTE

V the son of the nortgagor executed a power of attorney in
California (U S A) authorising S to sell the property and
to execute the sale deed and present it for registration. S
executed the sale deed in favour of the respondents, who
applied for the redenption of the nortgage under s. 9 of the
Punj ab Redenption of Mrtgages Act, 1913. The Col |l ector
ordered the redenption. The appellants-the sons of the
nortgagees filed a suit suit under s. 12 of the Act praying
for a declaration that the -respondents were neither ~owners
nor they had any right of redenption, as per the orders  of
the Collector which was illegal and the appellants were not
bound by it. V was not party to this suit. During the
pendency of the suit V executed a fresh power of attorney in
California in favour of S, stating that first one was
defective and was being ratified and further that the act of
S wll be that of V, which included not only the making of
the docunment but also the presentations. The second power
of attorney was produced in the suit, and the suit was
di smssed. Appeal in the District Court and a second appea
filed in the H gh Court failed. Dismssing the appeal, this
Court,

HELD : The first power of attorney was not authenticated as
required by s; 33 of the Indian Registration Act which in
the case of an Indian residing abroad, requires that t he
docunent shoul d be authenticated by a Notary Public. The
docunent only bore the signature of a wtness without
anyt hingto show that he was a Notary Public. In any event
there was no authentication by the Notary Public (if he was
one) in the manner which the | aw would consider adequate.
The second power of attorney however did showthat it was
executed before a proper Notary Public who conplied with the
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laws of California and authenticated the docunent as
required by that law, and was also duly authenticated in
accordance wth our laws. The only conplaint was that the
Notary Public did not say in his endorsenment that V had been
identified to his satisfaction. But that flows fromthe fact
that he endorsed on the docunent that it had been
subscri bed and sworn before him There is a presunption of
regularity of official acts and he nust have satisfied
hinmself in the discharge of his duties that the person who
was executing it was the proper person. This nade the
second power of attorney valid and effective both under s.
85 of the Indian Evidence Act and s. 33 of the Indian
Regi stration Act. [42 G 43 (]
The second power of attorney was a valid docunent and it
authorised S to execute the docunent as well as to present
it for registration. This being a docunent ratifying a
former inconclusive act rel ated back

39
to the time when the first docunent was nade and cured the
illegality “in the presentation for registration which had
t aken pl ace.
Now the law is quite clear that ratification relates back to
the original act provided there is a disclosed principal
[43 E-F]
Kei ghly Maxsted & Co. v. Durant; [1901] A.C 241 and WIson
v. Tunman, 1843 6 M & G 242, relied on
Kottie Keran & Ors. v. Lachm Prasad Sinha & Ors. 58 |.A
58, held inapplicable.
The appellants were not entitled to the declaration prayed
for. They neither asked for the cancellation of the order
of the Collector nor for any injunction, two of the reliefs
which they were entitled to ask in the case in addition to

the declaration. Such a suit was hit by s. 42 of the
Specific Relief Act and they were to be denied t he
declaration wthout these specified reliefs. |ndeed t hey
had only to ask for the setting aside of the order

The suit was notproperly franed. The appel l'ant's

as plaintiffs in the case joined the transferees fromV but
nmade no attenpt to join V, the son of the origina
nortgagor. The suit could be only properly franed with al
the parties before the Court.Even if V.was not a necessary
party, he was at |east a proper party.If he had been
brought before the court, it could have known from himihet her
he bad given the authority to execute the docunent- and  he
could have adopted the act of S by ratifying it _again.
Normally costs should follow the event and it is not the
rule that costs should be left to be borne to the parties.
Here a case was decided against one of the parties in a
contentious 'matter, and costs should have been awarded. [44
F- 450

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Givil Appeal No. 198 of
1967.

Appeal by special |eave fromthe judgnment and order dated
December 14, 1966 of the Punjab and Haryana H gh Court in
Regul ar Second Appeal No. 399 of 1966.

Hardev Singh, H L. Kapoor and Dhul Chand. for the appel-
| ant s.

Bi shan Narain, Sadhu Singh, Bireswar Bhattacharya and
Jagmohan Khanna, for the respondents.

The Judgnent of the Court was delivered by

Hi dayatullah C J., This is an appeal against the judgment of
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a learned Single Judge of the High Court of Punjab dated
December 14, 1966 confirming the dismssal of a suit filed
by the appellants. The facts of the case are as follows :
One Bhag Singh nortgaged certain lands to Ran Jang Singh in
the year 1923. On Septenber 6, 1961 one Vernon Seth Choti a,
son of Bhag Singh executed a power of attorney in Califor-
nia, UGS A authorising Sardar Kartar Singh Chawla, an
advocate of this Court, to sell the property and execute the
sal e deed and

40

present it for registration. This power of attorney was
wi t nessed by one Daniel E. Cooper. On the strength of this
docunent, Sardar Kartar Singh Chawl a executed the sale deed
on May 30, 1963 in favour of the respondents in this appeal
He presented it for registration and the docunment was
regi stered. The vendees thereupon sought to redeem the
nortgage and applied under s. 9 of the Punjab Redenption of
Mort gages Act, 1913. They deposited the entire amount clue
under the nortgage in the "Collector’s court and we

understand that the anmount is still |ying there, because of
the Ilater proceedings fromwhich this appeal arises. The
Col l ector ordered the redenption of the nortgage. The Ap-
pellants who are the sons of the original nort gagee
thereupon filed a suit under s. 12 of the Act on August 7,
1963. It is necessary to refer to their petition of plaint,
not with a viewto finding out what they stated there, but
to see what reliefs they clained in the suit.. In para 10 of

the petition of plaint, the appellants as plaintiffs stated
"The plaintiffs pray that a decree for
declaration to the effect that the defendants
are neither the owners of the above nmentioned
land nor they have any right to get the
aforesaid |and redeened as per the orders of
the §S.D.O Mikatsar exercising the powers of
Col | ector, dated the 6th August, 1963 which is
illegal and against |law and the plaintiffs are
not bound by it and neither the defendants are
entitled to take possession of the “aforesaid
land in accordance with that order, be passed
in favour of the plaintiffs against t he
def endants with costs.”

VWiile this suit was still pending and because of the

chal l enge to the power of attorney on the ground that it had

not been properly authenticated under the law, a fresh power

of attorney was executed by Vernon Seth Chotia on March 23,

1964 in favour of Sardar Kartar Singh Chaw a. The  second

power of attorney was subscribed and sworn to before the

Notary Public in and for the County of Al aneda, State of

California. The Cerk of the Court as required by the /| ans

of California appended a certificate that the Notary Public

had duly given the certificate in acknow edgenent- of the

execution of the power of attorney by Vernon Seth Chatia.

The endorsenent of the Notary Public reads: |

"Subscribed and sworn to before ne this 23rd day of March

1964.

Betly J. Botel ko

Notary Public in and for the County of Al aneda,

State of California."

41

This second power of attorney was produced in the suit and

the court of first instance ordered the dism ssal of the

suit, because it was of opinion that the transfer in favour

of the redeem ng nortgagors by Vernon Chotia was thereafter

flam ess. Appeal in the District Court and a second appea

filed in the H gh Court fail ed. This appeal has been
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brought by special |eave,

M. Hardev Singh in arguing the appeal referred to the
provisions of S. 85 of the Indian Evidence Act which
provides that a Court shall presunme that every docunent
purporting to be a power of attorney and to have been
executed before and authenticated by a Notary Public was
dul y executed and authenticated. He cont ended t hat
authentication of the power of attorney had to be in a
particular form and that it was not sufficient that a
wi tness should have signed the docunent, be he a Notary
Public or any other. It ought to have been signed by the
persons named in s. 85 and shoul d have been authenticated
properly. He admtted that there was no prescribed form of
aut hentication, but he relied upon a ruling of the All ahabad
H gh Court reported in Wali Mhanmad Choudhari and others v.
Jamal uddi n Chaudhari (1) where it is stated t hat
aut henti cation neans that the person who authenticates mnust
satisfy hinsel f about the identity of the person executing
or neking the document. He argued that the authentication
shoul d "~ have shown on its face that the Notary Public had
satisfied hinself that Vernon Chotia was the real person who
had si gned the power of attorney before him He contended,
therefore, that the first power of attorney was invalid
because it was not ‘authenticated before any of the persons
naned in s. 85 and 'the second power of attorney was invalid,
because it did not show on its face that the Notary Public
had satisfied hinself that it was Vernon Chotia who executed
the docunent. He al so contended that, in any event, the
execution of the second power of attorney was ineffective
after the expiry of four nonths during which registration
had to be obtained and further that the act of M. Chawa in
presenting the docunent for registration under the invalid
first power of attorney, could not be cured by the execution
of a second power of attorney.

M. Hardev Singh referred us to the provisions of ss; 32 and
33 of the Indian Registration Act. Under s. 32, it s
provided that a docunent to be  registered, whether the
registration is conpulsory or optional,’” must be by the
presentation at the proper registration office  either by
some person executing or clainmng under the same or by the
agent of such person, representative or assign, duly
aut hori sed by power-of-attorney executed and authenticated
in the manner therein nmentioned. H's contention was

(1) AI.R 1950 All. 524,

1Sup, Cl (NP)/70-4

42

that for a proper registration, due presentation was a
condition precedent and that presentation could only be
either by the executant, that is the Principal who conveyed
under the deed or a duly constituted representative under a
power of attorney properly executed. He referred then to s.
33 which says that if the principal at the time of execution

does not reside in India the power of attorney wll be
recognised only if it is executed before and authenticated
by a Notary Public. 1In other words, his contention was that

power of attorney for purpose of presentation of a docunent
for registration as also for its execution nust be a
properly authenticated docunment and in the case of a person
residing abroad, it nust be a document executed by the
Pri nci pal before the Notary Public and attested and
authenticated by the Notary Public after due proof of the
identity of the person naking the docunent. He relied
further upon the ruling in Dottie Karan and others v. Lachni
Prasad Sinha and others(1l) and contended that if a power of
attorney wunder which a docunent was presented and got
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regi stered, were found to be defective, then the registra-
tion would be of no consequence, because the registering
of ficer would lack jurisdiction to register the docunent.
These are the stages by which M. Hardev Singh contended
that registration in this case was ineffective, that the
vendees derived no title and therefore they had no, title to
claim redenption either wunder the Punjab Redenption of
Mortgages Act or otherwi se. These contentions were also
raised in the High Court and the two courts below, but were
concurrently rejected.

It is plain that presentation for registration could be,
either by the Principal or by a duly constituted attorney.
It is wequally plain that a proper power of attorney duly
aut henticated as required by |aw had to be made before power
could be conferred on another either to execute the document
or to present it for registration. That indeed is the |aw
The short question in'this case is whether M. Chaw a
possessed such ~a power of attorney for executing the
docunent and for presentation of it for registration. Now,
if we were to take into account the first power of attorney
which was executed in his favour on May 30, 1963, we would
be forced to say that it did not conply wth the
requirenents of the l'aw and was ineffective to clothe M.
Chawla wth the authority to execute the sale deed or to
present it for registration. Mat power of —attorney was not
aut henti cat ed as required by s. 33 of t he I ndi an
Regi stration Act ' which in the case of an Indian residing
abroad, requires that the document shoul d be  authenticated
by a Notary Public. = The document only bore the signature of
a witness wthout anything to

(1) 58 1.A 58.

43

show that he was a Notary Public. In any event there was no
aut hentication by the Notary Public if he was one) ' in the
manner which the | aw woul d consider adequate. The second

power of attorney however does show that it was executed
before a proper Notary Public who conplied with the /|l aws of
California and authenticated the docunent as required by
that law. W are satisfied that that power of attorney was
al so duly authenticated in accordance with our | aws. The
only conplaint was that the Notary Public did not say in his
endorsenent that M. Chawl a had been identified to  his
satisfaction. But that flows fromthe fact that he endorsed
on the docunent that it had been subscribed and sworn before
him There is a presunption of regularity of official acts
and we are satisfied that he nust have satisfied him self
in the discharge of his duties that the person who was
executing it was the proper person. This nakes the second
power of attorney valid and effective both under s. 85 of
the I ndian Evidence Act and s. 33 of the Indian Registration
Act .

The only question is whether the second power of attorney
was effective to render valid the transaction of sale and
the registration of the docunment both earlier than the power
of attorney. In our judgnent, it would be so. M. Hardev
Si ngh does not read into this matter the fact of
ratification by Vernon Seth Chotia of his earlier power of

attorney. The second power of attorney states in express
terns that the first power of attorney was defective and was
being ratified. Vernon Seth Chotia also stated in the

second power of attorney that the act of M. Chawl a woul d be
his act which included not only the maki ng of the docunent
but also the presentation of that document. Now the law is
quite clear that ratification relates back to the origina
act provided there is a disclosed principal and this has
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been stated nowhere better than by Lord Macnaughton in
Kei ehl ey, Maxted and Co.v. Durant(1) quoting Tindal, C J.
in Wlson v. Tumman(2).

"That an act done, for another, by a person

t hough wi t hout any pr ecedent

aut hority
what ever, beconmes then act of the principal
subsequently ratified by him is the known and
wel | -established rule of law. In that case
the principal is bound by the act, whether it
be for the detrinent or his advantage, and
whether it be founded on a tort or on a
contract, to the sane effect as by, and with
all the consequences which follow from the
sanme act done by his previous authority. And
so by a wholesone and convenient fiction, a
person ratifying. the act of another, who,
wi-t hout -aut hority, has made a contract openly
and avowedly on his behalf, is deenmed to be,
infact he was not, a party to the contract."
(1) [1901] A C. 241 at 246-47.
(2) 1843 6 M & G at p. 242.
44
Rel ation back of ~an act of ratification was expressly
accepted in this case. ~ O her cases have been summarised in
the manual of the Law and Practice of Powers of Attorney
issued by the Council of the Chartered  Institute of
Secretari es. This ‘follows fromthe maxim of law "Canis
rati habitio retrotrahitur at mandate priori sequi paratur”-
that is to say, ratification is thrown backto the date of
the act done, and the agent is put in the sane position as
if he had authority to do the act at the tine the act was
done by him The |earned authors quote the case of the
House of Lords which we have above cited and add to it
certain other cases with which we do not consider necessary
to encunber this judgnent.
It therefore follows that the second power of attorney was a
valid docunment and it authorised M. Chawla to execute the
document as well as to present it for registration. Thi s
bei ng a docunent ratifying a forner inconclusive act rel ated
back to the time when the first docunent was made and cured
the illegality in the presentation for registration which
had taken pl ace.
The case of the Privy Council on which great reliance was
pl aced, nanely, 58 |.A 58 (cit. supra) no doubt states that
presentation by a person who is not properly authorised by a
power of attorney is ineffective and the registration void,
but there the Judicial Commttee was not considering. the
case of a subsequent ratification. They were only concerned
with an invalid docunment and nothing nore. |If there had
been ratification, the other principle to which.-we have
adverted here woul d have been taken note of and the decision
woul d probably have been different.
In these circunstances, we are satisfied that there was
proper execution of the docunent and registration. It is
hardly necessary, in view of our decision, to say anything
nore about this case. W are also satisfied that the

appellants were not entitled to a declaration. We have
reproduced the paragraph in which the reliefs were asked in
the plaint. It will be noticed that they neither asked for

the cancellation of the order of the Collector nor for any
injunction, two of the reliefs which they were entitled to
ask in the case in addition to the declaration. Such a suit
would be hit by s. 42 of the Specific Relief Act and we
would be quite in a position to deny them the declaration
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wi t hout these specific reliefs. |Indeed they had only to ask
for the setting aside of the order

Further, this is obviously an unnmeritorious suit on the part
of the nortgagees. They are after all nortgages and
redenpti on has been offered to themby a person who is the
son of the original nortgagor and who has resorted to the
qui ck renedy of the Redenption Act, for getting the nortgage
redeened. This nortgage took place as far back as 1923 and
we are now in the year

45

1970. It is obvious that over the years this property rnust
have appreciated considerably in value. The intention of
the nortgagees is to retain the property as long as they can
by raising technical objections in the way of the nortgagors
seeking to redeem it. Further again the appellants as
plaintiffs in the case joined the transferees from Vernon
Seth Chotia but made no attenpt-to join Vernon Seth Choti a,
the son of the original nortgagor. The suit could be only

properly /franmed with all the parties before the Court. In
our opinion, even if Vernon Seth Chotia was not a necessary
party, he was at |east a proper party. ,If he had been

brought before the court, we would have known from him
whet her he had given-the authority to execute the docunent
and he could have adopted the act of  Sardar Chawa by
ratifying it again/ The suit was not properly framned. For
all these reasons, the appeal has no nerits and it fails and
will be disnmissed with costs.

We are surprised to note that the learned Judge in the High
Court did not award costs. Normally costs should follow the
event and it is not the rule that costs should be left to be
borne to the parties. Here a case was deci ded agai nst one
of the parties in a contentious matter, and  costs.  should
have been awar ded.

Y. P. Appeal dism ssed
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