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V. Sivaraman /(plaintiff-respondent No.1) filed a suit
agai nst  Shakunt hal a,” wi dow of his brother, for declaration
of title to the suit property and for a direction to the
def endants, nanely, Shakunthal a and Vinayagam to put himin
possession of that property andto pay the arrears of rent
amounting to Rs.18,000/- together with further nmesne
profits. The suit was decreed by the trial court. on b5th
Sept enber, 1983 agai nst whi ch Shakunthala filed an appeal in
the H gh Court and during the pendency of the appeal in that
Court, the present appellants were inpleaded as respondents
by order dated 20.3.1985 passedin CMP. No.5008 of 1984.
It was indicated in that application that three days after
the decree was passed by the trial court, plaintiff
(respondent No.1l) sold the suit properties to the appellants
and since the properties in suit had been assinged to them
they had to be inpleaded as respondents as required by O der
22 Rule 10 C. P.C

Respondent No.1l, it appears, filed an application
(CMP. No. 15941 of 1987) in the High Court for dismssing
the suit as not pressed as he had conprom sed the dispute
wi th Shakunt hal a and wanted the conprom se to be recorded.
This application was allowed by the Hgh Court by its
judgrment dated October 28, 1987 and it is ‘against _this
j udgrment that the present appeals have been filed.

M. K. Parasaran, |earned Senior Counsel <appearing
for the appellants, has contended that the suit which was
decreed by the trial court should not have been dism ssed as
not pressed at the instance of respondent No.1l as he had
already transferred the suit properties in favour of the
appel l ants who, being tranferees-pendente-lite were vitally
interested in the decree remaining intact. It was further
contended that respondent No.1 had been held to be the owner
of the property in suit by the trial court and it was after
a declaration was granted in his favour that the property
was purchased by the appellants. The dism ssal of the suit
as not pressed at the appellate stage, had the effect of
destroying the decree passed in favour of respondent No.1
and since the property in question, which was the subject
matter of the suit, had already been transferred in favour




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

of the appellants, the suit could not have been dism ssed as
not pressed at the instance of respondent No.l1 who had
ceased to be the owner of the property and in whose place
the present appellants had beconme the owners and were, in
that capacity, inpleaded as respondents in the appeal

Learned counsel for respondent Nos.1l and 2, on the
contrary, contended that the plaintiff (respondent No.1l) had
an unfettered right to have his suit disnmissed as not
pressed. He, it is contended, cannot be forced by any of
the parties to the suit, to continue to prosecute the suit.
It is also contended that under Order 23 Rule 1 of the Code
of Cvil Procedure, respondent No.l1 had the right to
conpromise the suit wth Shakunthala (respondent No.?2)
agai nst whom he had filed the suit and since the dispute
between respondent Nos. 1 and 2 had been ami cably settled
by a conprom se, it was open to respondent No.1 to apply to
the Court to dismss the suit as not pressed.

The relevant portion of Order 23 Rule 1 provides as
under : -

"1, Wthdrawal of suit or abandonnment of part of
claim- (1) At any time after the institution of a suit, the
plaintiff my as against all or any of the defendants
abandon his suit or ‘abandon a part of his claim

(2) (3) Were the
Court is satisfied,-

(a) that a suit must fail by reason of some forma
def ect, or

(b) that there are sufficient grounds for allowing the
plaintiff to institute a fresh suit for the subject- matter
of a suit or part of a claim

it my, on such ternms as it thinks fit, grant the
plaintiff pernmission to withdraw from such suit or such part
of the claim with liberty to institute a fresh suit in
respect of the subject-matter of such suit or such part of
the claim

(5) Nothing in this rule shall be deened to authorise
the Court to pernmit one of several plaintiffs to abandon a
suit or part of a claimunder sub-rule (1), or to w thdraw,
under sub-rule (3), any suit or part of a claim w thout the
consent of the other plaintiffs.

Oder 23 Rule 1, quoted above, provides that a
plaintiff can withdraw a suit or abandon a part of his claim

uncondi tional |l y. It creates a right in favour of the
plaintiff to wthdraw the suit, at any tinme, after its
institution. Once the suit is withdrawmn or any part of the

suit is abandoned against all or any of the defendants,
unconditionally, the plaintiff cannot bring a fresh suit on
the same cause of action unless |leave of the Court is
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obt ai ned as provided by Order 23 Rule 1(3)(b).

In ot her wor ds, a plaintiff cannot whil e
uncondi tionally abandoning a suit or abandoning a part of
his claim reserve to hinself the right to bring a fresh
suit on the same cause of action. ( See: Hulas Rai Baij
Nath vs. K P. Bass & Co., AIR 1968 SC 111 = 1967 (3) SCR
886) .

The question in the present case is, however, a little
different. If the suit has already been decreed or, for
t hat matter, dismissed and a decree has been passed
determning the rights of the parties to the suit, which is
under challenge in an appeal, can the decree be destroyed by
maki ng an application for dismssing the suit as not pressed
or unconditionally wthdrawing the suit at the appellate
st age. It is this question which is to be decided in this
appeal

Every suit, if it is not wthdrawn or abandoned,
ultimately results in a decree as defined in Section 2(2) of
the Code of Civil Procedure.  This definition, so far as it
is relevant, is reproduced bel ow -

"2(2). "decree" neans the formal expression of an
adj udi cation which, so far as ragards the Court expressing
it, conclusively determines the rights of the parties wth
regard to all or any of the matters in controversy in the
suit and nmay be either prelimnary or final. It shall be
denmmed to include the rejection of ~a plaint and the
determ nation of any question wthin Section 144, but shal
not i ncl ude-

(a) any adjudication fromwhich an appeal lies as an
appeal from an order, or

(b) any order of dismssal for default.

Expl anation.- A decree is prelimnary when further
proceedings have to be taken before the suit can be
conpletely disposed of. It is final when such adjudication
conpletely disposes of the suit. It may be partly

prelimnary and partly final."

Thus a "decree" has to have the follow ng  essentia
el ements, nanely,

(i) There nmust have been an adjudication in a suit.

(ii) The adjudication nust have deternined the rights
of the parties in respect of, or any of the matters in
controversy.

(iii) Such determnation nust be a concl usi ve
determ nation resulting in a formal expression of the
adj udi cati on. Once the matter in controversy has received
judicial determ nation, the suit results in a decree either
in favour of the plaintiff or in favour of the defendant.

What is essential is that the matter nust have been
finally decided so that it beconmes conclusive as between the
parties to the suit in respect of the subject matter of the
suit with reference to which relief is sought. It is at
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this stage that the rights of the parties are crystallised
and unl ess the decree is reversed, recalled, nodified or set
aside, the parties cannot be divested of their rights under

the decree. Now, the decree can be recalled, reversed or
set aside either by the Court which had passed it as in
review, or by the Appellate or Revisional Court. Si nce

wi thdrawal of suit at the appellate stage, if allowed, would
have the effect of destroying or nullifying the decree
affecting thereby rights of the parties which cane to be
vested under the decree, it cannot be allowed as a matter of
course but has to be allowed rarely only when a strong case
is mde out. It is for this reason that the proceedings
either in appeal or in revision have to be allowed to have a
full trial on merits.

There is a consensus of judicial opinion anbngst the
H gh Courts on the question before us. W may begin by
referring’ to an old decision of the Bonbay H gh Court in
Tukaram_ ‘Mahadu Tandel vs. Ranthandra Mahadu Tandel & O's.,
AR 1925  Bonbay 425 in which the Division Bench of that
Court observed that though-as a general proposition, a
plaintiff «can, at any tine, withdraw a suit but where the
parties have entered into a conpronise and the defendant has
acquired a right under the conpromi se, it would not be open
to the plaintiff who had consented to ‘the conprom se,
afterwards to annul its effect by w thdrawi ng the suit under
Oder 23 Rule 1 read with Rule 3 thereof.

From Bonbay, we rmay travel to Madras and refer to the
decision of that High Court in Dharma Raja vs. K M Pethur
Raja and others, AIR 1924 Madras 79. In this case, the
plaintiff had obtained a decree against the defendants
agai nst which only one of the defendants had filed an appea
while the rest of themdid not-chal lenge that decree. At
the appellate stage, the plaintiff-respondent wanted to
withdraw the suit against the appealing defendant 'so that
the decree which had already been passed against  other
def endnat s who had not appeal ed, may be enjoyed by him The
H gh Court while rejecting the application of the plaintiff
for wthdrawal under Order 23 Rule 1. C. P.C. observed as
under : -

"The provision of lawrelied on by the plaintiffs-
respondents in O 23, R1 of the Code of Civil ~ Procedure,
which provides for the withdrawal of a suit by a plaintiff
and abandonnent of part of his claim Thus the rule gives
as a matter of right and it is not disputed that a simlar
privilege is inherent in an appellant as regards his appeal
but we have not been referred to any ruling or provision of
law which would extend this privilege to a plaintiff-
respondent, nor can we see any reason why, when the
litigation has reached the stage of an appeal, t he
respondent should be allowed the right to defeat the appea
and prevent its being heard by the sinple process  of
withdrawing his suit as against the appellant. It nay of
course be argued that, although this is not a right of the
appel | ant, nevertheless it is in the discretion of the Court
to allow himto do so but that will depend on considerations
which, we think, have not been appreciated by the |ower
appel | ate Court."

In Kedar Nath and others vs. Chandra Kiran and
others, AIR 1962 All ahabad 263, pernission to withdraw the
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suit at the stage of second appeal was refused. The Court
observed that where the case is at the stage of second
appeal and the trial court has given a finding of fact which
is binding in second appeal, the Court should not deprive
the party of the plea of res judicata by allowing the
plaintiff to withdraw the suit at that stage.

This decision was considered by the Division Bench of
the same High Court in Vidhydhar Dube and others vs. Har
Charan and others, AIR 1971 Allahabad 41 and was approved.
It was held that the right of the plaintiff to withdraw the
suit at the appellate stage is not an absolute right but is
subject to rights acquired by defendant under the decree.
It was al so observed that withdrawal nmay be permtted if no
vested or substantive right of any party to the [litigation
is adversely affected. The decision of this Court in Hul as
Rai Baij Nath vs. K P Bass & Co., AIR 1968 SC 111, was
al so consi dered and distingui shed by observing as under: -

"I'n-that case the Court had to consider the right of a
plaintiff to w thdrawthe suit before a decree cane into
exi stence and not after the decree had conme into being. It
was observed: "It is-unnecessary for us to express any
opinion as to whether a Court is bound to allow wthdrawa
of the suit of a plaintiff after sone vested right nay have
accrued in the 'suit in favour of the defendant. On the
facts of this case, it is clear that the right of the
plaintiff to wthdraw the suit was not at all affected by
any vested right existing in favour of the appellant and,
consequently, the order passed by the trial - court was
perfectly justified." In the present case, however, a right
has become vested in the defendant after the decree in the
suit had been passed."

Kedar Nath’'s case (supra) was followed in Kanhaiya and
ot hers VS. Vst . Dhaneshwar i and another, "AIR 1973
Al l ahabad 212, in which it was again laid down that the
plaintiff does not have an unqualified or unfettered right
under Order 23 Rule 1(1) CP.C. to withdraw the suit at the
appel | ate stage when rights have accrued to the respondents
under the decree.

Both these decisions, nanely, the decision  of the
Al l ahabad High Court in Kedar Nath’s case and ~Kanhaiya's
case were followed by the Andhra Pradesh H'gh Court in
Thakur Balaram Singh vs. K. Achuta Rao and others, /1977
(2) AP.L.J. 111, and it was held that though the plaintiff
has an absolute right to withdraw his suit before the
passing of a decree under Order 23 Rule 1(1) C. P.C but
perm ssion to withdraw the suit at the appellate stage woul d
be refused if it would have the effect of prejudicing  or
depriving any right which became vested in the respondents
or had accrued to them by reason of the findings recorded by
the trial court. The Al l ahabad decisions, referred to
above, were followed by the Rajasthan H gh Court in Ram Dhan
VS. Jagat Prasad Sethi and others, AIR 1982 Raj asthan 235,
and Kasliwal, J.(as he then was) held that if the w thdrawa
of the suit at the appellate stage woul d have the effect of
destroying the rights which had cone to be vested in the
def endant -respondents, the suit would not be permitted to be
wi t hdr awn. It was al so held that though the plaintiff has
an unqualified right to withdraw the suit under Order 23
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Rule 1(1) CP.C., he cannot be allowed to do so at the
appel | ate stage. It was observed that though it is right

that the plaintiff would be precluded frombringing a fresh
suit on the sane subject matter, it could not be denied that
the defendant would not be entitled to use the findings
given in such a suit as res judicata in subsequent
proceedi ngs. The sane view was al so expressed by the Punjab
and Haryana H gh Court in Sh. Guru Maharaj Anahdpur Ashram
Trust Guna vs. Chander Parkash and others, 1986 (1) 89
Punj ab Law Reporter 319. The Court observed: -

"Once the decree is passed by the trial court, certain
rights are vested in the party in whose favour the suit is
deci ded. Thus, the plaintiff is not entitled to wthdraw
the suit as a matter of course at any tinme after the decree
is passed by the trial court. ~In these circunstances, the
| ower ~appellate  court has acted illegally by allowing the
plaintiffs to wthdraw the suit after setting aside the
j udgrment ‘and decree of the trial court dismssing the suit."

In another Allahabad decision in Jutha Ramvs. Purn

Devi and others, ILR 1970 (1) All ahabad 472, the plaintiff
conprom sed the /suit wth certain defendants at the
appel | ate stage and gave an applicationto withdraw the suit
agai nst those defendant-respondents. The - Court refused
permi ssion to withdraw the suit as the w thdrawal woul d have
the effect of depriving the other respondents of the benefit
of the |lower courts’ adjudication in their~ favour. Thi s
deci sion, incidentally, applies squarely to the facts of the
present case as in this case also the plaintiff conmprom sed
with one of the respondents and gave an - application for
wi t hdrawal of suit. Obviously, the intention was to deprive
the appellants of the benefit which had accrued to them on
account of a declaratory decree having been passed in favour
of the plaintiff who incidentally was their predecessor-in-
i nterest.

In view of the above discussion, it comes out that
where a decree passed by the trial court is challenged .in
appeal, it would not be open to the plaintiff, at that
stage, to wthdraw the suit so as to destroy that _decree
The rights which have conme to be vested in parties to the
suit under the decree cannot be taken away by withdrawal of
suit at that stage unless very strong reasons are shown that
the withdrawal would not affect or prejudice  anybody’s
vested rights. The inpugned judgnent of the H gh Court in
which a contrary view has been expressed cannot be
sust ai ned.

The Hi gh Court also comitted an error in not
considering the inmpact of Rule 1-A which was inserted in
Order 23 by the Code of Cvil Procedure (Amendment) Act,
1976 (104 of 1976). This Rule provides as under: -

"1-A When transposition of defendants as plaintiffs
may be permtted.- Wiere a suit is withdrawn or abandoned by
a plaintiff under Rule 1, and a defendant applies to be
transposed as a plaintiff under Rule 10 of Order 1|, the
Court shall, in considering such application, have due
regard to the question whether the applicant has a
substantial question to be decided as against any of the
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ot her defendants."

The appellants before us, no doubt, had not applied
before the H gh Court for being transposed as plaintiffs in
place of the original plaintiff who had nmade an application
for withdrawal of suit, but it cannot be overlooked that the
plaintiff had transferred the property in suit in favour of
the appellants, and, that too, after a declaration was given
in his favour by the trial court that he was the owner of
that property. It was thereafter that the appellants were
i npl eaded as respondents in the appeal under Order 22 Rule
10 C. P.C Once the property was transferred to the
appel lants and the appellants were also inpleaded as
respondents in the appeal hbefore the High Court, they were
virtually in the position of the plaintiffs. Since they had
pur chased t he property - from the plaintiff after a
decl aration was given in his favour that he was the owner, a
val uabl.e right ~cane to be vested in the appellants which
could 'not be taken away by the plaintiff by w thdrawal of
the suit ‘unconditionally as the w thdrawal was positively to
have the effect of destroying the decree already passed in
favour of the plaintiff.

As a desperate bid to save the lost battle, |earned
counsel for plaintiff-respondent No. 1 contended that since
the appellants had obtained the sal e-deed by fraud, which
woul d not have the effect of conveying any title to them
they cannot, in the nmatter of withdrawal of suit, intervene

nor can they be heard to oppose withdrawal. W are not
entering into the legality of the sale-deed as it is not the
subject nmatter of the suit under appeal. ~Since appellants

had already been inpl eaded as respondents in'the appeal on
the basis of that sal e-deed, they have a right to be heard
in the matter of wthdrawal of suit.

For the reasons stated above, the appeals are all owed.
The i nmpugned judgnent passed by the H gh Court is set aside,
the application for withdrawal of suit is rejected and the
appeals are remanded to the H gh Court for deciding /it on
merit in accordance with law. The parties shall bear their
own cost.




