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Thi s appeal by the Wst Bengal State Electricity Board
is fromthe common judgnment of a Division Bench of the High
Court at Calcutta in MA T. No.398 of 2000, C.A'N. No.1089
of 2000 and MA T. No.523 of 2000 with cross objections
(C.OT. No. 522 of 2000) dated April 4, 2000 dism ssing the
appeal s and cross objections and confirm ng the order of the
|earned Single Judge in WP.No.22458(W of 1999  dated
February 3, 2000. To appreciate the controversy . in/ this
case narration of the following relevant facts - w|ll be
necessary. As a pragmatic solution to neet the peak demand
of the energy/power by the West Bengal and also to cater to
the requirements of the entire Eastern Region, the West
Bengal State Electricity Board (for short, the appellant)
formulated Purulia Punmped Storage Project (for short,
the Project), at an estimated cost of about Rs.3,188.9
crores wth an installed capacity of 900 MW For funding
that project the Central CGovernnent entered into a |oan
agreement with the Overseas Econom c Cooperative Fund now
Japan Bank of International Cooperation (for short, the
J.B.1.C). The Project is proposed to be conpleted in six
Lots of which Lot No.4 relates to main civil works. For
carrying out the work of Lot No.4, the appellant, after
conplying with the formalities and after satisfying itself
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of the pre- qualification of the bidders, invited revised
tenders (hereinafter referred to as, the tenders). The

bids were to be submitted on or before April 27, 1998.
Three bidders are nowin fray. The first is a consortium of
four conpanies (respondent Nos.1l to 4), the second is Ms.
Tai sei  Corporation (respondent No.10) and the third is Ms.
Skanska International (respondent No.11). They submtted
their bids along wth the sunmary sheets thereof. On
Septenber 8, 1999 the bids were opened in the presence of
the representatives of the bidders and they were read out;
the bid of respondent Nos.1 to 4 was Rs.647.90 crores, of
respondent No.11l was Rs.691.22 crores and of respondent
No.10 was 726.50 crores.. Wiile the details of the bid were
under scrutiny, by letter dated COctober 25, 1999, respondent
Nos.1 to 4 informed the appellant that there was a

repetitive systematic conputer typographical transm ssion
failure and requested that it be corrected. On Decenber

17, 1999 they sent another letter stating that they had
reason to believe that the appellant was evaluating their
price bid by an-illogical and incorrect application of the
Instructions To Bidders (for short, the |ITB) and pointed

out that the mistake indicated in their letter of Cctober
25, 1999 was that Indian Rupee unit rate stated in the first
line Item 0.2 was repeated in the next two succeedi ng |ines,
which is clerical innature and not an arithmetic error

They enphasised that their bid was the |l owest at Rs.647.90
crores and assured that they would maintain the said bid
price. Under the I'TB, the appellant evaluated their bid and
on December 18, 1999 inforned themthat during checking of
their bid docunents a good number of arithnmetic errors was
di scovered. Copies of  duly corrected docunents wer e
conmuni cated to the said respondents for their response to
be sent in witing to the appellant before Decenber 27, 1999
(1700 1ST). A caveat was also entered that the said letter
did not provide any confirnmation towards acceptance of their
bid and subsequent award of contract by the appellant.
Chal l enging the validity of the said letter of the appell ant
dated Decenber 18, 1999, respondent Nos.1l to 4 filed the
aforementioned wit petition in the Hi gh Court at Calcutta.
On Decenmber 21, 1999 a |earned Single Judge of the High
Court granted an interimdirection to the appellant to
consi der the representati on which would be made to it by the
wit petitioners (respondent Nos.1 to 4). A representation
was accordingly nmade to the appellant on Decenber 23, 1999,
which was decided by the Evaluation Comittee of the
appel l ant on January 6, 2000. The decision taken by the
appel lant pursuant to the order of the High Court dated
December 21, 1999 did not neet with the approval  of the High
Court. On  February 3, 2000, while disposing of. the 'wit
petition, a learned Single Judge of the Hi gh Court directed
the appellant to reconsider the representati on of respondent
Nos.1 to 4, after giving hearing to them and to pass and
conmuni cate a reasoned order within one week fromthe date
of the order. Against the said order of the |earned Single
Judge, the aforenentioned appeal s and cross-objections were
filed both by the appellant as well as by respondent Nos.1
to 4. A Division Bench of the H gh Court at Calcutta, by
the inpugned conmon judgnment, dism ssed the appeals and the
cross-obj ections wupholding the order of the learned Single
Judge, directed the appellant to permt respondent Nos.1l to
4 to correct the errors in the bid documents and then
consider their bid along with the other bids and take a
decision objectively and rationally. M. Altaf Ahned, the
| earned Additional Solicitor General, appearing for the
appel l ant, has submitted that the appellant is bound by the
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ITB and it acted accordingly. The letter dated Cctober 25,
1999 of respondent Nos.1l to 4 did not indicate the errors in
the bid docunents and the correction sought by them Even
their letter of December 17, 1999 did not specify in any
detail the desired corrections, therefore, the appellant
proceeded to evaluate the bid in terms of 1 TB. The actua
scope of correction sought by respondent Nos.1l to 4 cane to
light in their representation dated Decenber 23, 1999, filed
after approaching the Hi gh Court. The appellant, subnitted
the | earned Additional Solicitor General, comitted no w ong
in rejecting the representation as the sanme was not
acceptable in ternms of O ause 29 of the | TB because neither
the unit rate can be changed nor the price bid can be
altered at the request of the bidder; the unit rate quoted
is final and the appellant can correct only arithmetic
mstakes in the line total on the basis of the quoted wunit
rate. M . Ashok H. Desai, the | earned senior counse
appearing . for respondent No.11, argued that the resolution
of the appellant rejecting the representation on January 6,
2000 was in accordance with C ause 29.1(b) of the ITB and
that there was no case for interference by the High Court.

The decision of the -appellant in evaluating the bid
docurments in terns of |ITB, subnmitted the | earned counsel
could not be termed as arbitrary or illegal; in the

exanple: A Xx B=C B being the quantity for which the bid
is offered; A and C being the unit rate and the result of
the nmultiplication respectively, are unalterable at the
i nstance of the bidder. |If any arithmetic error in arriving
at the line total is noticed by the appellant, that alone
could be corrected by it. But, the correction sought by
respondent Nos.1l to 4, was in effect a changein the wunit
rate which was inperm ssible and, therefore, the decision of
the appellant could not have been interfered with by the
H gh Court. M.Bhaskar P.Cupta, the |earned senior counse

appearing for respondent No. 10, submitted that the unit rate
given by respondent Nos.1l to 4 was an essential term which
woul d be evident from d auses 14, 27 and 29 of the /ITB, so
permtting them to correct the bid would tantamunt to
nodi fying the essential termof the bid and as such the High
Court ought not to have directed the appellant to permt
correction of bid docunments and further to consider their
bid along with the other bids. M . P.Chidanbaram "t he
| earned senior counsel appearing for respondent Nos.1 to 4,
argued that in Annexures 1 to 9 which conprised of 749 itens
there were nistakes in only 37 itens due to the fault of the
conput er; the nature of mistake was not arithmetic (which
would rmean in nultiplication or addition) but _mechani cal

attributable to the conputer and that such m stakes are not
covered by Clause 29 of the ITB; in a case of an unintended
m stake, a court of equity would not be a silent spectator
and the Hi gh Court, being both a court of |aw and  equity,
had rightly directed the appellant to pernit correction of
the mstakes by respondent Nos.1 to 4. It was submitted
that having regard to the nature of the m stakes, the
appel l ant itself ought to have sought clarification fromthe
said respondents under Cause 27 of ITB instead of
evaluating the bid on the basis of an unintended unit rate
to reach an astonishing figure which was whol | y
di sproportionate to the cost of the Project. Hi s contention
is that once the total bid price is maintained, the unit
rate is a matter of arithnetic exercise which should have
been corrected by the appellant; further the nbde of
paynment by the appellant for the work done is not on the
basis of each unit but on the basis of bid price. Accepting
that the bid price is unalterable, the unit rate should be
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regarded as adjustable. It was al so argued by M.
Chi danbaram that there was no mistake in giving the wunit
rate as such; the mistake was in giving the conversion
equivalent in US Dollars and, therefore, the correction not
being the one falling under C ause 29 of the I1TB was rightly
permtted to be corrected by the High Court. Finally, he
contended that their bid being less than the bids of
respondent Nos.1l1l and 10 by Rs.40 crores and Rs.80 crores
respectively, the H gh Court rightly directed consideration
of the bid of respondent Nos.1 to 4 after due correction of
the bid docunents in public interest which did not warrant

interference by this Court. Inthe light of the above
contenti ons, we have to examne as to what is t he
perm ssible course of action under ITB. A reference to the
rel evant clauses of the ITB will be apposite here. Cl ause

14.1 says that unless stated otherwise in the bid docunents,
the Contract shall be for the whole Wrks as described in
sub-clause 1.1 thereof based on the schedule of unit rates
and prices submitted by the bidder. Cause 14.2 enjoins al
the biddersto fill in rates and prices for all itens of the
Wirks described in the Bill of Quantities both in figures
and words and cautions that itenms against which no rate or
price is entered by the bidder will not be paid for by the
Enpl oyer (the appel l'ant herein) on the execution of itens of
those works and /'the sane shall be deemed covered by the
other rates and prices in the Bill off Quantities. Wth
regard to the currencies of the bid, Clause 15.1 directs
that wunit rates and prices shall be quoted by the bidder in
Indian Rupee (INR) and either in US. Dollar or Japanese
Yen. The bidders are given option to assess the . component
of currency requirenents as follows: (a) for those inputs
to the Wrks which the bidder expects to supply fromwthin
the Enployers country (the appellants country - India) in

I ndi an Rupee; and

(b) for those inputs to the Wrks which the bidder
expects to supply fromoutside the Enployers i.e. /outside
India in US. Dollar or Japanese Yen

In regard to nodification and wi thdrawal of bids,
Clause 24.1 provides that the bidder may nodify or withdraw
his bid after bid subm ssion but before the deadline  for
subm ssion of bids. The nandate of C ause 24.3 of the |TB
is that no bid shall be nodified by the bidder after the
deadl i ne for subm ssion of bids. Inasnuch as O auses 27 and
29 of the ITB deal with clarification of bids and correction
of errors respectively and their true interpretation has a
bearing on the decision in this case, it will be apt to
gquote them here : 27. darification of Bids  27.1  To
assist in the exanm nation, evaluation and conparison of
bi ds, the Enployers authorised representative nay, at his
di scretion, ask any or all bidders for clarification of
hi s/their Bi ds, including breakdowns of unit rates,
technical information, docunents and materials after opening
of the Bid. The request for clarification and the response
shall be in witing or by cable, but no change in the price
or substance of the Bid after opening the Price Bid shall be
sought, offered or permtted except as required to confirm
the correction of arithnetic errors discovered by the
Enpl oyers authorised representative in the evaluation of
the bids in accordance with C ause 29 of |ITB

29. Correction of Errors




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 5 of 19
29.1 Bids determned to be substantially responsive

will be checked by the Enpl oyers authorised representative

for any arithmetic errors. FErrors will be corrected by the

Enpl oyers authori sed representative as foll ows:

(a) where there is a discrepancy between the anmounts
in figures and in words, the anmount in words will govern;
and (b) where there is a discrepancy between the unit rate
and the line itemtotal resulting frommultiplying the unit
rate by the quantity, the unit rate as quoted will govern
(c) Were there is a discrepancy between figures and in
words of an unit rate, the unit rate as quoted in words wll
govern. 29.2 The anpunt stated in the Formof Bid will be
adjusted by the Enployers authorised representative in
accordance with the above procedure for the correction of
errors and shall be comunicated to the Bidder in witing
for his acceptancein witing within seven (7) days fromthe

date of issue of such comrmunication. Such corrections
however shal |l be binding upon the Bidder. |If the Bidder
does not ‘accept the corrected anount of bid, his bid will be
rejected, —and the bid security shall be forfeited in

accordance w th sub-clause 17.6(b) of ITB. It may be seen

that Cause 27.1 enables the appellant or its authorised
representative to ask any or all bidders for «clarification
of his/their bids, including breakdowns of unit rates,
technical information, docunents and naterials after opening
of the bid. The request for such clarification is required
to be made in witing or by cable, so also the response to
such request. It is.inmportant to note that the said clause
prohi bits seeking, offering or permtting any change in the
price or substance of the bid after opening of the price
bi d. The exception provided to that nmandate is correction
of arithmetic errors discovered by the appel lant’s
aut horised representative in the evaluation of the bids in
accordance with Cause 29 thereof. A plain reading of
Clause 29.1 shows it has two linmbs; the first |linb inposes
a duty on the appellants authorised representative to check

bids determined to be substantially responsive for any
arithmetic errors and the second postul ates correction of
such errors by the authorised representative-in the manner
[ aid down in sub-clauses (a) to (c) thereof. Sub-clause (a)
says that in the event of discrepancy between the anmpunts in
figures and in words, the amobunt in words wll _govern;
sub-clause (b), which is germane for our discussion

provides that in case of a discrepancy between the unit rate
and the line itemtotal resulting frommultiplyingthe unit
rate by the quantity, the unit rate as quoted will govern;
and the inmport of sub-clause (c) is that in case of a
di screpancy between figures and in words of any unit rate,
the wunit rate as quoted in words will govern. \Were errors
are corrected in accordance with the above guidelines by the
appel | ants aut hori sed representative, C ause 29.2 specifies

the procedure to adjust the amount stated in the Form of
Bi d. The authorised representative has to comunicate the
correction of errors to the bidder in witing for -his
witten acceptance within seven days fromthe date of issue

of such comuni cati on. It al so provides that such
corrections shall be binding upon the bidder and in the
event of the bidder not accepting the corrected anount of
bid, his bid will be rejected and the bid security is liable

to be forfeited in accordance with sub- clause 17.6 (b) of
the |ITB. Now adverting to the Annexures, the statenment of
B. Upper Dam price bid subnmitted by respondents 1 to 4

di scl oses that with reference to each work itemthe quantity
thereof is nentioned. The bidder is expected to give the
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unit price in Indian Rupee as well as in U S. Dollar both
in figures as well as in words and enter the line itemtota
resulting fromnmultiplying the unit rate by the quantity. A
plain reading of sub-clause (b) of Cause 29.1, referred to
above, |eaves no room for doubt that once the unit rate and
line itemtotal are filled in by the bidder, both the quoted
unit rate and itemtotal are treated as unalterable at the
i nstance of the bidder though arithnetic errors in arriving
at line itemtotal by nmultiplication are pernmitted to be
corrected by the appellants authorised representative.
This being the intendment of the 1 TB, we shall now exam ne
(i) whether the correction nmade by the appellant in the bid
docunents of respondent Nos.1 to 4 and consequenti a
evaluation of their bid comunicated with letter dated
Decenber 18, 1999 are valid in |aw, and (ii) whether
respondents 1 to 4 are entitled to seek correction in their
bid documents either under 1TB or in equity and the
directioon given by the H gh Court to the appellant to permt
the correction of errors, is sustainable. Before proceeding
to ascertain answers to the above questions, it wll be
useful to bearin mnd the principles governing the exercise
of power of judicial review by the H gh Courts. W consider
it unnecessary to refer to cases on the scope of the power
of judicial review of admnistrative action by the High
Court as a three Judge Bench of this Court has, after
exhaustive consideration of |ong line of authorities,
succinctly sunmarised the position and laid down the
following principles in Tata Cellular Vs. Union of India
[1994 (6) SCC 651] : (1) The nmbdern trend points to
judicial restraint in admnistrative action. (2) The court
does not sit as a court of appeal but nerely reviews the
manner in which the decision was nade. ~ (3) The court does
not have the expertise to correct the adm nistrative

deci si on. If a review of the admi nistrative decision is
permtted it will be substituting its own decision, wthout
the necessary expertise which itself may be fallible. (4)

The terms of the invitation to/tender cannot be /open to
judicial scrutiny because the invitation to tender is in the
realm of contract. Normal |y speaking, the decision to
accept the tender or award the contract is reached by
process of negotiations through several tiers. Mre often
than not, such decisions are made qualitatively by experts.
(5) The Governnent nust have freedom of contract. [In other
words, a fair play in the joints is a necessary conconi tant
for an admnistrative body functioning in an administrative
sphere or quasi-adm nistrative sphere. However , t he
decision must not only be tested by the application of
Wednesbury principle of reasonabl eness (including its other
facts pointed out above) but nust be free fromarbitrariness
not affected by bias or actuated by mala fides. (6)
Quashi ng deci sions may i nmpose heavy adm nistrative burden on
the administration and lead to increased and unbudgeted

expenditure. In the light of these principles, we shal
determne the aforementioned points. Taking up the first
question first, it wll be necessary to understand the

nature of errors, correction made by the appellant and the
relief sought by respondent Nos.1 to 4 in respect of 37
items in the bid documents. W shall extract here, as a
sample of errors in 37 items, the price bid submitted by
respondent Nos.1l to 4 relating to B. Upper Dam found on
page No.70 of Vol.IV of the docunments (marked A). It
reads thus: Annexure

B. Upper Dam A
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Price Bid as Submtted

ltem

Wrk Item

Esc.

Coef'f .

Remar ks

Uni t

Quantity Unit Price

Anmount

Clause In Specifica- tions

I NR

US$
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Fi gure Wrds

1. Care of river

02 Rock Excavation

Cum

1000

148. 08

One hundred forty-eight point nil eight

148,077.97 7.4

148. 08
One hundred forty-eight point nil eight
3, 384. 64

03 I npervious Core Enmbanknent |

148. 08
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One hundred forty-ei ght point ni

328,418.53 9.5

1.92
One point ninety-two

7,506.71

According to respondents 1 to 4,
should be corrected to read as given
statenent (marked B):

ltem

Work Item

Esc. Coeff.

Remar ks

Uni t

ei ght

the above price bid

in

t he

fol l owi ng
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Quantity Unit Price

Anmount

Clause In Specifica- tions

I NR

uss

Fi gure Wrds

1. Care of river

02 Rock Excavation

1000
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t he
agai
repe
and
Core
by

gi ve
Rupe
t he
at

It

it

t hat

148. 08
One hundred forty-eight point nil eight

148,077.97 7.4

3.38
Three point thirty eight
3, 384. 64

03 I npervious Core Embanknent |

Cum

3,900

84..21

Ei ght four point twenty one

328,418.53 9.5

1.92
One point ninety-two

7,506.71

A perusal of the price bid statement A shows ' that

unit price filled in by the bidder in the first line
nst Item (02) - Wrk Item-, Rock Excavation is
ated intw lines - in the second |line of the same item
inthe first line of Item (03) - Work item- |npervious

Embanknment. In the quantity columm, 1000 is noted
the appellant. The unit rate for Rock Excavation is
n by respondent Nos.1l to 4 in the first line in Indian
e as Rs.148.08 both in figures as well as in words. In

ampbunt colum Rs. 148, 077.97 is entered which is arrived
by multiplying quantity, 1000, by unit rate, Rs.148.08.
contains an arithnetic error; instead of Rs. 148, 080. 00,
is noted as Rs.148,077.97. |t has been noticed above

under C ause 29.1(b) of the ITB, such an error in the
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line total in the amount colum is anenable for correction
and not the wunit rate noted by the bidder in the figure

col um. In the second line, the same entry is repeated
though that |Iine should contain unit rate in U S Dollar
which is rupee equivalent of the unit rate nmentioned in the
first line. Respondent Nos.1 to 4 seek correction of

148.08 in the second line as 3.38 in the figure colum

and also in words to conformto 3,384.64 which is noted in
the amunt colum, to wt as US Dollar equivalent of
148,077.97 Indian Rupee in the first line. This appears to
be the inport of their letter of Decenber 17, 1999.
Respondent Nos.1 to 4 seek correction of the entries in the
third line also which is the first |ine against work item
| mpervi ous Core Enbankment. It is plain that against this
Wrk Itemthe entries in the first line are quite different.
The quantity colum is bl ank, though 3900 should have been
noted therein. |In thatline also the entries in the first
line are repeated. There the correction sought is that the
figure columm should read as 84.21 both in figure and words.
It is stated that in the second line the unit rate 1.92 both
in figures and words, represents U'S. Dollar equival ent of
84.21 Indian Rupee which is now sought to be inserted. The
errors in other 36 itens are said to be sinmilar. Had the
errors been confined to these aspects, it would not have
resulted in material change in the unit rate because the
unit rate in one of the perm ssible currencies is correctly
given and there wll be no discrepancy as envisaged in
sub-clause (b) of Cause 29.1. It would not really be a
case of incorporating a new unit rate but a case of either
recording U.S. Dollar equivalent of the unit rate already
noted in Indian Rupee or vice versa as given in statenent
B above. In such a case, perhaps, they woul'd have been
entitled to equitable relief of rectification of 'mstake.
But here, as would be shown presently, the position is
different. Wth regards to the mstakes in the bid
documents, for the first tine respondent Nos.1 to 4 inforned
the appellant in their letter of Cctober 25, 1999 which runs
as follows :

Re : Purul i a Punped Storage Project Lot 4 - Min
Cvil Wrks - Resubnmittal Price Bid. Dear Sirs, W regret
that certain repetitive systematic conputer typographica
data transmission failure have occurred in itens as per
attached annexure in our bid subnitted to you on 08.09.99.
In order to dispel any doubts, we hereby unconditionally
declare that we stand by the ampunts (both INRs-and US $)
against the affected schedules Ato I, announced at. the
opening of the revised price bid on the 8th of Septenber at
WBSEB and reiterate that there is no change in the price or
substance of our bid. Qur unit bid prices should be
conputed accordingly for the aforesaid items. This letter
is strictly wi t hout prejudice to our rights and
contentions. It may be noticed that in this letter they
informed that certain mistakes had crept in the itens
mentioned in the annexure to the letter and declared that no
change in the price or substance of the bid was asked for
and that they stood by the anmounts announced at the tinme of
the bids on September 8, 1999. However, the actual m stakes
are not pointed out. 1In their letter of Decenber 17, 1999
they attenpted to clarify the position. The rel evant
excerpt of that letter nay be quoted here: Wst Benga
State Electricity Board Ofice of the Project Manager, M.
S. K Roy Choudhury, The Project Manager, Purulia Punped
Storage Project, Vidyut Bhawan, 5th Floor, Salt Lake City,
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Cal cutta - 700 091, India,
Fax No. 0091 33 3591854 / 3581533 1999-12-17
Purul i a Punped Storage Project
Dear Sir,

W refer to our telefax dated 25th October 1999. A
copy thereof is again enclosed for your convenience.

W request t hat the systematic conput er
typographi cal transm ssion failure pointed out in the said
telefax is nerely clerical in nature and not arithnetica
and do not in any way affect the validity of our bid. Its
nature is fully expl ai ned below.

- The computer has unfortunately systematically
copied, in the first page (Serial itens 2 & 3) of the BOQ
(Schedule A to 1), the INRunit rates stated in line 1

Serial Item 2 to the next two succeeding lines i.e. t he
conputer has overwitten the unit rates in US$ terns for the
serial itemno.2 andthe INR unit rates for the i mediately

succeedi ng serial item

However, the figures appearing the amount colum of
the BOQ for the said lines/itenms in which the above
mentioned errors ‘have occurred arethe correct tendered
figures both in US$ terms as well as |INR terns.

I1. Further the BOQ quantities stated inthe quantity
colum of serial itemno.3 on each and every page has been
erased.

Enclosed is an attachnent which would show the
applicable unit rates (in the lower half) and the unit rates
which were overwitten due to conputer failure (in the upper
hal ).

It is an adnitted position that at the tine of opening
of the tender on 8th Septenber 1999, our bid was the | owest
at Rs.647.90 crores. The bid of Skanska was Rs.691.22
crores and that of Taisei was Rs.726.50. W confirmthat we
have all along maintained and still maintain the said bid
price of Rs.647.90 crores.

However, we have reasons to believe that you have
chosen to ignore our said letter and have proceeded to

evaluate our price bid by an illogical and ms-application
of the rules for the evaluation of the bids set down in the
| TB.

We, therefore, once again call upon you to evaluate
our bid after taking into consideration the applicable unit
rates. As already nentioned in our earlier fax there is no
change in the price or substance of our bid as nentioned in
the anmobunt colum of the BOQ (Enphasis supplied)

Here, though the nature of mi stakes are pointed out
yet the scope of the correction sought is not indicated.
The appel | ant could not have ignored these letters. Had the
appel l ant taken note of these letters and the m stakes
occurring due to repetition of entries in 37 itenms in the
bid docurents, it would not have proceeded with correction
of such m stakes and evaluation of their bid without first




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 19

seeking clarification fromrespondents 1 to 4 under C ause
27. 1. We have already referred to the gist of that clause.
The only prohibition contained therein is that no change in
the price or substance of the bid after its opening can be
sought, offered or permtted. |In that regard they had nade
their position clear. The prohibition is, therefore, not
attracted. In these circunstances any reasonabl e person in
t he posi tion of t he appel l ant  woul d have sought
clarification fromrespondent Nos.1l to 4 under C ause 27.1.
Even assuming that after the |letter of Decenber 17, 1999, no
further «clarification was required to be sought by the
appel l ant, we cannot but hold that correction of the errors
taking note of the unit rates which are nere repetition of
the unit rates quoted for a different work item is
mechani cal and without application of nmind by the appellant.
In our view such a correction is far beyond the scope of

Cl ause 29. From~ the description of the mstakes, noted
above, ~and the correction and evaluation mnade by the
appellant, it is evident that except the error in the first

line against the work itemRock Excavation and Schedul e

N day work, all other nistakes/errors are beyond the scope

of Clause 29.1, so Cause 29.2 will not be attracted. It
follows that the corrections in the bid documents of
respondent Nos.1l to 4 carried out by the appellant,
evaluation of bid under Cause 29.2 and the inpugned
conmuni cati on of the appellant dated Decenber 18, 1999 are
unsust ai nabl e and of no consequence. Now, reverting to the
relief of correction of errors, M. Chidanbaram has argued
that in the two lines against each of the Wrk Itens, the
first line denotes 50 per cent of the quoted unit rate in
I ndi an Rupee and the second line represents the other 50 per
cent of the unit rate in U S. Dollar. ~According to himthe
actual rate quoted for quantity 1000 is the sumtotal of two
lines i.e. 148.08 in Indian Rupee plus 3.38 in US
Dol | ar. This is not noted either in statement A or  in

statement B. Be that as it may, quoting the unit rate 50

per cent in Indian Rupee and 50 per cent in US. Dollar is
not provided in the ITB. Nothing .is brought to our notice
to justify splitting of unit rate.in that ratio. There is
no indication of this fact in the price bid docunents
submitted by the said respondents to explain that the wunit
rate has been so quoted. This is also not —in conformty
with Clause 15 of ITB which, as noted above, requires a
bidder to quote unit rates and prices in Indian Rupee and

ei t her in U S Dollar or Japanese Yen. The | ear ned
Additional Solicitor General, in our view, isright in his
submi ssion that till the representati on was made by the said

respondent s on December 23, 1999, after the interim
direction of the High Court, the appellant was unaware of
the quoted unit rate being in such proportion. A conbined
reading of |TB and the annexure, extracted above, ‘makes it
clear that the second |ine against each work itemis | nmeant
for witing U S. Dollar or Japanese Yen equival ent of the
unit rate and line total in the ambunt columm entered in

the first line and not for witing bifurcated unit price in

different currencies in the ratio of 50 : 50. On these
facts, the errors cannot be ternmed as nere clerical or
mechani cal . Permitting correction of such errors, if they

can be so called, would result in not only re-witing wunit
rates in 37 entries in which such errors are said to have
been committed but also appending an explanation thereto
regarding splitting of unit rates in terns of representation
dated 23.12.1999 of respondent Nos.1l to 4. Neither C auses
27 and 29 nor any other clause in the ITB pernits such
corrections. The mstakes/errors in question, it is stated,
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are unintentional and occurred due to the fault of conputer
terned as a repetitive systenmatic conputer typographica

transm ssion failure. It is difficult to accept this

contention. A nistake may be unilateral or mutual but it is
al ways wunintentional. |If it is intentional it ceases to be
a m stake. Here the m stakes may be unintentional but it
was not beyond the control of respondent Nos.1 to 4 to
correct the sane before subm ssion of the bid. Had they
been vigil in checking the bid docunents before their

submi ssi on, the nistakes woul d have been avoi ded. Further

correction of such mstakes after one and a half nonth of
opening of the bids will also be violative of C auses 24.1

24.3 and 29.1 of ITB. «The controversy in this case has
arisen at the threshold. It cannot be disputed that this is
an international conpetitive bidding which postulates keen
conpetition and high efficiency. The bidders have or should
have assistance of technical experts. The degree of care
required in such a bidding is greater than in ordinary |oca
bids for small works. It is essential to nmaintain the
sanctity ~and integrity of process of tender/bid and also
award of-a contract. The appellant, respondent Nos.1l to 4
and respondent Nos.10 & 11 are all bound by the ITB which
should be conplied with scrupulously. In a work of this
nat ure and magni tude where bi dders' who fulfil pre-
qualification alone are invited to bid, adherence to the
i nstructions cannot / be given a go-bye by branding it as a
pedantic approach otherwise it will encourage and provide
scope for discrimnation, arbitrarinessand favouritism which
are totally opposed to the Rule of law and our
Consti tutional val ues: The very pur pose of i ssui ng
Rul es/instructions is to ensure their enforcenent |est the
Rule of law should be a casuality. Relaxation or waiver of
a rule or condition, unless so provided under |TB, by the
State or its agencies (the appellant)in favour ' 'of one
bi dder would create justifiable doubts in the mnds of other
bi dders, would inpair the rule of transparency and fairness
and provide roomfor manipulation to suit the whins of the
State agencies in picking and choosing a bidder for awarding
contracts as in the case of distributing bounty or charity.
In our view such approach shoul d always be avoi ded. VWer e
power to relax or waive a rule or a condition exists under
the Rules, it has to be done strictly in compliance with the
Rul es. W have, therefore, no hesitation in concluding that
adherence to I1TB or Rules is the best principle to - be
followed, which is also in the best public interest. For
all these reason, in such a highly conpetitive bid of globa
tender, the appellant was justified in not “permtting
respondent Nos. 1 to 4 to correct the errors of the nature
and the nmagnitude which, if permtted, will give a different
conplexion to the bid. The H gh Court erred in directing
the appellant to pernmit respondent Nos.1 to 4 to correct the
errors in the bid docunent s. M. Chi danbram  however,
submitted that in equity respondent Nos.1l to 4 would be
entitled to relief of correction of mstakes. He invited
our attention to para 84 of the Anerican Jurisprudence
(Second Edition, Volune 64, Page No.944). It will be usefu

to quote the relevant part of that para here: As a

general rule, equitable relief will be granted to a bidder
for a public contract where he has made a material nistake
of fact in the bid which he submtted, and where, upon the
di scovery of that m stake, he acts pronptly in informng the
public authorities and requesting withdrawal of his bid or
opportunity to rectify his mstake particularly where he
does so before any formal contract is entered into. The

principle is based on the judgnent of the Supreme Court of
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U S A in Mffett, H & C Co. Vs. Rochester, 178 U S.
373; 44 L Ed 1108, 20 S C 957. There the plaintiff gave
proposals by way of bid for two works of excavation of
earth, quoting the wunit rate 1.5 Dollar instead of 15
Dollars and 50 cents instead of 70 cents per cubic yard.
The City of Rochester which called for tenders, was pronptly
informed of the mstake by the plaintiffs agent as soon as
it was discovered but before entering into contract.
However, the proposal of the plaintiff was accepted by the
City of Rochester in regard to one work and the other work
was allotted to another bidder. The plaintiff declined to
enter into a contract with the City of Rochester which took
steps to enforce execution of the contract. The plaintiff
filed the suit for correction of proposals to conformto the
asserted intention in nmaking them and for execution of the
contract on corrected rates or alternatively for t he

recission of the  proposals. ~It also sought injunction
agai nst- the officers of the City of Rochester declaring it
to be defaulter, its bond forfeited or enforced. It was

found that the price noted was grossly inadequate and far
bel ow what would be the actual cost of the work under the
nost favourable circunstances. The trial court decreed the
suit holding that the proposals of the bidder be rescinded,

cancelled and declared null, void, and of no effect and
granting the injunction prayed for. But on appeal the
decree was reversed by the circuit court of appeals. On
further appeal to the Supreme Court of U S A, it was

observed that both the courts bel ow found that there was a
m stake and while the trial court opined it was clear
explicit and undi sputed, the court of appeal was of the view
that it was not a mstake in any |legal sense but was a
negl i gent omi ssion arising froman i nadequate cal cul ati on of
the cost of the work and held that the -mistake ‘was not
sufficient to preclude a claimfor relief if the | mstake
justified it. The Suprene Court relied on the follow ng
observation in an earlier judgnent of that Court in Hearne
Vs. Marine 1Ins. Co. 22 L ed. 305 A nmistake on one
side nmay be a ground for rescinding, but not for reformng
a contract. Where the minds of the parties have not net
there is no contract, and hence none to be rectified. And
it was concluded that the |ast two propositions - mght _be
clained to be pertinent to that case even though the
transacti ons between the parties be considered as a
conpleted contract and held that the action of the City  of
Rochester in awarding one contract to another ~bidder and
forcing the plaintiff to enter into the second -contract
after it had declared there was a nmistake in its proposa
was inequitable. Exceptions to the above general principle
of seeking relief in equity on the ground of m stake, as can
be culled out fromthe sane para, are : (1) where the
nm stake mght have been avoi ded by the exercise of ordinary
care and diligence on the part of the bidder; but where the
of feree of the bid has or is deemed to have know edge of the
m st ake, he cannot be pernmtted to take advantage of such a
m st ake. (2) where the bidder on discovery of the mi stake
fails to act pronptly in informng to the concerned
authority and request for rectification, wthdrawal or
cancel l ation of bid on the ground of clerical nistake is not
made before opening of all the bids, (3) where the bidder
fails to follow the rules and regul ations set forth in the
advertisenent for bids as to the tine when bidders may

withdraw their offer; however where the nistake is
di scovered after opening of bids, the bidder my be
permitted to withdraw the bid. |In the instant case, we have

also noted that the mstakes in the bid docunments of
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respondent Nos.1l to 4 even though caused on account of
faulty functioning of conputer, could have been discovered
and notified by the said respondents with exercise of
ordinary care and diligence. Here, the mstakes renmained in
the documents due to gross negligence in not checking the
same before the subm ssion of bid. Further Cdauses 24 and
27 of |1TB pernmit nodification or withdrawal of bids after
bid subm ssion but before the dead |ine for subm ssions of
the bids and not thereafter. And equity follows the

I aw. Havi ng submitted the bid they did not pronptly act

in discovering the errors and informng the sane to the
appel l ant. Though letters were witten on Cctober 25, 1999,
and Decenber 17, 1999, yet the real nat ure of
errors/ m stakes and corrections sought were not pointed out
till Decenmber 23, 1999 when representation was made after
interim direction of the Hgh Court was given on Decenber
21, 1999. Indeed it appears to us that they inproved their

claim /in the representation. In our view the sai d
respondent's are not entitled to rectification of
m st akes/'error for being considered along with the other
bi dders. M. Chi danmbaram reli ed upon a decision of the

Superior Court of New Jersey in Spina Asphalt Paving
Excavating Contractors, Inc., Vs. Borough of Fairview [304
N. J. Super 425] to justify the claimfor rectification of
m st akes. In that case, the Borough of " Fairview invited
tenders. Spina and one Tonaro participated in the bid. The
bid was on a wunit price basis and the -proposals were
submtted on Forns supplied by the Borough. The bid

specifications provided, inter alia : in the event there
is a discrepancy between theunit price and the extended
total, the unit price shall prevail. The Borough  reserved

the right to waive any informality if deemed in ‘the best
interests of the owner. On the evening when the bids were

opened, Spina discovered that its secretary had erroneously
i ndicated the unit price for one of the itenms as 400 dollars
per square yard though it should have been 4 dollars per
square vyard as reflected in the(total bid for that work.
Spina faxed the Borough indicating that the intended unit
price was 4 dollars per square yard. On the basis of 400
dollars per square yard Spinas bid was calcul ated which

obviously worked out far higher than the intended bid
anmount . Taki ng note of that anpunt the Borough awarded the
contract to Tomaro. Spina instituted action claimng that
the Borough arbitrarily failed to recognise that its bidwas
| ower than that of Tomaro. The Law Division held that the
error in the bid was non-material and subject to  waiver.
The Superior Court while agreeing with the Law Division
observed that they did not hold that generally an error in
the statement of a price could be treated as i mmterial and
it was only when as in that case the error was patent and
the true intent of the bidder obvious that such “an error
m ght be disregarded. The Superior Court held that when as
in that case the failure to waive the deviation woul d thwart
the ainms of the public bidding |laws, the municipality —was
obliged to grant the waiver. (Enphasis supplied) Though
Clause 29 in this case appears to be simlarly worded as in
the bid docunents in Spinas case (supra), a close reading

of these clauses shows that no power of waiver is reserved
in the case on hand. That apart, the nature of the error in
these two cases is entirely different. There, the error was
apparent $ 400 for $ 4, non-material and wai veable by the
Cor por ati on; in the present case the errors pointed out
above are not sinply arithnmetic and clerical mstake but a
deliberate node of splitting the bid which would ambunt to
re-witing the entries in the bid docunment and cannot be
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treated as non-material. Therefore, the judgnent in Spinas

case (supra) does not help respondent Nos.1 to 4. The
submission that remains to be considered is that as the
price bid of respondent Nos.1 to 4 is |lesser by 40 crores
and 80 crores than that of respondent Nos.11 and 10
respectively, public interest demands that the bid of
respondent Nos.1l to 4 should be considered. The project
undertaken by the appellant is undoubtedly for the benefit
of public. The node of execution of the work of the project
should also ensure that the public interest is best served.
Tenders are invited on the basis of conpetitive bidding for
execution of the work of the project as it serves dua

pur poses. On the one hand it offers a fair opportunity to
all those who are interested in conpeting for the contract
relating to execution of the work and on the other hand it
affords the appellant a choice to select the best of the
conpetitors on conpetitive price without prejudice to the
quality of the work.” Above all it elimnates favouritism
and discrimnationin awardi ng public works to contractors.
The contract is, therefore, awarded nornally to the | owest
tenderer ~which is in public interest. The principle of
awarding contract to the |lowest tenderer applies when al

things are equal. It is'equally in public interest to
adhere to the rul es and conditions subject to which bids are
i nvited. Merely/ because a bid is the | owest the
requi renents of conpliance of rules and conditions cannot be
i gnor ed. It is obvious that the bid of respondent Nos.1l to
4 is the |lowest of bids offered. ~As the bid docunments of
respondent Nos.1l to 4 stands w thout correction there wll
be inherent inconsistency between the particulars given in
the annexure and the total bid amount, it cannot be directed
to be considered along with other bid on the sol e ground of
being the lowest. W find no force in the subm ssion that
as under C ause 14.2 itemnms agai nst whichno rate or price is
entered by the bidder will not be paid by the enpl oyer when
executed and shall be deemed covered by the other rates and

prices in the bill of quantities, the unit price in itens
containing errors be ignored and the bid be considered on
the basis of total price bid which is the lowest. In our

view, there is a basic distinction between-a case where
against sone itens no rates or prices are quoted-and a case
where some rate is quoted. Wereas in the forner case the
bi dder will not be entitled to claimany specific anmount for
the work done by himin the absence of any rate for that
wor k, because in the aforenmentioned clause it is clarified
that the bidders will not be paid by the enployer and that
the execution of the work shall be deened covered by other

rates and prices in the bill of quantities but in the |atter
case the bidder wll be entitled to claim for. the /'work
executed on the basis of quoted price/rate. W' may,

however, clarify that the appellant is not obliged to award
contract to any of the bidders at their quoted price bid.
It is always open to the appellant to negotiate wth the
next | owest bidder for awarding the contract on economcally
viable price bid. For the reasons abovenentioned, though
the inpugned order of the High Court insofar as it relates
to quashing of letter of the appellant dated Decenber 18,
1999, falls within the purview of judicial review, yet the
direction to the appellant to pernit correction of errors by
respondents 1 to 4 in their bid docunents and consider their
bid along with other bid, goes far beyond the scope of
judicial review, as elucidated by this Court in Tata
Cel lular (supra). In the result, we uphold the inpugned
order of the Division Bench insofar as it relates to
guashi ng of comuni cation and | etter dated Decenmber 18, 1999
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and set aside that part of the inpugned order giving
direction to the appellant to permt respondent Nos.1 to 4
to correct bid docunents and to consider their bid after
correction along with other bids. The appeal is thus
allowed in part. On the facts and in the circunstances of
this case we | eave the parties to bear their own costs.




