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3RFFPORINFTINOOOT

ACT:

Service Jurisprudence-Anomaly in_ recruitnent Rules-
Inter-se-seniority of Direct Recruits and pronotees in the
Mlitary Engineer Services Cass 1-C Seniority Lists drawn
up in 1963 and 1967/68 on the principle of length of service
Continuous officiation altered to one based on quota between
direct recruits and pronotees | eading to rota for
confirmation treating many earlier pronptees as surplus and
out of the list-Validity of the revised 1974 inter-se
Seniority List and the panel of pronpotion prepared and
published on January 13, 1975, based thereon Mlitary
Engi neer Servi ces, Cass r (Recruitment Pronotion and
Seniority Rules 1949 which becane statutory with effect from
11.1.2.69-Rules 3 and 4 read with Rule 23 of Pal t 111, para
3 of appendix V and Arny Instruction 241 of 1950 scope of
Constitution of India, Article 14.

HEADNOTE

Appel | ant joi ned service as suspension in the year 1953
in what is styled as Mlitary Engineering Service. He cane
to be pronmpted as Assistant Executive Engineer in 1962. In
the seniority list of AEE drawn up in the year 1963 he was
shown at serial no. 357. In the seniority list of 1967 the
appel l ant’s name was found at serial no. 234. But as a
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result of the decision in Bachan Singh’'s case the Union
Covernment set aside the seniority lists of 1963 and 1967/ 68
and drew up a Fresh list on the criteria drawmn fromthe
decision in Bachan Singh’s case. In the seniority list so
drawn, the appellant’s name did not find a place at al

because he was pushed down, treating still as surplus, after
applying the quota fromthe date of the constitution of the
service itself in 1951, applying the ratio of 9:1 between

the direct recruits and the pronotes. |If he were to be
treated as surplus in this nanner the appellant cannot be
adjusted and treated as a nenber till 1989 by which he may

retire, of the service wthin the definition of that
expression found in the Mlitary Engineers Services Rules
(Recruitnment, Pronotion and Seniority) Rules 1949 as anended
fromtime to tine. The Union of India understood the
decision in Bachan Singh’s case to nean that there was a
gquota for recruitment in the cadre of AEE in MES C ass | of
9 direct recruits to-one pronotee (9:1) since 1951 and that
the quota nust lead to rota for confirmation and thus redraw
the seniority list with the startling result of the
appel | ant -and —several others simlarly situated unable to
get a berth at all.

The appellant therefore, filed a wit petition no.
4293/ 79 questioning the validity and legality of the revised
seniority list Ex. /'D circulated with letter dated June 14,
1974 and to cancel /the panel af pronption prepared and
conmuni cated in E E C s proceedings no. 65020/ EE/ 74/ El R/ dt
January 13. 1975
937
drawn up an the basis of the inmpugned revised seniority
list. The wit petition having been disnm ssed, the appellant
has conme up in appeal by special |eave. A

Al'l owi ng the appeal, the Court
N

HELD :1. The seniority lists of 1963 and 1967168 were
quite legal and valid and hold the field till 1969 having
been drawn up on the basis of the principle which satisfies
the test of Article 16. Their revision can be made in
respect of nmenbers who joined service after 1969 and the
peri od subsequent to 1969. [963 E-F]

2.1 The seniority list 'Ex. D' circulated with the
letter dated June 4, 1974 and the panel for pronotion
included in E-E-C s proceedings no. 65020/ EE/ 74/ El R~ dat ed
January 13,1975 drawn up on the basis of that list -are
i ncorrect and stem from a m sunder st andi ng and
m sinterpretation or the Suprenme Court’s decision in Bachan
Singh and Anr. v. Union of India and O's. [1972] 3 SCR 898.
[965 H, 906 A

2.2 "There was no justification for redrawing the

seniority |ist in 1974 affected persons recruited or
pronmoted prior to 1969 when the rules acquired “statutory
character. No doubt, it is open to the Governnent to

prescribe principles for determining inter-se seniority of
persons belonging to the sanme service or cadre except that
any such principle nust neet the test of Article 16. It is
equally open to the Governnent to retrospectively revise
rules, if the same does not adversely affect vested rights.
But if the rule for determining inter se seniority is
revised or a fresh rule is franed, it nmust be
constitutionally valid. The criterion adopted is illegal and
valid. It overlooks the character of the appointnents nade
during the period 1959 to 1969. It treats valid appointnents
as doubtful wvalidity. It pushes down persons validly
appoi nted bel ow those who were never in service and for
reasons unknown with retrospective effect i.e. from 1951
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1965 G H, 966 B-(C

3. In Bachhan Singhs case, the Suprene Court, after
reviewing the History of the MES rules from 1949 to 1969
held as follows: F

(i) The 1949 Rules’ and the subsequent anendments
acquired statutory character in 1969 because as a result of
1969 anendnent, the entire body of rules of dass | becane
statutory rules by incorporation and till then they we e
mere administrative instructions. [952 A

(ii) Under rules 3 and 4 of the 1949 Rules, the

recruitnent to MES Cass | could be nmade fromtwo sources
only, namely, by conpetitive examnation held in Indiain
accordance with Part Il of the Rules, which makes extensive

provi sions for holding exam nation including the eligibility
for admission to the sane, and by pronotion in accordance
with Part Il of the Rules. [952 B

(iii) During the years 1962, 1963 and 1964 particularly
and until the year 1969, the Cass | Service. Rules were not
statutory in character. The Union Government relaxed the
Rul es both in regard to recruitnent by interview
938
and in regard to the quotas fixed by the Rules for direct
recruitment and A recruitment by pronotion to Cass |
Service, the quota rule being 9:1 as per Rule 4. [953 A B,
Dl

(iv) In 1962, there was a state of ‘energency. Engineers
were imediately required to fill the tenporary posts in
Class | service. To nmeet the emergency the Union Governnent
in consultation w th the UnionPublic Service Com m ssion
decided to directly recruit candi dates by advertisement and
sel ection by interviewonly by the Union Public Service
Comm ssion. The Governnent with the aid of selection and
interview by the UPSC directly recruited some respondents to
Class | service in the years 1962, 1963 and 1964. [953 D- E|

(v) In respect of the vacancies that occurred between
1951 and 1971, because of the emergency, the quota rule for

filling themwas ignored both for (departnental pronotees and
direct recruitnment; and [953 E-(QF
(vi) Therefore, the appointnent of those /direct

recruits who were appointed after interview by the Union
Public Service Commission, that is by a method not permtted
by the rules was valid and | egal in as mich-as that was done
in relaxation of the rules both as to conpetitive
exam nati on and the pronotions were given after relaxingthe

quota rule. 'I he direct recruits who were appointed by
interviewdid fall within the class of direct recruits. [954
B- C]

(vii) Rule 24 which was introduced in 1967 conferred
power on the Union Government for the reasons to be recorded
inwiting and after <consultation with the Union Public
Service Commission to relax all or any of the rules with
respect to class or category of persons posts. As the 1949
rules were non-statutory in character till 1969, the
Government did nake the recruitnments from both sources after
exercising the said power to relax the rules. [954 G 955 A
Bl

4.1 If Rule 3 of ME.S. (RP.S.) Rules provided nethods
of recruitnment indicating the sources fromwhich recruitnent
could be made and if rule confers discretion on Governnent
to make recruitnent fromeither source because Rule 4 opens
with a limtation, nanmely, that it is subject to Rule 3,
now, if as held in Bachan Singh's case, "1949 Rul es", while
prescribing the guota conferred power on the Union
CGovernment to nmmke recruitnment in relaxation of the rules,
it is inmplicit in this power to nake recruitnent in
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rel axation of the quota rule and it is admtted that because
of the energency and because of the exigencies of service,
recruitment was made in relaxation of the rules, in this
case. It is this emergency and the dire need of urgently
recruiting engineers which led the Governnent to make
recruitment in relaxation of quota rule by foregoing the
conpetitive exam nation and pronoting subordinate ranks to
class | service. Petitioners and sinmlarly situated persons
were thous pronmoted to neet the dire need of service in
felaxation of the quota rule. [955 F-(

4.2 1t is true that where the rule provides for
recruitment from two sources and simultaneously prescribes
guota, unless there is power to relax the rule any
recruitnment in excess of' the quota from either of the
sources could
939
be illegal and the excess recruits wunless they find their
pl ace by adjustment in subsequent years in the quota, would
not be nenmbers of the service.

[955 G H, 956 A]

S. G Jaisinghani v. Union of India [1967] 2 SCR 703 at
p. 718; B.S. GQupta v. Union of India (1st CGupta’ s case),
Suppl. SCR 49; B.S. ~Cupta'v. Union of India (2nd CGupta’s
case ) [1975] 1 SCR'104; referred to.

4.3 But, when recruitnent is from two independent
sources, subject to prescribed quota,  but the power is
conferred on the | Governnent to make recruitment in
rel axation of the rules, any recruitment nade contrary to
the quota rules would not be invalid, unless it is shown
that the power of relaxation was exercised, mal afi de, that
is not the contention in this case nor voiced in Bachan
Singh’s case. [957 C E]

N. K. Chauhan & O hers v. State of GQujarat and Ohers,
[1977] 1 SCR 1037; referred to.

4.4 Now, if recruitnment contrary to Rule 3, nanely by
interview by the Union Public Service Comm ssion, which is
not the recognised node of recruitnent, is held /valid in
Bachan Singh’s case on the ground that the sane energency
conpelled the Government to recruit by pronption engineers
to the post of AEE class | in excess of the quota by
exerci sing the power of relaxation and such recruitnment ipso
facto would be valid. The pronotees being validly pronoted
as the quoted rule was relaxed would becone the nmenbers of
the service. [957 G H, 958 A

4.5 The 1949 Rules do not throw any Ilight on the
conposition of the service, except the fact that the
expression "service" has been defined to nean Mlitary
Engi neering Service, Cass |I. |If the recruitnment is made
fromeither of the sources and is otherw se |egal andvalid,
persons recruited to tenmporary posts would nonethel ess be
menbers of the service. Keeping in view the exigencies of
service and the requirements of the State, unless it is nade
clear to the contrary that the tenporary posts are fir a
certain duration or the appointnents to tenporary posts-are
of an ad hoc nature till such tine as recruitnent according
torules is made. |In the absence of any such provision
persons hol ding permanent and tenporary posts woul d becone
the menbers of the service provided the recruitment to the
temporary posts is legal and valid. Once the recruitnent is
legal and valid, there is no difference between the hol ders
of permanent posts and tenporary posts in so far as it
relates to all the nmenbers of the service. [958 B-D]

In the instant case, the question whether the vacancies
were in the permanent strength or in the tenporary cadre is
irrelevant because none of the appellants and others
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simlarly situated is reverted on the ground that no nore
vacancy is available. [958 A]

S.B. Patwardhan & Ors v. State Mharashtra & Os,
[1977] 3 SCR 775 @795 fol |l oned.

940

5:1 It is well recogni sed principle of service
jurisprudence that any rule A of seniority has to satisfy
the test of equality of opportunity in public service as
enshrined in Article 16. Equally yet well recognised canon
is that in the absence of any other wvalid rule for
determining inter se seniority of nenbers belonging to the
same service the rule of continuous uninterrupted service
since the entry would be valid and woul d satisfy the test of
Article 16. Apart from  this general principle for
determning inter se seniority in the instant case, there is
a specific rule nanmely para 3(iii) of Appendix V of 1949
Rul es, governing inter se seniority between direct recruits
and pronotees in MES,” Cass |  Service and it was in force
till 1974 when the inpugned list was drawn up. [960 F-H]

5:2 In" para 3(iii) of Appendix V of 1949 Rules, it was
provided that —a roster shall be nmintained indicating the
order in which appointrments are to be made by direct
recruitment and promption in accordance with the percentages
fixed for each nethod of recruitment in the recruitnent
rules. The relative “seniority of pronotees and direct
recruits shall be determined by the dates on which the
vacanci es reserved for the directs and the pronotees occur
This rule’ was related to the quota of 9:1 between direct
recruits and pronotees prescribed in Rule 4. [951 A-(

5:3 A conbined reading of Rule 4 and para 3(iii) of
Appendi x V would clearly showthat a roster  has to be
mai nt ai ned consistent with the quota so that the relative
inter se seniority of pronotees and direct recruits to be
deter mined by the date on which vacancy occurred and the
vacancy is for the direct recruit or for the pronotee. I|f
quota prescribed by rule 4 was adhered to or was inviolable,
the rule of seniority enunciated(in para 3(iii) of 'Appendi x
V. wll have to be given full play and the seniorily Iist
has to be drawn in accordance with it. But as quota rule was
directly inter related with the seniority rule and once the
quota rule gave way, the seniority rule enunciated in para
3(iii) of Appendix-V became wholly otiose and ineffective.
[961 C E]

It is well recognised that where the quota rule is
linked with the seniority rule, if the first breaks down or
isillegally not adhered to giving effect to the second
woul d be unjust, iniquitous and inproper |In the instant
case, therefore, once tinme quota rule was wholly relaxed
bet ween 1959 and 1969 to suit the requirenent of service and
the recruitnent nade in relaxation of the quota rule and the
m ni mum qual ification rule for direct recruits is held to be
valid, no effect can be given to the seniority rule
enunciated in para 3(iii), Wich was wholly inter-Ilinked
with the quota rule and cannot exist apart from’J it onits
own strength. Further, this position is inpliedly accepted
by the Union Governnent and is inplicit in the seniority
lists prepared in 1963 and 1967-68 in respect of AEES
because both these seniority lists were drawmm up in
accordance with the rule of seniority enunciated in Annexure
"A to Arny Instruction no. 241 of 1950 dated Septenber 1
1949 and not in conpliance with para 3(iii) of Appendix V.
[961 E-H, 962 A-B]

B. S. Gupta v. Union of India (1st CGupta' s case) [1975]
Suppl . SCR 491 referred to.

941
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5:4 The principle of seniority enunciated in Arny
Instruction 241 of 1950 is that the rule for deternmining
inter se seniority in the cadre of Assistants A should
generally be taken as the nmodel in framing the rules of
seniority for other services and in respect of persons
enployed in any particular grade seniority should as a
general rule be determned on the basis of the |ength of
service in that grade as well as service in an equival ent
grade irrespective of whether the latter was under the
Central or provincial government in India or Pakistan. This
was the rule of seniority which would be applicable in the
absence of any other rule specifically enacted for MES cl ass
| service. Even a plausible contention that the seniority
rule enunciated in para 3(iii) of Appendix V of 1949 Rul es
was the one specifically enacted for MES class | service and
this special rule would prevail over the general rule issued

in Arny Instruction 241 woul d be of no avail in as much as
(1) the rule in para 3 (iii) gave way when the quota rule
was relaxed and (ii) in all _the subsequent rules of 1953

1961 and ' 1962, it was clearly stated that the "principles
for determining seniority are under consideration". [962 C
Al

6:1 The two fundamental basic assunptions on which the
i mpugned seniority /list was drawn up are wholly untenable
and contrary to the relevant rules. The first assunption
that there was a riqgid quota rule and that the recruitnent
in excess of the  quota would be invalid and the excess
recruits from either source wll have to be adjusted and
regul arised in succeeding years, was probably due to the
authorities having been influenced by the ~observations in
Jai Singhani’s case and the two successive B. S, GQupta’s
cases, all of which have no application to the facts of the
present case. The second assunption that there was an
i nvi ol abl e quota rule which could not be relaxed was due to
over|l ooking the position that ~once the quota rule was
rel axed, the rota for confirmation disappeared. In the
absence of any ot her rul e coupl ed with t he Ar nry
Instructions, upto 1968 continuous officiation would be the
only available rule for determning the inter se seniority.
Further as far as the m ninum educational qualification is
concerned prom sees and direct recruits are on par and the
pronot ees cannot be | ooked wupon as persons belonging to an
inferior breed. [963 D-H, 964 A]

7. The contention that the individuals likely to be
affected by the decision not being inpleaded, the wit
petition should fail cannot be accepted. Factually it is
i ncorrect because by order of the H gh Court,  names of
respondents 3 to 419 were deleted and in the Suprene Court
subm ssions were nade by a counsel for them In the petition
as well as in the appeal the relief is clainmed against the
Union of India and the concerned M nistry and not agai nst
any individual nor any seniority is claimed by anyone
i ndi vi dual against G another particular individual. The
contention is that the criteria adopted by the Union
Government in drawing up the inmpugned seniority list —are
illegal and invalid. Therefore, even if technically the
direct recruits were not before the Court, the petition is
not likely to fail on that ground. [966 G H, 967 A-B]

Vade Mecum

It is unfortunate that very unjust, unfair and
i nequitable situation having a denoralising effect on public
servi ces probably ensuing fromcertain
942
rules framed by the Governnent and the decisions of this
Court has energed. Even where the recruitment to a service
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is from nore than one source and a quota is fixed for each
source yet nore often the appointing authority to neet its
exi gencies of service exceeds the quota from the easily
avai |l abl e source of pronotees because the procedure for
maki ng recruitment fromthe market by direct recruitment is
long prolix and tine consum ng. The CGovernment for
exi gencies of service, for needs of public services and for
efficient adm nistration, pronotee person easily available
because in a hierarchical service one hopes to nove upward.
After the pronotee is pronoted, continuously renders service
and is neither found wanting nor inefficient and is
di scharging his duty to the satisfaction of all, a fresh
recruit from the narket years after pronotee was inducted
the service conmes and challenges all the past recruitnents
made before he was born in service and some decisions
especially the ratio in Jai Singhani’'s case as interpreted
intw B. S Cupta s cases gives him an advantage to the
extent of the pronotee being preceded in seniority by direct
recruit who enters-service long after the pronpotee was
pronot ed.. When the pronotee  was pronoted and was rendering
service, the direct recruit nmy be  a schoolian or college
goi ng boy. He emerges from the educational institution
appears at a conpetitive exam nation and starts chall engi ng
everything that had happened during the period when he has
had nothing to do/ with service. A mandanus issued in Ja
Singhani’s case led to a situation where pronotees of the
year 1962 has to yield place to direct recruits of 1966 and
the position worsened thereafter. ~In the case in hand,
appel l ant a pronotee of Septenber 27, 1962 is put below N
K. Prinza who appeared at conpetitive examnation in Apri
1976 i.e. One who cane 14 years after the appellant, and it
does not require an intelligent exercise to reach a
conclusion that 14 years prior to 1976 M. Prinza who is
shown to be born on July 20, 1950 nust be aged about 12
years and rmust have been studying in a primary school . Shorn
of all service jurisprudence jargon one can bluntly notice
the situation that a primary (school student when the
pronotee was a nenber of the service, barged in and cl ai ned
and got seniority over the promotee. |If this has 'not a
denoralising effect on service one fails to see what other
i nequi t ous approach woul d be nmore danmaging. It is therefore,
time to clearly initiate a proposition that a direct recruit
who cones into service after the pronotee was already
unconditionally and w thout reservation pronoted and whose
pronmotion is not shown to be invalid or illegal according to
rel evant statutory or non-statutory rules should  not be
permtted by an principle of seniority to score a march over
a promotee because that itself being arbitrary would be
violative of Arts. 14 and 16.
[968 D-H, 959 A-E]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 360 of
1980.

Fromthe Judgnent and order dated the 15th and 17th
May, 1979 of the H gh Court of Karnataka at Bangalore in
Cvil Wit Petition No. 4293 of 1975.

G L. Sanghi and A. K Sanghi for the Appellant.

Abdul Khader, N. C. Tal ukdar and M ss A Subhashini for
Respondent Nos. 1 and 2.
943

P. R Midul and H K Puri for Respondent Nos. 3 to 11

M K. Ramanurthi and Jatindra Sharma for Respondent No.
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12.

Dr. Y. S. Chitale and A K Sanghi for intervener

The Judgnent of the Court was delivered by B

DESAI, J. Appellant A Janardhana filed Wit Petition
No. 4293 of 1979 questioning the wvalidity and legality of

the revised seniority list Ex. 'D circulated with the
letter dated June 14, 1974 to which the revised seniority
list Ex. 'C was annexed and as a consequence to cancel the

panel of pronotion dated January 13, 1975, drawn-up in
respect of 102 officers. A mandanus was sought directing the
respondents to give effect to the 1963 Seniority List drawn-
up on the principle of length of service-continuous
officiation as set out in the notification menorandum dated
March 11, 1965. A cognate Wit Petition No. 4273 of 1979 by
one Manjunatha was also heard and di sposed of by the Court
along with the wit petition filed by the appellant.

The factual matrix in juxtaposition with the rel evant
rules may  be set out in details because the very narration
of chronology ~ of events would illumne the contours of
controversy:

Appell antj oi ned service as Supervisor in the year 1953
in what is styled as M litary Engi neering Services (MES for
short). He cane to be prompted as Assistant Executive
Engi neer (AEE) in 1962. In the seniority list of *AEE drawn
up in the year 1963 the appellant was shown at Serial No.
357. In the revised seniority list dated June 14, 1974
i mpugned in the petition, the appellant did not find a place
because consistent with the quota rule on the basis of which

the inpugned revised seniority list of 1974 was prepared,
the appellant was surplus and could not find his berth in
the seniority list. It is necessary to note an intervening

event. One Bachan Singh and Anr., the two pronpbtees to the
post of '"AEE in the years 1958 and 1959 respectively, filed
awit petitionin the H gh Court of Del hi challenging the
appoi nt nent of several direct recruits to 'MES 'on the
ground that their appointnent was contrary to and in
violation of the rules of recruitment and they were not
validly appointed and, therefore; could not becone nenbers
of the service. The wit petition was disnmi ssed by the Hi gh
Court of Delhi and the
944
matter was carried in appeal in this Court.:  The decision
rendered A by a Constitution Bench of this Court inBachan
Singh & Anr v. Union of India & ors(l) was interpreted by
the first respondent to mean that the direct recruitnment,
not by conpetitive exam nation but by interview and viva
voce test, was valid and such appointments being in
consonance with the rules, the confirmation of said direct
recruits was within the quota of direct recruits in
per manent vacanci es and was hence wvalid. The /first
respondent understood the decision to nean that there was a
gquota for recruitnent in the cadre of "AEE in 'MES O ass |
of 9 direct recruits to 1 pronotee (9:1) since 1951 and the
guota nmust lead to rota for confirmation and proceeded to
redraw the seniority list in 1974 with the startling result
in respect of the appellant and several persons sinmilarly
situated as hereinabove set out. The appellant in his wit
petition questioned the criteria adopted for preparing
revised seniority list of June 1974 on diverse grounds based
on the ratio of the decision in Bachan Singh's case.
Criteria may be extracted fromthe nenoranda covering the
seniority list dated June 14, 1974:
"(a) The inter se seniority of direct recruits and
depart nmental pronmotees is to be fixed in
accordance with the quota laid down in ME (RPS)
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Rul es 1951 fromtine to tine. The sane quota is to
apply both in the matter of confirmation and
fixation of seniority.

(b) Seniority List of Assistant Executive Engineers is
to be prepared upto 1968 and excess departnenta
pronot ees who cannot be brought into the cadre
have to be shown separately and brought in the
cadre on the basis of quota as and when vacanci es
becone avail abl e.

(c) From 1.2.1969, the date on which the rul es becane
statutory, the seniority of excess departmenta
promotees (Approx 'B') of the list is to be
regul ated as under:

(i) The seniority of departnental pronotees who
are brought into cadre from 1969 onwards wil |
count along with direct recruits of the year
in

945

which the pronptees are brought into the
cadre and any service for further pronotion
to higher _posts. For.- exanple a departnenta
promot ee of 1966, if brought on the incadred
l[ist in 1970 will count only the service in
the grade  of AEE after 1970 for seniority in
that grade for further pronotion as EE

(ii) Al excess pronotees who are hol di ng higher
appoi nt nent wil | be eligible for
consi deration for further pronotion on
conpletion of the requisite service after
their adjustnment in the cadre:

(d) The revised seniority list based on the above
decisions will be subject to the out-cone of the
wit petition pending in the Andhra Pradesh Hi gh
Court and any other |egal pronouncenent that may
be made in this behalf. Al pronotions based on
this seniority list wll also be subject to
revision on the availability of the judgnent in
the wit petition. Wile nmaki ng pronotions

therefore, it may be made clear that these
promotions will be subject to any further decision
of the Court."

It would be advantageous to mention that the criteria
had the flavour emanating fromthe readi ng and under standi ng
of the decision in Bachan Singh's case. |If the understanding
or interpretation of the ratio Bachan Singh’s - decisionis
incorrect or contrary to what is laid down, the unavoi dable
consequence would be that the seniority |list drawn up on
such incorrect or msinterpreted ratio would not only fal
but it would have to be quashed. Let us therefore  first
refer to the various stages through which relevant /rules
have moved leading to the decision in Bachan Singh’s case.
There is a glut and mass of rules bearing on the subject and
we may briefly weave through them

By notification dated Septenber 17, 1949, the Mnistry
of 1 Defence published Rules styled as MIlitary Engineer
Services, Cass | (Recruitnment, Pronotion and Seniority)
Rules (1949 Rules for short). ’Service' was defined to nean
M litary Engineer Services.

946

Class |I. Rules 3 and 4 have provided the cornerstone for al

contentions canvassed in this appeal and nay be extracted:
"3. The service (other than the Architect’s

Service and the Barrack and Stores Service) shall be

recruited by the follow ng methods:

(i) By conpetitive exam nation held in India in accor-
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dance with part Il of these Rules.
(ii) By pronotion in accordance with Part 1l of these
Rul es

4. Subject to the provisions of Rule 3, Governnent
shall determine the method or nethods to be enpl oyed
for the purpose of filling any particul ar vacanci es or
such vacancies as may require to be filled during any
particul ar period, and the nunber of candidates to be
recruited by each nethod provided that not nore than 10
per cent, of the vacancies in the service (not being
vacancies filled by pronotion fromone grade to another
within the service) shall be filled by the nmnethod
specified in clause (ii) of Rule 3 above.

The recruitnent was to be fromtwo sources: (i) direct
recruitment by conpetitive exam nation; and (ii) by
promotion in accordance with  Part 1l of the Rules. Rule 4
confers discretion on the Government circunscribed by the
provi si.on of Rule 3 enabling the Governnent to deternine the
nmet hod or / nmethods to be enployed for the purpose of filling
in particular vacanci es or such vacancies as nmay be required
to be filled during any particular period, and the nunber of
candi dates to be recruited by each method. There is a
proviso to Rule 4 and it is the subject matter of
acrinoni ous debate i'n the Court. One submi ssion of M. P. R
Midul, learned counsel for direct recruits was that the
proviso is the proviso to sub-rule (ii) of Rule 3 and it
fixes the quota of 9 to 1 between direct recruits and
pronmotees. At the other end of the spectrum the submi ssion
was that it merely provides a. ceiling and not an inviolable
quota rule. W would exam ne both the submissions a little

while after. Part Il of the Rules makes detailed provision
for the conpetitive exanination to be heldin India for
selecting direct recruits. Rule 21 to 23 in Part [l of the

1949 Rul es, prescribe qualification and nethod
947
for recruitnment by pronotion.  One worth noticing is Rule 23
whi ch prescribes that no individual shall be eligible for
pronotion to the A service unless, he would, but for age, be
qualified for admission to the conpetitive exam nati on under
Part 1l. This would nean that except for age all other
qualifications including educational qualification for
direct recruits and pronotees are the sanme. There are S
Appendices to 1949 Rules. Para 3 in Appendi x V provides for
inter se seniority between direct recruits and pronotees.
Sub para (iii) of para 3 is relevant and nay be extracted:
"(iii) A roster shall be maintained indicating the
order in which appointnents are to be made by
recruitment and pronotion in accordance with the
percentages fixed for each nethod of recruitnent
inthe recruitnent rules. The relative seniority
of pronotees and direct recruits shall be
determ ned by the dates on which the vacancies
reserved for the direct recruits and the pronotees
occur..."

Though the 1949 Rules were published on Septenber 17,
1949, they were brought into operation by a notification of
the Mnistry of Defence dated July 29, 1950 with effect from
April 1st, 1951. 1949 Rules when enacted were admittedly
non-statutory in character.

By the notification dated July 18, 1953 of the Mnistry
of Defence, the Rules styled as MIlitary Engi neer Service

Class | Recruitnment Rules were pronulgated. Rules 3 and 4
are in pari materia with Rules 3 and 4 of the 1949 Rul es.
Part Il of the Rules nmkes detailed provision for the

conpetitive exam nation and the Rules in Part 111 deal with
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appoi ntnent by pronotion. It was not nade clear whether the
1953 Rul es superseded the 1949 Rules. They are al nost
i dentical save and except for a provision in Appendix V.
Para 3 in Appendix V of 1949 Rules provided for inter se
seniority of direct recruits and pronotees, while para 3 in
Appendi x V of 1953 Rules recited that 'the principles for
determning seniority are wunder consideration.” It s,
therefore, suggested that para 3 in Appendix V of 1949 Rul es
was abrogated and fresh principles for determining seniority
were yet to be devised. The contention arising fromthese
two sets of Rules occupying the same field would in course
of time become worst confounded by what has been done in
1969 but that woul d cone [ater on
948

Moving to the next stage, the Mnistry of Defence by
its notification dated January 7, 1961 promnul gated statutory
Rul es enacted in exercise of the power conferred by the
provisoto Article 309. These Rules were to regulate the
recruitnent to the Mlitary Engineer Services, Cass 17
(1961 Rul'es for short). These Rules largely relate to the
nmet hod to  be adopted for-direct recruitnent, the manner of
hol di ng exam nati on and the persons eligible for entrance to
the examination. In a way 1961 Rules left rules 3 and 4 of
1949 Rules and rules 3 -and 4 of 1953 untouched, except to
the extent provided in para 8 of appendix |V whereinit is
stated that pronmotions to the Superior and Adm nistrative
posts are dependent on occurrence of vacancies in the
sancti oned establishnment and are nade wholly by selection in
consultation with the Departnental Pronotion Committee and
Conmission as laid down in - the Hone Departnment office
menor andum No. 33/46-Ests(R) dated June 17th, —1946; nere
seniority is considered to confer no claimto pronotion.
Though these Rules are styled as Rules for recruitment to
Mlitary Engineer Services, Cass 1, onits any reference to
recruitment by promotion is wholly absent yet Rule '3 in
Appendix IV restated the positionthat the principles for
determ ning seniority are under consideration. 1961 Rul es do
not even refer to 1949 Rules, but it nay be nentioned that
1961 Rul es were superseded by 1962 rul es.

In 1962, the Mnistry of Defence by its notification

dated April 27, 1962 in exercise of the power conferred by
the proviso to Article 309 franed Rules regulating the
recruitment to the Mlitary Engineer Services Cass | in

supersession of 1961 Rules. Both the 1961 and 1962 Rul es
neither refer to Rule 3 and Rule 4 of 1949 Rules permtting
recruitment by pronotion and the permissible linmt of
recruitment by promption. 1962 Rules restated in Rule 3 in
Appendix IV that the principles for determning seniority
are under consideration. Further para 8 in Appendix 1V was
repeated at the sane place as in 1961 Rul es.
By the notification of Mnistry of Defence dated Apri
17, 1965 Rule 7 of 1962 Rules was anended. But it has no
rel evance to the point under consideration. Then conmes a
noteworthy pro vision. Rule 3 in Appendix IV of 1962 Rul es
whi ch provided that ’'the principles for det er m ni ng
seniority were under consideration’ was substituted as
under :
"3. Relative seniority of officers appointed to
service on the basis of the conbi ned Engi neering
Servi ces
949
Exami nation or otherwise will be determned in
accordance with the orders issued by Governnment A
fromtinme to tinme."
By the notification of the Mnistry of Defence dated
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February 18, 1967, a further anmendnent was introduced in
1962 Rules with regard to the eligibility of persons who can
of fer thenselves as candi dates for t he conpetitive
exam nati on.

By the Mnistry of Defence notification dated February
25, 1967, non-statutory in character sub-rule (h) was added
to Rule 20 in Part Il of 1949 Rules providing reservation
of 50% of the permanent vacancies to be filled through
direct recruitnent after 17th May, 1963 of graduate
engi neers who are conmissioned in the Arned Forces on a
tenmporary basis during the Energency and are |l ater rel eased
subject to certain conditions therein prescribed.

Then conmes the | and-nmark change of 1969. On February 1,
1969, the President in exercise of the power conferred by
the proviso to Article 309 framed and promnul gated anmendnent s
to 1949 Rules styled as Mlitary Engineer Service Cass |
(Recruitment, Pronotion and Seniority) Amendnent Rul es, 1969
which cane into force on February 1, 1969. Rule 4 was
anended by substituting '25 _of the vacancies’ in place of
"10% of . 'the vacancies.’ In-other words, the quota between
direct recruits and pronotees was nodified from9:1 to 3: 1.

W nay at this stage notice Arny Instruction 241 of
1950. It provided for seniority of civilian enployees in
| ower cadre. The instruction refers to the order contained
in para 2 of the 'Mnistry of Defence office Menorandum No.
0240/ 6362/ 0- 12 dated / 1st Septenber 1949 which was published
as an annexure to the instruction. The instruction is that
the rule for determining seniority anongst Assistants
recently devised nust be foll owed as a nodel . The nodel was
that in any particul ar grade seniority as a general rule, be
determ ned on the basis of the length of service in that
grade - as well as service in _an equivalent grade
irrespective of whether the letter was under the Central or
Provi ncial Government in India or Pakistan.

Havi ng j ourneyed through the maze of Rules, we may turn
to the primary contention raised in this appeal. Before we
do so, let
950
it be renmenbered that the appellant is a pronbtee to AEE in
MES cl .| of the year 1962 and by the inmpugned seniority list
of June 14, 1974, he does not find his place in the
seniority list and is still in the surplus list to be
accommopdated at a future date and M. Sanghi |earned counse
for the appellant asserted with sone vehenence that he
cannot cone into the service till 1989 when it nay be tine
for him to retire fromthe service. In other words after
havi ng rendered service in a post included in the class |
he is hanging out side the service, without finding a berth
in service, whereas direct recruits of 1976 have found their
place and berth in the service. This is the situation that
stares into one’'s face while interpreting the quota-rota
rule and its inpact on the service of an individual. But
avoi ding any humanitarian approach to the problem we shal
strictly go by the relevant rules and precedents and the
i mpact of the Rules on the nmenbers of the service -and
det erm ne whether the inpugned seniority list is valid or
not. But, having done that we do propose to examne and
expose an extrenmely wundesirable, wunjust and inequitable
situation energing in service jurisprudence from the
precedents nanely, that a person already rendering service
as a pronotee has to go down bel ow a person who cones into
service decades after the pronpotee enters the service and
who may be a schoolian, if not in enbryo, when the pronotee
on being promoted on account of the exigencies of service as
required by the Government started rendering service. Atime
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has cone to recast service jurisprudence on nore just and
equi tabl e foundation by examining all precedents on the
subject to retrieve this situation

The contentions canvassed before the H gh Court at the
time of hearing this group of petitions are (i) what is the
character of '1949 Rul es’ when they were enacted and whet her
and when they acquired statutory character ?; (ii) In making
recruitment in the manner it was done till '1949 Rules
acquired statutory character, was there a violation of quota
rule assuming that there was quota prescribed in Rule 4 of
"1949 rules’ ?, (iii) If Rule 4 of '1949 Rules’ prescribed a
guota of 9:1 between direct recruits and pronotees, had the
Government the power to relax the quota rul e when necessary
or under <certain circunstances ?; (iv) Wuat if any, is the
effect on the status of the pronotees pronoted to the
service in relaxation of the quota rule ?; (v) whether such
pronot ees becane the nenbers of the service so as to be
assigned a place in the seniority list ?; (vi) If prior to
'1949 Rules’ acquiring statutory character in 1969
pronoti ons were made in excess of the quota, which principle
951
governed determination of inter se seniority of later direct
recruits with earlier pronotees ?, (vii) If 1963 Seniority
Li st when drawn up was according to the Rules then in force,
could it be rendered ineffective by a revised rule for
determining inter se seniority devised in 1974 and given
retrospective effect. These and the connected questions cal
for answer in this appeal

W were often remnded inthe course of hearing that
the Court is not scribbling ona clean slate and that sone
of the contentions canvassed in this appeal are concluded by
a decision of the Constitution Bench of this Court in Bachan
Singh & Anr. v. Union of India & Os.(1). It 'nust be
confessed that in Bachan Singh’'s case (supra), various rules
to which we have drawn attention in the earlier part of the
judgrment came in for consideration by the Constitution
Bench. Therefore, both the sides extensively referred to the
various observations and concl usi ons recorded in the
decision and it is incontrovertible that this decisionis
binding on us and therefore, the contentions canvassed
before us wll have to be answered within the parameters of
the decision of the Constitution Bench. To steer clear of a
possi bl e uni ntended transgression of this binding decision
it is necessary to set out in sone details the ratio of the
deci sion of the Constitution Bench in that case ?

Bachan Singh and Anr. were prompted in the years 1958
and 1959 respectively to AEE in MES (Cass | Sonme of the
respondents in that case were appointed by direct
recruitnent after they had appeared in the conpetitive
exam nation, but all the respondents were appointed to the
service in the years 1962, 1963 and 1964. The first
contention raised on behalf of the pronotee-appellants was
that the recruitment of sone respondents as direct recruits
not as the result of competitive exam nation as provided in
the Rules but by nere interview by the Union Public Service
Conmi ssion was contrary to and in violation of the rel evant
Rul es and thus the recruitnent being invalid they did not
becorme nenbers of the service. It was said that if they are
not menbers of the service, they cannot claimseniority over
promot ees the petitioners in that case. The second
contention was that such of the respondents who were
recruited by interviewand as a result of the conpetitive
exam nation after the appellants had been pronoted to the
service, are not entitled to be confirmed in pernmanent posts
bef ore the appell ants.
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These contentions necessitated focussing attention on the

character A of ' 1949 Rules’. After briefly review ng the

history of the rules from 1949 to 1969, the first inportant
conclusion of the Court is that the '1949 Rules’ acquired
statutory character in 1969 because as a result of 1969
amendment! the entire body of rules of Cass | becane
statutory rules by incorporation. The Court then referred to
rules 3 and 4 of ’* 1949 Rules’ when they cane into force in
1951 and noticed that the recruitment to MES Class | could
be made from two sources only, nanmely, by conpetitive
exam nation held in India in accordance with Part Il of the
Rul es and by pronmotion 'in accordance wth Part IIl of the
Rules. As set out in earlier portion of the Judgnment, Part
Il makes extensive provisions for holding examnation
including the eligibility for admission to the same. It was
conceded i n Bachan Singh”s case that some of the respondents
were directly recruited by interviewby the Union Public
Service Commssion. In other words, sonme of the respondents
in that  '‘case had not appeared at conpetitive exam nation ar
required by Rule 3. The rules did not permt direct
recruitnment by nmere interview by the Union Public Service
Commi ssion. The question arose: Wiat was the status of such
direct recruits recruited in utter violation of Rule 3 ?
Pronot ee-petitioners contended that such direct recruits had
not becone nmenbers of the service. Repel | i ng this
contention, the Constitution Bench hel'd as under
"The appointnents to Cass 1 Service by interview
were made by the Government in consultation with the
Uni on Public Service Comm ssion. The selection was nmade
by the Union Public Service Comm ssion.. The |
appoi ntnents by conpetitive exam nation proved fruit
| ess. The country was in a state of enmergency. Appoint-
ment and selection by interviewwas the only course
possible. It could not be'said that all appointnments
shoul d have been nmade by pronotion. That woul d be not
in the interest of the service. The service Rules were
administrative in character. The Governnent rel axed the
Rul es. The anendrments of the rules in 1967 recogni sed
the reality of the situation of appointnent by
interview That is why the 1967 anendnent recogni sed
that 50 per cent of "the direct recruits by
conpetitive! ad hoc appointnent were to be reserved for
graduat e engi neers who were commissioned in the Arned
Forces on a tenporary basis."
953
At an earlier stage, the Court held that during the years
1962, 1963 and 1964 particularly and until the year 1969, the
Class | Service A Rules were not statutory in character. The
Union Governnent relaxed the Rules both in regard to
recruitment by interviewand in regard to the quotas fixed
by the Rules for direct recruitnent and recruitnent by
promotion to Class | Service. Keeping in view the contention
rai sed on behalf of the appellants before us that Rule 4
does not prescribe a quota to be invariably followed, but
nerely a ceiling and the contention of M. P. R Midul for
some of the direct recruits that rule 4 prescribes an
i nvari abl e quota any violation of which would render the
appoi ntees in excess of quota invalid, we would proceed as
held in Bachan Singh’s <case that rule 4 prescribes the
gquota. If the contention was open to consideration by us, we
have our own reservations about the same. However, as it has
been held in a binding decision that Rule 4 did prescribe a
gquota rule of 9: 1 between direct recruits and pronpotees, we
woul d proceed on that basis. The Court then noticed that in
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1962, there was a state of enmergency. Engineers were
i Mmediately required to fill the tenporary posts in Cass |
Service. To neet the enmergency the Union Government in
consultation with the Union Public Service Commi ssion
decided to recruit candi dates by adverti sement and sel ection
by interview only by the Union Public Service Comm ssion
The Governnent with the aid of selection and interview by
the Union Public Service Commission directly recruited sone
respondents to Class r Service in the years 1962, 1963 and
1964. The candi dates were sel ected after Vi va-voce
exam nation.’ The Court then proceeded to notice the
vacanci es that occurred between 1951 and 1971 and concl uded
that it is because of the conditions of energency that the
guota for filling the tenporary posts was ignored both for
departnmental pronotees ~and direct recruitnment. After taking
this view, the Court~ proceeded to answer the contention
whet her the recruitment of some of the respondents in that
case by a nethod not permtted by rules was |egal and valid
whi ch necessitated the Court considering and answering the
guestion ‘as” to whether the Governnent had the power to make
recruitment inrelaxation of the Rules ? In this connection
the Court categorically concluded as under

"It is apparent that during the years 1959 to

1969, there was a relaxation in the observance of rules

in the case of appellants and the other departnenta

pronot ees. The Uni on Governnent all” throughout acted in
consultation with the Union Public Service Comm ssion

The
954

departmental pronptees gained considerabl e advantage A

by relaxation of the rules. The direct recruits were

not shown any preference at all,  The proportion of
confirmation of departnental pronotees and of ' direct

recruits by interviewwas 1:1."

The Court then wupheld the —appointnent of those direct
recruits who were appointed after-interview by the Union
Public Service Conmission by holding that was /done in
rel axation of the rules both as to conpetitive exanm nation
and the pronotions were given after relaxing the quota rule.
The Court held that direct recruits who were appointed by
interview fall within the class of direct recruits.

VWhat energes fromthe decision in Bachan Singh’s case?
'1949 Rules’ and the subsequent anendrments thereto acquired
statutory flavour in 1969 and '1949 Rul es becane statutory
in character by incorporation only in 1969 and till then
they were nere administrative instructions. Rule 3 -of ’'1949
Rul es’ permitted recruitment only fromtwo sources i.e. by
conpetitive examnation and by promotion. Rule 4 pernmitted
the Government to fill in any particular vacancies or/ such
vacancies as may require to be filled during any particul ar
peri od, the nmethod or nmethods to be enployed for the purpose
of filling any particular vacancy and the nunber of
candi dates recruited by each method. Rule 3 provides for the
sources of recruitment, nanely, direct recruitnent -and
pronmotion. Rule 4 confers discretion on the Governnent
either to fill the vacancies and from which service subject
tothe provisoto Rule 4 which prescribes, according to
Bachan Singh’s case. a quota, Rule 4 which was introduced in
1967 conferred power on the Union Government for the reasons
to be recorded in witing and after consultation with the
Union Public Service Commission to relax all or any of the
rules with respect to class or category of persons/ - posts.
As the 1949 Rules’ were non statutory in character till
1969 and this Court read power of relaxation is in ' 1949
Rules’ till 1969, the power of relaxation was exercised
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during 19611962-1963 because there was energency during this
period. The Governnment was in need of I|arge nunber- of
Engi neers and therefore, had to nake recruitnent by a nethod
not prescribed by the rules in relaxation of the rules, and
| arge nunmber of persons had to be given departnenta
promotion with the same end in view which would anobunt to
rel axation of the quota rule. This Court in terns

955

held that the Governnent had the power to relax 1949 Rul es
till they acquired statutory character in 1969 and
CGovernment did meke recruitnent from both sources after
exercising the power to relax rules. This ratio of the
deci sion is binding on us.

Even apart fromthis, in the statenent of case filed in
this case on behalf of the Union of India, it is conceded
that in view of the exigencies of - service relaxation was
made in the matter of pronmotion to the cadre of Assistant
Executive Engi neers between 1951 and 1963. Rule 24 enabl ed
the Government to make recruitment in relaxation of the rule
by making an order to that effect in witing and after
consul ting the  Union Public Service Commission. Strictly
speaking Rule 24 is hardly helpful as the rule was
introduced in 1967 and we are concerned with years 1959-61-
62-63. W asked M. Abdul Khader, |earned counsel for the
Uni on of India whether orders were nade at the tinme of each
recruitnment for making recruitment by relaxing the rules and
if such orders were nmde after consulting the Union Public
Servi ce Conmi ssi on and if there~ are such orders in
exi stence, sanme may be produced. Pursuant to this querry, an
affidavit was filed by Lt. Col.” S. C Sethi, Staff officer
Grade | (Personnel) dated Decenber 7, 1982. This affidavit
does not satisfy the query and hardly illumines. the blurred
area. It nmerely refers to the variation in the quota,
nanmely, it was raised from9:1 to 1:1 upto the end of 1963
and it was again restored to 9:1 after 1964 and the
statutory rules of 1969 revised the quota. To this
Affidavit, some correspondence (is annexed which hardly
throws any |light on the question raised by the Court.

If rule 3 provided nethods of recruitnent indicating
the sources fromwhich recruitment could be made and if rule
confers discretion on Government to nake recruitnent from
either source because Rule 4 opens wth a limtation
nanely, that it is subject to Rule 3, nowif as held in
Bachan Singh’'s case 1949 Rules’ while prescribing the quota
conferred power on the Union CGovernment to-make recruitment
inrelaxation of the rules, it is inplicit in this power to
G make recruitnent in relaxation of the quota rules and it
is admtted that because of the emergency and because of the
exi genci es of service, recruitnent was nmade in rel axation of
the rules. Now, where the rule provides for recruitnment from
two sources and sinmultaneously prescribes quota, unless
there is power to relax the rule as has been held in a
cat ena decisions, any recruitnent in excess of the ‘quota

fromeither of the sources would be illegal and the excess
recruits unless they find their place by adjustnent _in
subsequent

956

years in the quota, would not be nenbers of the service. In
A s. G Jai Singhani v. Union of India & ors(l) a
Constitution Bench of this Court held as under

"We are accordingly of the opinion that pronotees

fromdass |1, Gade IIl, to class | Gade Il Service
in excess of the prescribed quotas for each of the
years 1951 to 1956 and onwards have been illegally

promoted and the appellant is entitled to a wit in the
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nature of mandamus commandi ng respondents 1 to 3 to
adjust the seniority of the appellant and other
officers simlarly placed like himand to prepare a

fresh seniority list in accordance wth law after
adjusting the recruitnent for the period 1951 to 1956
and onwards in accordance with the guota rule

prescribed ..

In reaching this conclusion, the Court held that the
absence of arbitrary power is the first essential of the
rule of |aw upon which our whole constitutional systemis
based. The Court observed that in a system governed by rule
of | aw, di scretion, when conferred upon executive
authorities, nmust be confined within clearly defined limts.
The view was to sonme extent re-affirnmed in B. S. CGupta v.
Union of India & ors.(a) and B. S. Gupta etc. etc. v. Union
of India & Ors. etc. etc.(3) But this result will not foll ow
where even though the rules prescri be sour ces of
recrui tment, nethods of recruitnment and quota, if the very
rul es sinmultaneously confer power on the Government to make
recruitment-in relaxation of* the rules, unless mala fides
are alleged and attributed. Were rules thus confer a
di scretion on the Government to relax the rules to neet with
the exigencies of ~“service, any recruitnent made in
rel axation of the rules would not be invalid. This is no
nore res integra in view of the decision of this Court in N
K. Chauhan & ors. v. State of Quarat & ors.(1) In that
case, a resolution of the Governnent ~-of Bonbay dated July
30, 1959 ‘’'directing that, as far as practicable, 50 percent
of the substantive vacancies occurring in the cadre wth
effect from 1st January 1959 should be filled in by
nom nation of candidates to be selected in accordance with
the Rul es appended
957
herewith, cane in for consideration of this Court. "The
contention was that the Resolution prescribed a quota and
the Government had no discretion to make recruitment in
rel axation of the quota and therefore, any recruitnment made
in excess of the quota in wview of the decision in
Jai singhani’'s case and 2 B.S. Gupta's cases would be
invalid. Repelling this contention and distinguishing both
the decisions in Jaisinghani’s case —and 2 B.S. Qupta’s
cases, the Court observed that the sense of the rule is that
as far as possible the quota system nust be kept up-and if
not practicable pronotees in place of direct recruits or
direct recruits in place of pronotees nay be inducted
applying the regular procedures w thout suffering the seats

tolie indefinitely vacant.’” After exam ning the facts of
the case, the Court held that the State had tried as far as
practicable to fill 50% of the substantive vacancies from

the open market, but failed during the years 1960-1962 and
that therefore it was wthin its powers under the rel evant
rule to pronote nanl atdars who, otherw se, conplied with the
requi renent of efficiency. It thus becones crystal clear
that when recruitment is from two independent sources,
subject to prescribed quota, but the power is conferred on
the Government to nmake recruitnment in relaxation of the
rul es, any recruitnent nade contrary to quota rule woul d not
be invalid unless it 1is shown that the power of relaxation
was exercised mala fide. That is not the contention here,
nor any such contention was voiced in Bachan Singh’s case.
In Bachan Singh's case the Court has extensively referred to
the energency situation in the market of recruitment of
engi neers between 1959 and 1969 and that fact situation not
only was not controverted but conceded before us. It is this
enmergency and the dire need of urgently recruiting
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engi neers, which |led the Governnent to nake recruitnent in
rel axation of quota rule by fore-going the conpetitive
exam nati on and pronoting subordinate ranks to Cass
service. Petitioners and simlarly situated persons were
thus pronoted to nmeet the dire need of service in relaxation
of the quota rule.

Now i f recruitnent contrary to Rule 3, nanely, by
interview by the Union Public Service Conm ssion, which is
not the recognised node of recruitnent, is held wvalid in
Bachan Singh’s case on the ground that it was done in
rel axation of the rules, it nmust follow as a corollary that
the sanme energency conmpelled the Governnment to recruit by
pronoti on engineers to the post of AEE Class | in excess of
the quota by exercising the power of relaxation and such
recruitment ipso facto would be valid. The pronotees being
validly
958
promoted as the quota rule was relaxed, would becone the
menbers of the service. Wether the vacancies were in the
per manent. strength or in the tenporary cadre is irrel evant
because none of themis reverted on'the ground that no nore
vacancy is available. Appellant and those simlarly situated
were recruited by pronotion as provided in Rule 3(ii) and it
must be conceded that the recruitment by pronotion during
these years was in excess of the quota as provided in Rule
4. But the recruitnent having been done for neeting the
exi gencies of service by relaxing the rules including the
guota rule, the pronmotion in excess of quota would be valid.
In this connection, it nmay be recalled that the expression
"service' has been defined to mean Mlitary Engineering
Service Class |. The rules are silent on the question of the
strength of the service. Keeping in viewthe exigencies of
service and the requirenents of the State, tenporary posts
woul d be a tenporary addition to the strength of the cadre,
unless it is made clear to the contrary that the temporary
posts are for a «certain duration -or the appointnents to
temporary posts are of an ad hoc nature till such tine as
recruitnment according to rules 'is nade. |n the absence of
any such provision, persons holding pernanent  posts and
temporary posts would becone the nmenbers of the service
provided the recruitnent to the tenporary posts is |egal and
valid. Once the recruitnent is legal and valid, there is no
difference between the holders of permanent posts and
temporary posts in so far as it relates to all the nenbers
of the service. This clearly follows fromthe decision of
this Court in S. B. Patwardhan & ors. etc. etc. v. State of
Maharashtra ors.,(’) that there is no universal rule, either
that a cadre cannot consist of both permanent and tenporary
enpl oyees or that it nust consist of both. That is primarily
a matter of. rules and regul ati ons governing the particul ar
service in relation to which the question regarding the
conposition of a cadre arises. 1949 Rules’ throw no I|ight
on this aspect and therefore, if the recruitnment is made
fromeither of the sources and is otherw se | egal and valid,
persons recruited to tenporary. posts would nonethel ess be
menbers of the service.

The High Court while rendering the judgnment under
appeal unfortunately did not examne this aspect even though
vehemently argued, wth the result that the petitions were
again set down for decision on a neno filed by the | earned
counsel on behalf of the
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present appellants in the H gh Court on the very next day of
the judgnent informing the Court that several inportant

contentions A urged by himduring the course of arguments at
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the hearing of the wit petitions, have not been noticed by
the Court inits judgment dated May 15, 1979. One such
contention was that Union of India In its statement of case
had conceded that as direct recruits were not available
during that period, even though the qualification of
conpetitive exam nation for direct recruits was conmpletely
relaxed and a nere interviewby the Union Public Service
Conmi ssion  was considered sufficient, large nunber of
persons from subordi nate ranks had to be given pronotion but
this aspect was not examined by the Court. Repelling this
subm ssion, the Hi gh Court observed that the | earned counse

was not able to point out any express admission to that
effect in the statenment of objections filed on behalf of the
Uni on Governnent and the avernment in Exhibit 'F that there
has been a relaxation fromtime to time in the observance of
the said rules by the Governnent in consultation with Union
Public Service Conmssion to nmeet the emergent requirenents
of the ~Service, was not sufficient to permt an inference
sought to  be drawn as desired by the | earned counsel. Wth
respect, the H gh Court was in error in approaching the
matter from this angle. In fact, before the H gh Court
rendered its decision, the Judgnment of the Constitution
Bench in Bachan Singh's case was reported and as poi nted out
by us, this Court ~specifically held that the recruitnent
fromboth the services was nade in relaxation of the rules
And in the statenent of case filed in this Court, there is a
specific adm ssion to that effect. W are therefore of the
view that the High 'Court was in-error in rejecting this
contention

The next question-is, on what principle then in force
inter se seniority of pronotees and direct  recruits
recruited to service in relaxation of 1949 Rul es incl uding
the quota rule was to be determ ned and how they were to be
integrated in the cadre of AEE for further pronotion to the
cadre of Executive Engi neers.

The appel l ant has inmpugned the seniority list prepared
by the Union Governnent on June( 14, 1974. Prior/ to the
i mpugned seniority list, a seniority |ist of AEE was drawn
up in the year 1963 in which the place of the present
appel l ant was at serial No. 357. There was another seniority
[ist drawn wup in the year 1967 in which the appellant found
his place at serial No. 234. Then cane the decision of the
Constitution Bench in Bachan Singh's case whereupon
960
the Union GCovernment set aside the two aforenmentioned
seniority A list and drewup a fresh list on the criteria
drawn from the decision in Bachan Singh's ‘case as set out
in the wearlier portion of this Judgment. In this seniority
list, appellant did not find his place because he was stil
surplus in 1974 seniority list and he was hangi ng out of the
service (Trishanku) because he was pushed down after
applying the quota fromthe date of the constitution of the
service itself in 1951. The traumatic effect of  this
approach can be gauged by nerely pointing out that the
appel l ant who was pronpbted in the year 1962 as AEE and has
hel d the post un-interruptedly till today would be junior to
the direct recruits of 1976,1977 and 1978. |f unfortunately,
the law is to that effect, nothing can be done. Could the
law be that unjust ? Law being no respector a person mnust
take its own course. But is that the law ? or the approach
overl ooks a vital aspect which has a bearing on the point.

The contention of the Union Government is that the
earlier seniority lists of 1963 and 1967/ 68 were not drawn
up according to any particular principle. In para 4 of the
statenment of the case of the Union Government it is averred
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that ’'seniority list drawn before 1973 were not based on any
set rules but were prepared provisionally on the basis of
the then available rules to regulate the functioning of
departrment.’ This st at ermrent apart from being sel f
contradictory to some extent, is m sleading and woul d not be
borne out by reference to the relevant rules on the subject.

It is a well recogni sed principle of service
jurisprudence that any rule of seniority has to satisfy the
test of equality of opportunity in public service as
enshrined in Article 16. It is an equally well recognised
canon of service jurisprudence that in the absence of any
other valid rule for determning inter se seniority of
nmenbers bel ongi ng to ‘the sanme service, the rule of
continuous officiation or the Iength of service or the date
of entering in service and continuous uninterrupted service
thereafter would be valid and would satisfy the tests of
Art. 16. However, as we would presently point out we need
not fall “back upon this general principle for determning
inter se 'seniority because in our viewthere is a specific
rul e governing inter se seniority between direct recruits

and pronotees —in MES Cass | Service, and it was in force
till 1974 when the inmpugned seniority list was drawn up
961

In the ’'1949 Rules’ which came into force on April 1,
1951, a provision was mnade for determning inter se
seniority between A direct recruits and pronotees. In para
3(iii) of Appendix-V of "1949 Rules’ it was provided that a
roster shall be maintained indicating, the ‘order in which
appoi ntnents are to ‘be nmade by direct recruitnent and
promotion in accordance with the percentages fixed for each
met hod of recruitment in the recruitnent rules. The relative
seniority of pronot ees and direct ~recruits 'shall be
determ ned by the dates on which the vacancies reserved by
the direct recruits and the pronotees occur. It woul d appear
at a glance that this rule was related to the quota of 9:1
between direct recruits and pronotees prescribed in rule 4.
A conbined reading of rule 4 and para 3(iii)) of Appendix V
would clearly showthat a roster has to be nmaintained
consistent with the quota so that the relative inter se
seniority of pronotees and direct recruit be determn ned by
the date on which vacancy occurred and the vacancy is for
the direct recruit or for the pronotee. If quota prescribed
by rule 4 was adhered to or was inviolable, the rule of
seniority enunciated in para 3(iii) of Appendix V.w |l have
to be given full play and the seniority list hasto be drawn
in accordance with it. But as pointed out by this Court in
Bachan Singh's case during the years 1959, 1969 and
especially during 1962, 1963 and 1964 on account of adverse
mar ket conditions for recruitnent of engineers, the
CGovernment had to be nmake recruitnent in conplete rel axation
of rules 3 and 4 including the relaxation of the quota rule.
As quota rule was directly inter-related with the seniority
rule, and once the quota rule gave way, the seniority rule
enunci ated in para 3(iii) of Appendix V becane wholly otiose

and ineffective. It is wequally well recognised that where
the quota rule is linked with the seniority rule if the
first breaks down or is illegally not adhered to giving
effect to the second would be wunjust, inequitous and

i mproper. An identical situation was noticed by this Court
in First B. S Qupta's case wherein this Court while
rejecting the contention of the pronbtees that the quota
rule and the seniority rule deserved to be independent of
each other held that with the upgradi ng of the |arge nunber
of posts and the appointnments to themof pronotees, the
gquota rule collapsed and with that the seniority rule also.
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Therefore, once the quota rule was wholly relaxed between
1959 and 1969 to suit the requirenents of service and the
recruitment nade in relaxation of the quota rule and the
m ni mum qual ification rule for direct recruits is held to be
valid, no effect can be given to the seniority rule
enunciated in para (iii), which was wholly inter-linked with
the quota rule and cannot
962
exi st apart fromit on its own strength. This is inpliedly
accepted A by the Union Government and is inplicit in the
seniority lists prepared in 1963 and 1967-68 in respect of
AEE. because both those seniority lists were drawmn up in
accordance with the rule of seniority enunciated in Annexure
"A" to Arny Instruction 'No. 241 of 1950 dated Septenber 1,
1949, and not in conpliance with para 3(iii) of Appendix v.
The M nistry of Defence issued Arny Instruction No. 241
of 1950 styled as " Seniority of civilian enployees in |ower
formations’, which provides that in accordance wth the
orders contained in para 2 of° Mnistry of Defence O M No.
0240/ 6362/ D-12 dated Septenber 1,1949 published as Annexure
"A' to this instruction, seniority of persons enployed in a
particular grade is to be determined as indicated herein
Annexure ' A" reproduced the rule of seniority which was then
followed as a nmodel “in the grade of Assistant which had been
adopted by the Mnistry of Defence. The principle of
seniority therein enunciated is that the rul e for
determning inter ' se seniority in the cadre of Assistants
shoul d generally been taken as the nodel in  franming the
rules of seniority for other services and in  respect of
persons enpl oyed in any particul ar grade seniority should as
a general rule, be determ ned on the basis of the |ength of
service in that grade as well as service in an equival ent
grade irrespective of whether the latter was under the
Central or Provincial Government in India or Pakistan. This
was the rule of seniority which would be applicable in the
absence of any other rule specifically enacted for MES cl ass
| service. It could have been urged with confidence that the
seniority rule enunciated in part 3(iii) of Appendix V of
'1949 Rules’ was the one specifically enacted for MES C ass
| service and the special rule would prevail over the
general rule issued in Arny Instruction No. A l. 241  of
1950. But as pointed out earlier, the rulein para 3(iii) of
Appendi x V gave way when the quota rule was relaxed. This is
recogni sed by the Mnistry of Defence when whil e enacting
'1953 Rules’, a provision was nade in para 3 of Appendix v
that the principles for deternmining seniority are under
consi deration. Assuming that the rule of seniority of para
3(iii) of Appendix V of '1949 Rules’ held the field, it
appears to have been abrogated by the ' 1953 Rul es’ because a
clear provision is nade that principles for determning
seniority are wunder consideration. Simlar situation is
recognised in ’'1961 Rules’ which to some extent inparted a
statutory flavour to '1949 Rules’. In para 3 of Appendix IV

of 71961 Rules’ it was stated that principles for
determ ning seniority of
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nmenbers of the service nmeaning Mlitary Engineer Services
Cass | are under consi deration. This position was

reiterated when ’'1962 A Rules’ were enacted in relation to
the service. 1In Para 3 of Appendix IV of 1962 Rules’ it is
reiterated that the principles for determning seniority are
under consideration. It is nowhere suggested that till the
decision in Bachan Singh’s case, any other rule for
determ ning inter se seniority was prescribed.

That takes wus to the inpugned seniority list of 1974.
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On June 14, 1974, seniority list of AEE was circul ated. The

preanble to the seniority |list sets out the criteria on
which inter se seniority of nmenbers is deterni ned. Anpbngst
other things, it states that the inter se seniority of

direct recruits and departmental pronptees is to be fixed in
accordance with the quota laid down in 1949 Rules’ which
cane into force on April 1, 1951. It further recites that

the same rule for deternmining seniority list is to be
applied in both the mtter of confirmation and fixation of
seniority. Therefore, it clearly transpires that the

seniority list is drawn up on the basis of fixed quota as
enunciated in rule 4, that is, 9:1 direct recruit, pronotee,
revi sed between 1959 and 1963 to 1:1 and again restored to
9:1 from 1964. The 1974 seniority list would be without
anything nore invalid, as it proceeds on the assunption that
there was a rigid quota rule and that the recruitnent in
excess of the quota would be invalid and the excess recruits
fromeither source will have to be adjusted and regul ari sed
in succeeding  years. Probably,” the authorities concerned
while drawning up the seniority list were influenced by sone
of the observations in Jaisinghani’s case and the two
successive B. S. CGuuta's cases, all of which were clearly
di stingui shable and will have no application to the facts of
the present case.  Anot her error that has crept in
prescribing the criteria on which the inpugned 1974
seniority list is founded, is the assunption that there was
an inviolable quota rule which could not be relaxed. The
second criterion recites that seniority list  of Assistant
Executive Engineers is to be prepared upto 1968 and excess
departnmental pronotees who cannot be brought into the cadre
have to be shown separately and brought into the cadre on
the basis of quota as and when vacancies becone avail abl e.
As clearly brought out hereinbefore, the recruitment was
made in relaxation of the quota. ~Oncethe quota rule was
rel axed, the rota for confirmation disappeared. 'In the
absence of any other rule coupled with the Arny Instruction
upto 1968 continuous officiation would be the only avail abl e
rule for determning the inter se seniority. And’it may be
recal | ed that
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both the 1963 and 1967 seniority lists were drawn up in
accordance A with that principle. Thus the two fundanenta
basi ¢ assunptions on which the inpugned seniority list was
drawmn up are wholly invalid and contrary to the rel evant

rules, and any seniority 1list based thereon nust fail. But
this conclusion alone would |eave the natter again in the
hands of the first respondent with a fresh exercise. It is

therefore necessary to proceed further and determn ne on what
basis the seniority list of AEE was to be drawn up upto
1969, when the '1949 Rules’ becane statutory according to
the decision in Bachan Singh’s case.

Bet ween 1959 and 1969 and especially during the years
1962, 1963 and 1964 and sone subsequent years, the
CGovernment consistent wth its requirenments and exi gencies
of service made recruitnent i ncluding recruitnent by
promotion in relaxation of the *1949 & subsequent rules’
whi ch the Governnent undoubtedly had the power to do. A good
nunber of persons were so pronoted. The direct recruits
enj oyed conparatively greater benefit in that they entered
service avoiding a conpetitive exam nation, which the re
required to be held and through which alone direct recruits
could enter service. Equally a good nunber of persons
entered MES Class | through the conparatively easy and
hi ghly subjective test, nanely, interview Therefore, it
cannot be gainsaid that a considerable nunmber of direct
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recruits derived the advantage of the power of rel axation of
rul es exercised by the Union Governnment. |In Bachan Singh's
case, this Court also has rightly observed that sonme depart-
mental pronotees also obtai ned advantage of the same. It is
not necessary for us to consider conparative advantage. The
superveni ng consi deration was the exigencies of service of
which the best judge, as recognised in Bachan Singh's case,
is the Governnent. It may also be made clear that the
pronot ees were not |ess qualified then direct recruits. They
have to neet the sane rigorous test of qualifications save
and except the qualification as to age. This becones
abundantly clear frompara 3 of rule 23 of 1949 Rules’
whi ch provided for appointnent by pronption. Rule 23
provi ded that 'no individual shall be eligible for pronotion
to the service unless ~he would, but for age, be qualified
for adnmission to the conpetitive exam nation under Part 11
of these Rules, and satisfies the Conmission that he is in
every respect suitabl e for appointment to the service.’ Part
Il contains provisions prescribing eligibility criteria for

taking the  conpetitive exam nation. Anongst others, it
provi ded m nimum educational qualification of an Engineering
degr ee.
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Therefore, as for as the m ni mum educati onal qualification
is concerned, pronotees and direct recruits are on par. QOne
need not therefore, | ook upon pronotees as persons bel ongi ng
to an inferior breed. The pronptees  were pronoted by the
Government to man' its services ~keeping in view the
exi genci es of servi.ce and non-avail ability of direct
recruits as held in Bachan Singh's case and as admitted
before us. And while giving pronotion, it was not even for a
nonent suggested that the pronotions are ad hoc or till such
time as direct recruits are available or for a linmted
peri od. Therefore, the pronotions  were regular pronotions,
may be to the tenporary posts which was a tenporary addition
to the strength of the service. But to all intents and
pur poses, the pronotion of the pronotees during thi's period
was a regular pronotion and the pronotees have ‘held the
posts uninterruptedly for all these years neaning thereby
that it could never be said that posts were not avail able.
Even then by the inpugned seniority list, 1962 pronotee is
hangi ng, outside the cadre and the |ist drawn up on such an
illegal and invalid criteria has led to such a startling
result that 1is 1962 pronmptee does not find his berth in
service even in 1974.

The next question is whether 1963 seniority 1ist and
1967 seniority list were valid when drawn up. As pointed out
earlier, the rule of quota enunciated by para 3(iii) of
Appendi x V of 1949 Rules’ has ceased to be of any |ega
efficiency till 1969. The Arny Instructions of Septenber 1
1949 directed seniority list to be drawn up in accordance
with the principle of continuous officiation. In the absence
of any other valid principle, seniority determned on the
basis of continuous officiation is valid because it
satisfies the test of Art. 16. There is nothing to suggest
that 1963 and 1967 seniority lists were provisional or were
likely to be re-drawmn. Therefore till the 1949 Rules
acquired statutory character in 1969, the seniority lists of
1963 and 1967 in respect of AEE were quite |legal and valid
and were drawn up on the basis of the principle which
satisfies the test of Article 16.

The question is whether a new principle for determnning
inter se seniority evolved in 1974 could be retrospectively
applied from 1951 thereby setting at naught all previous
seniority lists wvalidly drawn wup. It is open to the
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Government to prescribe principles for determning inter se
seniority of persons belonging to the same service or cadre
except that any such principle nust neet the test of Art.
16. It is equally open to the Governnent to retrospectively
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revise service rules, if the same does not adversely affect
vested A rights. But if the rule for deternmining inter se
seniority is revised or a fresh rule is franed, it nust be
constitutionally valid. The criteria on which 1974 seniority

list is founded are clearly illegal and invalid and this
stems from a m sunderstanding and misinterpretation of the
decision of this Court in Bachan Singh's case. It also g

overl|l ooks the character of the appointnments nade during the
period 1959 to 1969. It treats valid appointnents as of
doubtful validity. 1t pushes down persons validly appointed
bel ow those who were never in service and for reasons which
we cannot appreciate, it is being made effective from 1951
I n our opinion, there was no justification for redraw ng the
seniority |list affecting persons recruited or pronoted prior
to 1969 when the rules -acquired statutory character.
Therefore, the 1974 seniority list is liable to be quashed
and the two 1963 and 1967 seniority lists nust hold the
field.

At this stage, we nust briefly deal with some technica
contentions of mnor inmportance.

It was contended that those menbers who have scored a
march over the appellant in 1974 seniority list having not
been i npl eaded as respondents, no relief can be given to the
appellants. In the wit petitionfiled in the H gh Court,
there were in all 418 respondents. Anpbngst them first two
wer e Uni on of India and Engi neer -i n- Chi ef, Ar nry
Headquarters, and the rest presunably nust ~be those shown
senior to the appellants. By an order nmade by the High
Court, the names of respondents 3 to 418 were del eted since
notices could not be served on themon account . O the
difficulty in ascertaining their present addresses on their
transfers subsequent to the filing of These petitions.
However, it clearly appears that sone direct recruits |Ied by
M. Chitkara appeared through counsel Shri Mirlidhar Rao and
had nade the submi ssions on behalf of the directs.  Further
any application was made to this Court by 9 direct recruits
led by Shri T. Sudhakar for being inpleaded as parties,
whi ch application was granted and M. P. R Midul, learned
seni or counsel appeared for them Therefore, the case  of
direct recruits has not gone unrepresented and the
contention can be negatived on the short ground. However,
there is a nore cogent reason why we woul d not count enance
this contention. In this case, appellant does not claim
seniority over particular individual in the background of
any particular fact controverted by that person against whom
the claimis nade. The contention is that criteria adopt-
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ed by the Union Governnent in drawi ng-up the inmpugned
seniority list are invalid and illegal and the relief is
claimed against the Union Governnent restraining it from
upsetting or quashing the already drawn wup valid |ist and
for quashing the inmpugned seniority list. Thus the relief is
cl ai med against the Union Governnent and not against any
particular individual. 1In this background, we consider it
unnecessary to have all direct recruits to be inpleaded as
respondents. W may in this connection refer to Genera
Manager, South Central Railway, Secunderabad & Anr. etc. v.
A.V.R Sidhanti and ors. etc.(l) Repelling a contention on
behal f of the appellant that the wit petitioners did not
i mpl ead about 120 enployees who were likely to be affected
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by the decisionin this case, this Court observed that the
respondents (original petitioners) are i npeaching the

validity of those policy decisions on the ground of their
being violative of Arts. 14 and 16 of the Constitution. The

proceedi ngs are anal ogous to t hose in whi ch t he
constitutionality of a statutory rule regulating the
seniority of government servants is assailed. |In such

proceedi ngs, the necessary parties to be inpleaded are these
agai nst whom the relief is sought, and in whose absence no
effective decision can be rendered by the Court. Approaching
the matter fromthis angle, it may be noticed that relief is
sought only against the Union of India and the concerned
M ni stry and not agai nst ‘any individual nor any seniority is
clainmed by anyone individual against another particular

i ndi vidual and therefore, even . if technically the direct
recruits were not before the Court, the petition is not
likely to fail on that ground. The contention of the
respondents for thi's additional reason nust also be
negat i ved.

Appel lant had al so sought a discretion for quashing the
penal for - pronotion dated January 13, 1975 of 102 officers
included in F E-in-Cs Proceedings No. 65020/ EE/ 74/ EIR on the
ground that the panel for pronotion is drawn up on the basis
of inpugned seniority list, in which the appellant and
several simlarly /situated AEE pronpted way back in 1962
onwards did not find their place and were therefore not
treated as being within the zone of selection. This relief
nmust follow as a 'necessary corollary because once 1974
seniority list is quashed and consequently a declaration is
bei ng made that 1963 and 1967 seniority lists were valid and
cannot be set at naught — by principles of ‘seniority
determned in 1974, any panel drawn up on the basis of the
invalid seniority nust fall and nust be quashed.
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Pursuant to an integrated reading of- Judgnent in Bachan
Singh’s case and this case a fresh-panel for pronption wll
have to be drawn wup consistent with the seniority |list of
1963 & 1967 because it was not disputed that pronotion from
the cadre of AEE to Executive Engineer is on the principle
of seniority-cumnerit. It may be nentioned that the
appel l ant had sought interim relief by way of -injunction
restraining the respondents not to pronote —anyone on - the
basis of the panel. This Court declined to grant such relief
because exigencies of service do demand that the vacancies
have to be filled. But in order to protect the interest of
the appellant and those similarly situated, it was nade
abundantly clear that any pronotion given subsequent to the
date of the filing of the petition in the H gh Court nust be
temporary and nmnust abide by the decision in this appeal
Therefore, consequent upon the relief being givenin this

appeal, the pronotions will have to be readjusted and the
case of appellant and those sinmilarly situated will have to
be exam ned for being brought on the panel for pronotion.

Bef ore we conclude this judgnent, we wll have qual m of

conscience if we do not draw attention to a very unjust,
unfair and inequitable situation having a denoralising
effect on public services probably ensuing from certain
rules framed by the Governnent and the decisions of this
Court. Even where the recruitment to a service . is from
nore than one source and a quota is fixed for each service,
yet nore often the appointing authority to neet its
exi gencies of service exceeds the quota from the easily
avai | abl e source of pronotees because the procedure for
maki ng recruitnment fromthe market by direct recruitment is
long prolix and tine consum ng. The CGovernment for
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exi gencies of service, for needs of public services and for
efficient adm nistration, pronotees person easily avail able
because in a hierarchical service one hopes to nove upward.
After the pronotee is pronoted, continuously renders service
and is neither found wanting nor inefficient and is
di scharging his duty to the satisfaction of all, a fresh
recruit fromthe market years after pronbtee was inducted in
the service conmes and challenges all the past recruitnents
made before he was born in service and some decisions
especially the ratio in Jaisinghani’s case as interpretted
intw B. S Cupta’'s cases gives him an advantage to the
extent of the pronotee being preceded in seniority by direct
recruit who enters service long after the pronptee was
pronot ed. When the pronotee was pronoted and was rendering
service, the direct recruit  nay be a schoolian or college
goi ng boy. He energes fromthe educational insti-
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tution, appears at a conpetitive examnation and starts
chal | engi ng everything that had happened during the period
when he  ‘has had nothing to do with service. A nmandanus
issued in- Jaisirlghani’s case led ‘to a situation where
pronmotees of the year 1962 had to yield place to direct
recruits of 1966 and- the position worsoned thereafter. In
the case in hand, appellant a pronotee of Septenber 27, 1962
is put below N K Prinza who appeared at conpetitive
examnation in April 1976 i.e. One who cane 14 years after
the appellant, and it does not require -an intelligent
exercise to reach a conclusion that 14 years prior to 1976
M. Prinza who is shown to be born on July 20, 1950 nust be
aged about 12 years and nust have been studying in a primary
school. Shorn of all 'service jurisprudence jargon one can
bluntly notice the situation that a primry school  student
when the pronotee was a nmenber of the service, barged in and
claimed and got seniority over the pronotee. |If this has not
a denoralising effect on service one fails to see what other
i nequi t ous approach woul d be nmore damaging. It is therefore,
time to clearly initiate a proposition that a direct recruit
who cones into service after the pronotee was already
unconditionally and w thout reservation pronmoted and whose
promotion is not shown to be invalid or illegal according to
rel evant statutory or non-statutory rules should not  be
permtted by any principle of seniority to score a march
over a pronotee because that itself being arbitrary woul d be
violative of Arts. 14 and 16. M. Ramanmurthi,  |earned
counsel for sone of the direct recruits in this connection
urged that if at the tine when the pronotee was recruited by
promotion, his appoi nt nent / pronoti on was irregular or
illegal and which is required to be regularised, any
subsequent direct recruits coming in at a later date can
seek relief and score a nmarch over such irregular and
illegal entrant. W find it difficult to subscribe to this
vi ew. Though we have dwelt at sone length on this aspect any
enunci ati on of general principle on the lines indicated by
us would require a reconsideration of sonme of the decisions
of this Court. W say no nore save that we have solved the
riddle in this case in accordance with the decisions of this
Court and interpretation of relevant rul es.

Accordingly, this appeal nmust succeed and is hereby
all owed. The judgment of the High Court dated My 1S/ 17,
1979 is set aside and the wit petition filed by the
appellant in the Hgh Court to the extent herein indicated
is accepted. Let a wit of certiorari be issued quashi ng and
setting aside the seniority list dated June 14, 1974. It is
further hereby declared that the seniority lists of 1963 and
970
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1967/68 were valid and hold the field till 1969 and their
revision can be made in respect of nenbers who joined
service after 1969 and the period subsequent to. 1969. The
Panel for pronotion in respect of 102 officers included in
E-in-C s proceedings No. 65020/ EE/ 741/ El R dated January 13,
1975 is quashed and set aside. All the pronotions given
subsequent to the filing of the petition in the H gh Court
are subject to this decision and nust be readjusted by
drawing up a fresh panel for pronotion keeping in viewthe
1963 and 1967/68 seniority list of AEE in the Iight of the
observations contained in this judgnent.

In the circunstances of the case, there wll be no
order as to costs.
S R Appeal all owed.
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