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ACT:

Constitution of India, 1950: Article 371D -Cbject and
scope of---lssuance of Presidential Order  1975--Effect on
A.P. Panchayati Raj Engineering Service Rules, 1963--Rule
2A- - Assi stant Engi neers (Deputy Executive Engi neers)--Wet h-
er applicable for direct recruitnent only or for pronotion
al so.

Cvil Services: .A P. Panchayati Raj Engineering Service
Rul es, 1963: Rul e 2A--Pronotion-Juni or Engi neer to Assistant
Engi neer - - \Whet her to be nmade on the basi's of zonal seniority
or statew de seniority.

HEADNOTE:

Article 371D of the Constitution of India, ‘which is
peculiar to the State of Andhra Pradesh only, enmpowers the
President to provide by order for “equitable opportunities
and facilities for the people belonging to different parts
of the State in the matters of public enmployment and educa-
tion. As provided therein the President of India nmde the
Andhra Pradesh Public Enpl oynment (Organisation of Loca
Cadres and Regul ation of Direct Recruitment) Orders, 1975,
by virtue of which the State was divided into six zones, and
| ocal cadres of posts in respect of the |local areas were
created. In respect of Andhra Pradesh Panchayati Raj Engi -
neering Service the two such zonal posts were Junior = Engi -
neer and Assistant Engineer. Before the Administrative
Tribunal, some pronmotions made from Junior Engineer to
Assi stant Engi neer were questioned, and the Tribunal held
that pronotions should be made on the basis of the Statew de
list and directed the State Governnment to redeterm ne the
position of the petitioners before it, in the seniority
list.

Aggrieved by the Tribunal’s order, the State Governnent
and the affected officials have approached this Court by way
of the present appeals and special |eave petitions.

On behalf of the State Government, it was contended that
both the posts of Junior Engineer and Assistant Engineer
were zonal posts under the Presidential Order and the zona
seniority list had to be followed in the
28
matter of pronotions fromJunior Engineer to Assistant




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 2 of 15
Engi neer and not the Statew de seniority list of Junior
Engi neers.

On behalf of the Respondents it was contended that
Article 371D (2) of the Constitution refers only to direct
recruitment and the Presidential Oder made under the said
Article cannot make a departure and cannot be made appli ca-
ble for pronptions also. It was further contended that it is
the Statewide list that should be the basis for pronotion.

Di sposing of these matters, this Court,

HELD: 1. Notwi thstandi ng anything contained in the A P.
Panchayati Raj Engi neering Service Rules, 1963 the prono-
tions have to be based on zonal list; otherwise the very
obj ect sought to be achieved as per Article 371D of the
Constitution of |India and the Presidential O-der issued
thereunder would be defeated. The word 'enpl oynent’ should
be interpreted in a broad and general manner. The expression
"in the matter of public enploynent’ in clause (1) of Arti-
cle 371D is of wider inport. The public enploynent can be by
way of ' direct recruitnent or by pronotion. The Presidentia
Order woul d apply both for direct recruitnment and for pronp-
tion in respect of categories specified in the Third Sched-
ule. Article 371D (2) does not nake any departure from this
principle. The words in particular, therein only |ay enpha-
sis on the aspect of creating |ocal cadres for different
parts of the State /for the purpose/of direct recruitnent and
treat such parts as local areas. This does not in any manner
restrict the scope of Article 371D whereinit is clearly
declared that in the matter of public enploynment, the Presi-
dent is enpowered to nmake an order in the nmanner stated
therein and the public enpl oynent cannot but be interpreted
to include pronotion -also. It, therefore, energes that
Article 371D is in general terms and applies 'to the public
enpl oyment as whole and Article 371D(2) in particular ap-
plies to direct recruitnment. It is only conplenentary to
clause (1) and particularises the matters which an order
made under clause (1) provides for. Any other interpretation
woul d defeat the object underlying these two provisions. [42
D-H 43 A

The General Manager, Southern Railway v. ~Rangachari,
[1962] 2 SCR 586, relied on.

2.1. Article 371D is of exceptional nature and the
objective is to provide equal opportunities-in the backward
areas in respect of the specified posts nmentioned in the
Third Schedul e which are included in the |ocal cadres which
t hus becane zonal posts. As nentioned in para 5 of the
29
Presidential Oder and Rule 2-A of the A P. Panchayati Raj
Engi neering Service Rules, such zones should be treated as
separate wunits for the purpose of pronotions also. There-
fore, there is valid nexus to the object that is sought to
be achieved and even if there is sone ananoly it cannot on
that basis be said that such pronotions for zonal posts on
the basis of the zonal seniority list ampunts to discrim na-
tion. [44 D E]

2. 2. Rul e 2-A makes it abundantly clear that for the
purpose of recruitnent, appointnent, pronotion, transfer
etc. each zone shall be a separate unit. Para 5 of the
Presidential Order is also to the sane effect. Wen once
each zone is treated as separate unit for the purpose of
promotion also in respect of zonal posts then by virtue of
Article 371D and the Presidential Order, the pronmotion from
the post of junior Engineer to the post of Assistant Engi-
neer which are both zonal posts, should be on the basis of
the zonal seniority list inasmuch as the post of Junior
Engi neer and t he next pronotion post nanely Assistant/Engi-
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neer are included in the |local cadres and the zonal list in
the Third Schedule. Wth regard to the higher post which
included in the local cadre and which are Statew de posts,
it becones obvious that the Statew de seniority list of the
Assi stant Engi neer of all zones should be prepared and that
should be the basis of pronotion to the post of Executive
Engi neer which is not a zonal post. Therefore, the direc-
tions given by the Tribunal to ensure that no Junior Engi-
neer is pronoted earlier than their seniors in the Statew de
seniority list to the post of Executive Engi neer, should be
quashed. [43 F-H, 44 A-B]

S. Prakasha Rao and Anr. v. Conm ssioner of Comercia
Taxes and Os., [1990] 2 SCC 259, relied on

H gh Court of Andhra Pradesh and Ors. v. V.V.S. Krishna-
murthy and Ors., [1979] 1 SCR 26, referred to.

3.1. Al pronotions of Juni or Engineers (redesignated as
Assi stant Executive Engineers) to the next higher post of
Assi st ant " Engi neers (redesi gnated as Deputy Executive Engi-
neers)  have to be made on the basis of the zonal seniority
list and ‘not on the basis of the Statew de seniority list of
Juni or Engineers. [44 F]

3.2. Having regard to the historical background and the
object underlying Article 371D and the Presidential O der
and in particular para13 of the Presidential Oder, the
pronotions, if any nade shoul d be
30
treated only as provisional. If Rule 2-A'is viewed fromthis
angle particularly 'in the light of paras 5 and 13 of the
Presidential Order it becomes clear that the said Rule has
to be given retrospective effect so that the pronotions to
the junior posts can be brought in conformty with Articles
371D and the Presidential Order.The pronotions nade after
the Presidential Oder dated 18.11.1975 should be treated as
provi sional and the Governnent is permitted to review  these
pronotions on the basis of zonal seniority lists and re-
adjust the same all the future pronotions. fromthe post of
Junior Engineer to the post of Assistant Engineer should
necessarily be made on the basis of the zonal “seniority
lists. For the purpose of pronmption to the post of Executive
Engi neer, which is not a zonal post, a Statewide seniority
list of the Assistant Engineers of all zones -should be
prepared and such statew de seniority list should form the
basis of pronotion to the post of Executive Engineer. The
State Government is accordingly directed to prepare such
lists i.e. zonal seniority lists of various zones for the
purpose of promotions from Juni or Engineers to Assistant
Engi neers within the zones and al so the statewi de seniority
list of the Assistant Engineers of all zones for!/the purpose
of pronotions to the post of Executive Engi neer. Such of the
directions given by the Tribunal in the natters, which are
contrary to and different fromthe conclusions now reached,
shal |l remain quashed. [44 D-E; 44 D-H 45-A-B]

3.3. The inter-se seniority and the consequent ' prono-
tions of Respondent Nos. 1 to 5 in Cvil Appeal No. 3935/88
as well as the petitioners in Special Leave Petition (Civil)
No. 2150/87 shall be determined subject to the directions,
now gi ven. [45 B-(

Y..N Rangiah and O's. etc. v.J. Sreenivasa Rao and Os.
etc., [1983]3 SCC 284; N.T. Devin Katti and Ors. v. Karnata-
ka Public Sen,ice Comm ssion and Ors., [1990] 3 SCC 15,
referred to.

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION: Givil Appeal No.3985 of 1988.

From the Judgnent and Order dated 31.12.1987 of the
Andhra Pradesh Administrative Tribunal, Hyderabad in R P. No.
967 of 1987.

W TH

S.L.P. (O No. 9290 of 1988 with S.L.P (C No. 2150/87 CWM
No. 25521/88 and C. A 1342/ 86

K. Madhava Reddy, C. Sitarami ah, P.P.Rao, G Prabhakar,
K. R
31
Nagaraja, P.K Rao, Ms. C. K Sucharita, B. Kanta Rao, K Ram
Kumar, B. Krishna Prasad and T.V.S.N. chari (N.P.) for the
appearing parties.
The Judgrment of the Court was delivered by

K. JAYACHANDRA REDDY, J.. The questions that arise for
consi deration in all these connected cases are confined only
to sone of the posts of civil services of Andhra Pradesh in
view of certain special provisions applicable to these
services. / Article 371D of the Constitution of India is
peculiar " to the State of Andhra Pradesh due to historica
background. It was enacted by the  Constitution (Thirty-
Second) Amendnment Act whichapplied only to the State of
Andhra Pradesh, with a viewto give effect to certain safe-
guards in the matter of enployment opportunities for resi-
dents of Tel angana region. This Article enpowers President
to provide by order for equitable opportunities and facili-
ties for the people belonging to different  parts of the
State of Andhra Pradesh in the matter of public enploynment
and in the matter of education. This Article also provides
for constitution of an Adm nistrative Tribunal to receive
representations for the redressal of the grievances and for
passi ng necessary orders. Accordingly the President of India
made Andhra Pradesh Public Enpl oynment ( Organi sati on of Loca
Cadres and Regulation of Direct Recruitment) Oder, 1975
(" Presidential Oder’ for short) by virtue of which the
State of Andhra Pradesh has been divided into six zones and
|l ocal cadres of posts in respect of the local areas were
created. In respect of Andhra Pradesh Panchayati Raj /Engi -
neering Service the two such zonal posts are junior Engi neer
and Assistant Engi neer. The mmin question that arises for
consideration in these cases is whether the pronotion from
Juni or Engi neer to Assistant Engi neer should be on the basis
of Statewide list or the zonal list. Sonme of the pronptions
nade were questioned by the affected persons before the
Admi nistrative Tribunal which disposed them of  indicating
that such pronotions should be made on the basis of the
Statewide list. The State of Andhra Pradesh has questioned
the same in C A No. 1342/86, C.A No. 3985/88 ' and S.L.P.
(CGivil) No. 9290/88 mainly on the ground that . pronotions
should be confined to only within local cadres and /zona
posts. S.L.P. (Civil) No. 2150/87 is filed by “two such
Engi neers whose representati on was di sposed of by the Tribu-
nal directing the Government to redetermine their positions
in the Seniority list instead of giving a definite declara-
tion as prayed for by them

Shri K. Madhava Reddy, |earned counsel appearing for the

State of Andhra Pradesh, submitted that both the posts of
Juni or Engi neer and Assi stant Engi neer are zonal posts under
the Presidential Order and the zonal seniority list has to
be followed in the matter of promotions from

32
Juni or Engi neer to Assistant Engi neer and not the Statew de
seniority list of Junior Engineers. He also subnmitted that

all pronotions nade so far pursuant to certain orders should
be treated as provisional and that the State Governnent
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should be permitted to review these pronotions on the basis
of the zonal seniority list and that all further pronotions
shall be made on the basis of the =zonal seniority |1list.
According to the | earned counsel, for the purpose of prono-
tion to the higher post of Executive Engi neer which is not a
zonal post, a Statewide seniority list of Assistant Engi-
neers of all zones should be prepared on the basis of which
pronmotion to the post of Executive Engineer will be nade.
Shri Sitaram ah, | earned counsel appearing for respondents,
submitted that Article 371D(2) refers only to direct re-
cruitment and the Presidential Order made under the said
Article cannot make a departure and cannot be made applica-
ble for pronptions also. On the other hand, it is the State-
wide Ilist that should be the basis for pronptions. In sup-
port of his submissions heinvited our attention to the
provisions of Article 371D and the Presidential Oder and
enphasi sed the word 'enployment’ as occurring in the Article
should ~be confined only to direct recruitnment. Shri P.P.
Rao, | earned counsel appearing for other set of respondents
in the appeals filed by the State of Andhra Pradesh, submt-
ted that even'if either of the lists is to form the basis
for pronotions his clients are not affected and their prono-
tions are being unnecessarily del ayed. Some of the Engi neers
of the Andhra Pradesh Panchayati Raj Engineering Service got
thenselves inpleaded in the appeal filed by the State of
Andhra Pradesh and Shri B. Kanta Rao -appearing on their
behal f supported the stand taken by the Government of Andhra
Pradesh.

To appreciate these rival contentions it becones neces-
sary to refer to sone of the relevant provisions of Article
371D as well as the Presidential Oder and some of the
notifications nmade thereunder and the rel evant provisions of
the A.P. Panchayati Raj Engi neering Service Rules. On Novem
ber 1, 1956 as a result of reorganisation of the States the
erstwhile State of Hyderabad was trifurcated and Tel angana
region becanme a part of the newy forned State of Andhra
Pradesh. Certain safeguards were envisaged for the Tel angana
area in the nmatter of devel opnent and also in the matter of
enpl oyment opportunities and education facilities for the
residents of that area. In the year 1957 the Public ~ Enpl oy-
ment (Requirement as to Residence) Act was enacted inter
alia to provide for enploynent opportunities for residents
of Tel angana area. Sone of the relevant provisions were held
to be unconstitutional by the Supreme Court due to a variety
of causes. The working of the safeguards gave rise to  dis-
satisfaction sonetimes in the Tel angana area and sonetinmes
in the other areas of the State and even led to violent
agitations. A consensus was arrived

33

among several |eaders of Andhra Pradesh to nake a concerted
effort to analyse the factors which have been giving rise to
the dissatisfaction and they suggested certain nmeasures
known as "Si x-Point Fornul a" and the sane has been endorsed
by the State Governnment. A bill was brought forward to
provide for necessary constitutional authority for giving
effect to this fornula and the same becanme the Constitution
(Thirty-Second) anmendnment Act under which Article 371D was
i ntroduced. The relevant provisions of this Article for our
pur pose are as under:

"371-D. Special provisions with respect to the

State of Andhra Pradesh-(1) The President nay

by order nmde with respect to the State of

Andhra Pradesh provide, having regard to the

requirements of the State as a whole, for

equi tabl e opportunities and facilities for the
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34

people belonging to different parts of the
State, in the matter of public enploynment and
in the matter of education and different
provisions my be made for various parts of
the State.

(2) An order made under clause (1) my, in
particul ar: -

(a) require the State Governnent to organi se
any class or classes of posts in a civi
service of, or any class or classes of civi
posts under, the State into different |oca
cadres for different parts of the State and
allot in accordance with such principles and
procedure as nay be specified in the order the
persons hol di ng such posts to the | ocal cadres
so organi sed

(b) ~specify any part or parts of the State
which shall be regarded as the |ocal area-

(i) for direct recruitment to posts in any
| ocal cadre (whether organised in pursuance of
an order under this article or constituted
ot herwi se) under the State CGovernnent;

(ii) for direct recruitment to posts in any
cadre  under any local authority wthin the
State; and

(iii) Aor the purpose off admssion to any
University within the State or to any other

educational institution which is subject to

the control of the State Governnent;

XX XX XX
(10)

The provisions of this article and  of any
order nade by the President thereunder shal
have effect notw thstanding anything ' in any
ot her provision of this Constitution or in any
other law for the tine being in force.”

may be noted that clause (3) provides for ~‘constitu-

tion of an Adm nistrative Tribunal. Now we may note sone of
the relevant provision in the Presidential Oder. In para 2
definitions of the various expression used in the Order are

gi ven.

They read thus:

"Para 2. Interpretations: - (1) In this Oder,
unl ess the co text otherw se requires: -

(a) XX XX XX

(b) "direct recruitment’ includes recruitnent
made on a tenporary basis but does not include
recruitnment made in pursuance of | any schene
approved by the State Governnent providing for
the regul arisation of the services of  persons
hol di ng posts on a tenmporary basis before the
comencemnent this order

(c) ’'local area inrelation to any ‘loca
cadre, means the local area specified in
paragraph 6 for direct recruitnent to posts
such local cadre, and includes, in respect of
posts bel onging the category of Cvil Assist-
ant Surgeons, the local area specified in
sub- paragraph (5) of paragraph 8 of this
O der;

(d) ’'local authority’ does not include any
local authority which is not subject to the
control of the State CGovernnent;

(e) ’'local cadre’ neans any local cadre of
post under the State CGovernnent organised in
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pursuance of paragraph 3, or constituted
otherwi se for any part of the State;

(f) "local candidate’ in relation to any |oca
area, neans a candidate who qualifies under
paragraph 7 as a local candidate relation to
such | ocal area

(9) XX XX XX

(h) ' Schedul e’ neans a Schedul e appended to
this O der;

(i) XX XX XX

(j) ’'specified gazetted category’ nmneans any
gazetted category specified in the Third
Schedule and includes any other gazetted
category notifies as such by the Centra
Gover nment’;
(k) XX XX XX
(1) XX XX XX

35
(m Zone' neans a zone specified in the
Second Schedule conprising the territories
menti oned t herein.

XX XX XX
Para 3. Organisations of Local Cadres:- (1)
The State Government shall; within a period of

ei ghteennonths fromthe comencenent of this
order, /organi se classes of posts in the civi
services of, and classes of civil posts under
the 'state into different |ocal cadres for
different parts of the State to the extent,
and in the manner, hereinafter provided.

(GO M. No. 794, G A (A) dated12.11.1976)
"Provided that, notw thstanding the  expira-
tions of the said period, the president nmay by
order, require the State Governnent, whenever
he considers it expedient so to do, to orga-
nise any classes of posts in the civil 'serv-
ices of, and classes of civil posts, under the
State into different |ocal cadres for differ-
ent parts of the State." (Proviso is added as
per GO M. No. 34,

G A D. (SPFA), dated 24th January, 1981).

(2) The posts belonging to the category of
Junior Assistant, and to each of the  other
categories equivalent to, or |ower than that
of a Junior Assistant in each department in
each district shall be organised into-a sepa-
rate cadre.

Expl anation:- For the purposes of this . sub-
par agr aph, subparagraph (1) of paragraph 6,
and sub-paragraph (1) of paragraph 8, a /cate-
gory shall be deenmed to be equivalent to or
ower than that of a Junior Assistant if the
m ni mum of the scal e of pay, of a post bel ong-
ing to a category or where the post carries a
fixed pay, such fixed pay equal to or |ower
than the mnimumof the scale of pay of a
Juni or Assi stant.

(3) The posts belonging to each non-gazetted
category, other than those referred to in
sub- paragraph (2), in each departnent in each
zone shall be organised into a separate cadre.
(4) The posts belonging to each specified
gazetted category in each departnent in each
zone shall be organised into a separate cadre.
(5) Notwi thstanding anything contained in
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sub- paragraphs (3) and (4), the State Govern-
nent nmay, where it considers it expedient to
do so and with the approval of the Centra
Covernment, organise the posts belonging to
any of the categories

36

referred to therein, in any departnent, or any
establishment thereof, in tw or nore continu-
ous zones into a single cadre.

XX XX XX

Para 4. Allotnent of persons:- (1) Persons
hol ding posts required to be organised into
| ocal cadres shall be allotted to such cadres
by the State Governnent or any officer or
authority authorised by it in this behalf in
accordance with the principles and procedure
hereinafter specified.

(2) In-allotting persons to |ocal cadres due
regards shall be had to all or any of the
follow ng, nanely: -

(a) the administrative needs of the posts in
the | ocal cadres;

(b) the need for the composition of bal anced
| ocal ‘cadres with reference to age and seni or-
ity, groups;

(c) the Ilength of service of the persons
concerned in the part of the State for which
the local cadre is organised;

(d) know edge of the persons concerned of the
| anguages  spoken and the law in force in the
part of the State |ot which the | ocal cadre is
or gani sed

(e) preference of the persons concerned for
allotment to any |ocal cadre, where feasible.
XX XX XX

Para 5. Local cadres and transfer of persons:-
(1) Each part of the State for which'a [loca
cadre has been organised in respect of any
category of posts, shall be a separate unit
for purposes of recruitnent, appoi nt nent ,
di scharge, seniority, pronotion and - transfer,
and such other matters, as may be specified by
the State Governnment, in respect of that
cat egory of posts.

XX XX XX

Para 13. Certain appointrments and pronotions
to be provisional:- Any certain appointments
and pronotions nade after the commencenent of
this order or any order namde in pursuance of
the proviso to paragraph 3, as the case may
be, and before any | ocal cadre has been orga-
ni sed under the provisions of this Order mnade
i n pursuance of the Proviso to

37

paragraph 3, to any post which is required to
be included in such cadre shall be provisiona
and shall, within a period of twelve nonths
after such organisation, be reviewd and
readj usted in accordance with the provisions
of this order.

Expl anation: - For the purposes of this para-
graph, any local cadre shall be deened to be
organi sed, with the allotment of persons to it
under paragraph 4. (Substituted as per GO
Ms. No. 234, GAD (SPF-A) Dept., dated 24th
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Jan., 1981).

XX XX XX
THE SECOND SCHEDULE
(See paragraphs 2 (1) (m) and 8 (4)

Zones

Zone | Shri kakul am and Vi sakhapat nam di stri cts.

Zone |1 East Godavari, Wst Godavari and Krishna
districts.

Zone |11 GQunrur, Prakasam and Nellore districts.

Zone VI Chittoor, Cuddapah, Anantapur and Kurnoo
districts.

Zone V Adi | abad, Kari magar, Warangal and Khamram
districts.

Zone VI Hyder abad, N zamabad, Mahabubnagar, Medak

and Nal'gonda districts.
THE THI RD SCHEDULE
[ See paragraphs 2(1) (j) and (4)
Speci fied Gazetted Categories

Sr. No. Cat egory Nane of the Departnent

(1) (2) (3)

XX XX XX

30. Assi st ant Engi neers Panchyati Raj Engi nee-
ri ng Depart nment

30 A Junior Engineers do

XX XX XX

40. Juni or Engi neers Publ i ¢ Wrks Depart nent
(l'rrigation)

41. Assi st ant Engineers Publ i ¢ Wor ks Depart nent

(I'rrigation)
42. Juni or Engi neers Publ i ¢ Wirks Depart nent
(R&B)
43. Assi st ant Engi neers - do-"

(enphasis supplied )
38

It is clear fromthese provisos that the primary purpose
of Article 371D was to pronote speedy devel opment  of the
backward areas of the State of Andhra Pradesh with a viewto
secure balance in the devel opnent of the State as” a /whole
and to provide equitable opportunities to different areas of
the State in the matter of education, enpl oynment and career
prospects in public service. Accordingly the Presidentia
O der was made.

Fromt he above extracted provisions of the Order it can
be seen that State of Andhra Pradesh was divided into -six
zones and the 4th zone, with which we are - concerned, com
prises of Chittoor, Cuddapah, Anantpur and Kurnool Dis-
tricts. As noted above Schedule 111 enumerates various
specified gazetted categories and Junior Engineers. and
Assi stant Engineers in the Panchayati Raj Engineering De-
partrment as well as in the Public Wrks Departnent (lrriga-
tion) and (Roads and Buildings) are anbng those  various
categories nentioned therein. Paragraph 3 provided for
organi sation of local cadres in respect of classes of  posts
inthe civil services in the State of Andhra Pradesh. Under
para 3(4) the posts belonging to each specified category in
each departnent in each zone shall be organised into a
separate cadre. Para 4 provides for the allotnent of persons
hol di ng posts into such local cadres to be organised. Para 5
which is inportant, |lays down that each part of the State
for which a | ocal cadre has been organised in respect of any
category of posts, shall be a separate unit for purposes of
not only recruitment etc. but also in respect of pronotion.
Para 13 lays down that in certain appointnents or pronotions
after the comencenent of the Presidential Order or any
order nade in pursuance of the proviso to paragraph 3 and
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before any local cadre has been organi sed, shall be provi-
sional and shall within a period of twelve nonths after such
organi sation of |ocal cadre, be reviewed and readjusted in
accordance with the provisions of the Presidential Order.

A.P. Panchayati Raj Engineering Service Rules were
franed in the year 1963. These Rules provide for the ap-
poi ntnents of different categories of engineers. After the
Presidential O der was issued a new Rule 2-A was introduced
on 26.11.79 to bring the State Rules in conformty with the
provi sions of the Presidential Order.

Rul e 2- A reads thus:

"Rule 2-A Unit of Appointment: For
pur poses of ‘recruitnent, appoi nt nent, di scharge
for want of vacancy, re-appointnent, seniori-
ty, transfer, pronotion and appointment as

full menber in respect of category 4,
Deputy Executive -Engi neers, each
39

zone conprising the districts speci fied
agai nst each shall be a separate unit:
XX XX XX
Zone |V:~ Chittoor, Cuddapah, Anantpur and
Kur nool ~di stricts.
XX XX XX
Provided  that the post of Deputy Executive
Engineers in the office of the Chief
Engi neer (Panchayati Raj) shall be filled on a
tenure' basis by drafting persons equitably
fromdifferent units and the period of tenure
shal | not ordinarily exceed three years;
Provided further that the posts of Deputy
Executive Engineers in the R gs Divisions
notified as Special Oficers under the ' Andhra
Pradesh Public Enmpl oynment - (Organi sations of
Local Cadres and Regul ation of Direct Recruit-
ment) Order, 1975 shall be filled by drafting
persons fromthe units over which the respec-
tive Rigs Division is having jurisdiction
(GO M. No. 1024 PR, dated 26.11.1979)."
Regardi ng the scope of this rule it is the subnission of
the |learned counsel for the State of Andhra Pradesh that a
conbi ned reading of Rule 2-A read with para 13 of the Presi-
dential Order would show that the said Rule has retrospec-

tive effect, therefore the CGovernment is at liberty to
revise the pronotions made otherwi se then on the basis of
the =zonal seniority list. But Shri Sitaram ah, | earned

counsel, submtted that the said Rul e cannot be given retro-
spective effect and the same applies to vacancies arising
thereafter and therefore the pronotions already made should
not be di sturbed.

It is an adnmitted fact that there was a Statewide |ist
of Juni or Engi neers before 28.10.75 nanely before the Presi-
dential Order was made. Questioning some of the pronotions
made by the Governnent, representation petitions were filed
before the A P. Administrative Tribunal. In such matters the
Tri bunal observed that as a precautionary neasure the jun-
iors to the petitioners therein in the Statew de |ist cannot
be pronoted before the petitioners’ cases are considered for
the appointnent to the post of Executive Engineer which is a
hi gher post. In all the orders passed by the Tribunal there
is an indication that the Statew de |ist should be the basis
for pronotion. Though they appear to be in the nature of
interim
40
directions but the ratio relied upon is that the pronotion
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shoul d be on the basis of the Statewide |list. Therefore the
guestion that has been canvassed by the State Governnment in
all these matters is that the observation and the directions
gi ven by the Adninistrative Tribunal are opposed to the very
obj ect underlying the Presidential Order and is contrary to
various provisions therein
At this juncture it is essential to note the principle
and object underlying the zonal systemas provided for in
the Presidential Oder. W have already noted that the
object underlying Article 371D is to pronote speedy devel op-
ment of the backward areas and to provide equal opportuni-
ties to different areas of the State in the matter of em
pl oyment etc. This Article is a special provision which
nakes departure fromthe general schenme of the Constitution
In High Court of Andhra Pradesh and Os. v. V. V.S
Krishnamurthy and Os., [1979] 1 SCR 26 after referring to
the Statenment of Objects and’ Reasons of the Constitution
(Thirty-Second) Amendnent Act, it was observed as under
“I't will be seen fromthe above extract, that
the primary purpose of enacting Article 371D
was two-fold; (i) To pronote "accelerated
devel opnent of the backward areas of the State
of Andhra Pradesh so as to secure the bal anced
devel opnent” of the State as a whole”. and (ii)
to provide "equitable opportunities" to dif-
ferent /areas of the State in the mtter of
education, enploynent and career prospects in
public service
(1) To achieve this primary object, Cause (1)
of Article 371D enpowers the President to
provi de by order, "for equitable opportunities
and facilities for the people belonging to
different parts of the Statein the matter of
public enploynent and in the matter of ‘educa-
tion." Cause (2) of the Article is compl enen-
tary to Cdause (1). It particularises the
matters which an order nmade under O ause (1)
may provide. For instance, its sub-clause (c)
(i) enables the President to specify in his
O der, "the extent to which, the manner in
which and the conditions subject to which,
preference or reservations shall be given or
made in the matter of direct recruitnment to
posts in any local cadre under the State
CGovernment or under any |ocal authority. Sub
clause (c) further nakes it clear that resi-
dence for a specified period in the Iloca
area, can be made a condition for | recruitnent
to any such local cadre. Thus, Cause (4)
also, directly is designed to achieve the
primary object of the legislation."
41
The Presidential Order was made keeping in view this
nj ect and suitable provisions are inserted. Wth a view to
achieve this hject and in conformity with the provisions of
the Oder, the State is divided into six zones and certain
specified gazetted services are included in the |loca
cadres. The A P. Panchayati Raj Engineering Services is one
such and two categories of posts nanely Junior Engi neers and
Assi stant Engineers are such zonal posts. It my be men-
tioned here that the validity of the Presidential Oder is
not being questioned. Therefore we have to proceed on the
basis that all the provisions of the Presidential Order are
val i d.
The further and rather the main submission of the re-
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spondents is that the Presidential Order only lays down the
criteria for claimng eligibility as a local candidate on
the basis of the period of residence or of stay in that
local area and reservations are neant to be nade to the
local cadre only in respect of direct recruitnent to the
said posts nentioned therein and therefore the power con-
ferred under the Article should be confined only to direct
recruitment. In this context the | earned counsel also relied
very much on the expressions used in Article 371D (1) and
(2). The learned counsel also subnitted that initially the
Juni or Engi neers are selected by the Public Service Comm s-
sion and are given a ranking and they are allotted to the
| ocal cadre and to that extent that nay becone a zonal post.
But when it is a question of pronption to the higher post of
Assi st ant Engi neer though shown as a zonal post by virtue of
being included in the | ocal cadre, it should be only on the
basis of the seniority in the Statewide list originally
prepared by the public Service Commi ssion. The |earned
counsel very much relied on the expression 'in the matter of
public enmploynent” and the other expressions used in Article
371D (1) and (2).

First we shall consider the subm ssion that the purport
of Article 371D and the Presidential Oder in respect of
direct recruitnment does not apply to pronotion. The expres-
sion 'in the matter of public enploynent’ in clause (1), in
our view, is of wider inport. The public enploynment can be
by way of direct recruitment or by pronmotion. In The Genera
Manager; Southern Railway v. Rangachari, [1962] 2 SCR 586
this Court considered the scope of Articles 16 (1), (2) and
(4) and it was observed that Articles 16 (1) and (2) of the
Constitution are intended to give effect to Articles 14 and
15(1) of the Constitution and they arc supplenmented to each
ot her. Regardi ng the neaning of the word "enploynent" it is
noted that:

"Article 16 (1) should, therefore, be con-
strued in a broad and general, and not pedan-
tic and technical way, so construed, /"matters
relating to enploynent"” cannot nean nerely
matters prior to the act of appointnent nor
can 'appoi ntnent’ to any

of fice nean nerely the initial appointnent but
nmust include all natters relating to _enpl oy-
nent, whether prior or subsequent” to the
enpl oyment, that are either incidental to such
enpl oyment or form part of its ternms and
conditions and al so include pronotion a sel ec-
tion post.

"Al though Article 16(4) which in substance is
an exception to Arts. 16 (1) and 16(2) and
shoul d, therefore, be strictly construed, the
court cannot in construing it overlook the
extreme solicitude shown by the Constitution
for the advancenent of socially and education-
ally backward cl asses of citizens."

It is thus concluded that Article 16(4) authorises the
State to provide for reservation of appointnents as well as
sel ection posts. At this juncture it nay be noted that
Article 371D (10) declares that any order nade by the Presi-
dent shall have effect notw thstandi ng anything in any ot her
provision of the Constitution or in any other law for the
time being in force. Therefore notw thstanding anything
contained in the A P. Panchayati Raj Engineering Service
Rul es, the pronotions have to be based on zonal list other-
wi se the very object sought to be achieved as per Article
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371D and the Presidential Oder would be defeated. Shri
Sitaram ah, however, laid considerable stress on Article
371D (2) which enpowers the President to nmake an order "in
particular" to specify any part or parts of the State which
shall be regarded as the local area for direct recruitnent
in any local cadre. It is submtted that if clauses (1) and
(2) of Article 371D are read together the Presidential Oder
can nake provision only in respect of appointments by way of
direct recruitnment and cannot be applied for pronotion also.
But as laid down in Rangachari’s case the word "enploynent"
should be interpreted in a broad and general nanner. The
ratio therein should be applied in interpreting the words
"in the matter of public enploynment” occurring in Article
371D also. Consequently it nust be held that Article 371D
and the Presidential O.der apply both for direct recruitnent
and for pronotion in respect of categories specified in the
Third Schedule. Article 371D (2) does not make any departure
fromthis principle. The words "in particular" therein only
lay enphasis  on the aspect of creating |ocal cadres for
different. parts of the State for the purpose of direct
recruitnment and treat such parts as |local areas. This does
not in any manner restrict the scope of Article 371D wherein
it is clearly declared thatin the matter of public enploy-
ment, the President is enpowered to make an order in the
manner stated therein and the public enploynent cannot but
be interpreted to /include pronotion also. It therefore
enmerges that Article 371D is in general terms and applies to
the public enploynent as a whole and Article 371D(2) in
particul ar applies to direct recruitnent. It is only conple-
mentary to clause (1) and particul arises

43

the matters which an order nmade under clause (1)  provides
for. Any other interpretation would defeat the object under-
lying these two provisions.

The other submssion of Shri Sitarami ah, as already
noted, is that even assumng that Rule 2 (a) which canme into
existence in 1979 is valid and applies to pronotion also
then it can have only prospective effect and all the prono-
tions prior to this Rule should be only on the basis of the
Statewide list. In considering this argument we have to bear
in mnd para 13 of the Presidential Order which specifically
| ays down that certain appointments and pronotions after the
commencenent of the Order should be treated as provisiona
and the sanme should be reviewed an readjusted in accordance
with the Presidential Oder for the purpos of preparing the
local cadres and allotting to the zones. The learned coun-
sel, however, relied on two judgnents of this Court in Y. V.
Rangiah and Ohers etc. v. J. Sreenivasa Rao (and Qhers
etc., [1983] 3 SCC 284, and N.T. Devin Katti and Qthers v.
Kar nat aka Public Service Conm ssion and thers, [1990] 3 SCC
157, in support of his subnission that the said Rule cannot
be given retrospective effect and that the pronotions shoul d
be made only in accordance with the wunamended A.P.  Pan-
chayati Raj Engineering Service Rules, 1963. But having
regard to the historical background and the object underly-
ing Article 371D and the Presidential Order and in particu-
lar para 13 of the Order the pronotions, if any, nade,
should be treated only as provisional. If Rule 2(a) is
viewed fromthis angle particularly in the light of paras 5
and 13 of the Presidential Order it becones clear that the
said Rule has to be given retrospective effect so that the
pronotions to the junior posts can be brought in conformty
with Article 371D and the Presidential Order. Accordingly
any pronotions nmade should be treated only as provisiona
and they shoul d be revi ewed and readj ust ed.
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This leads us to the question whether the pronotions
from the post of Junior Engineer to Assistant Engineer
shoul d be based on zonal seniority list or on the Statew de
seniority list. Rule 2(a) makes it abundantly clear that for
the purpose of recruitment, appointment, pronotion, transfer
etc. each zone shall be a separate unit. Para 5 of the
Presidential Oder is also to the same effect. Wen once
each zone is treated as a separate unit for the purpose of
promotion also in respect of zonal posts then by virtue of
Article 371D and the Presidential O der, as observed above,
the pronotion fromthe post of Junior Engineer to the post’
of Assistant Engi neer which are both zonal posts, should be
on the basis of the zonal seniority list inasmuch as the
post of Juni or Engi neer and the next pronotion post nanely"
Assi stant Engi neer areincluded in the Iocal cadre and the
zonal list as we find-in the Third Schedule. Wth regards
the higher posts which are not-included in the local cadre
and which are Statew de posts, it
44
beconmes ‘obvious that the Statew de seniority list of the
Assi st ant Engineers of all zones should be prepared and that
should be the basis of pronotion to the post of Executive
Engi neer which is not a zonal post. Therefore it energes
that the directions given by the Tribunal to ensure that no
Junior Engineer is pronpoted earlier than their seniors in
the Statewi de seniority list to the post of Executive Engi-
neer, should be quashed.

Shri Sitaram ah, however, pointed out certain ananolies
if such a principleis to be followed. According to the
| earned counsel, if the pronptions are to be nmade only on
the basis of the zonal list than there is every possibility
of some of the seniors in the Statewide list not " getting
pronmoti ons and the sane would result in sone of the juniors
becom ng seniors which would ultimately affect the prono-
tional avenues for the Statew de higher post |ike Executive
Engineer. But it nust be noted that Article 371D is of
exceptional nature and the object is to provide equal oppor-
tunities in the backward areas in respect of the ‘specified
posts nmentioned in the Third Schedule which are included in
the |l ocal cadre which thus becane zonal posts.  As nentioned
in para 5 of the Presidential Order and Rule 2 (a) of the
Engi neering Service Rules such zones should be treated as
separate units for the purpose of pronotions also. Therefore
there is wvalid nexus to the object that is sought to  be
achieved and even if there is some ananpbly it cannot on that
basis be said that such pronotions for zonal posts on the
basis of the zonal seniority list amounts to discrimnation
In S. Prakasha Rao and another v. Conmm ssioner of Comercia
Taxes and Others, [1990] 2 SCC 259, a Bench of three -Judges
of this Court affirmed the view taken by the Administrative
Tribunal, Andhra Pradesh that the zonal seniority Iist
prepared pursuant to the initial organisation and creation
of local cadres is to be maintained and such zonal seniority
list is the criteria for pronotion

In the result we hold that all pronotions of Junior
Engi neers (redesignated as Assistant Executive Engi neers) to
the next higher post of Assistant Engi neers (re-designated
as Deputy Executive Engi neers) have to be nmade on the basis
of the zonal seniority lists as indicated above and not on
the basis of the Statewi de seniority list of Junior Engi-
neers. The pronptions nade after the Presidential Oder
dated 18.11.75 should be treated as provisional and the
Covernment is permtted to review these pronotions on the
basis of zonal seniority lists and re-adjust the sane. Al
the future pronotions fromthe post of Junior Engineer to
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the post of Assistant Engi neer shoul d necessarily be nade on
the basis of the zonal seniority lists. For the purpose of
pronmotion to the post of Executive Engineer, which is not a
zonal post, a Statewide seniority list of +the Assistant
Engi neers of all zones should be prepared and such Statew de
seniority

45

list should form the basis of pronption to the post of
Executive Engineer. The State Government is accordingly
directed to prepare such lists i.e. zonal seniority lists of
various zones for the purpose of pronotions from Junior
Engi neers to Assistant Engineers within the zones and also
Statewide seniority list of the Assistant Engineers of al
zones for the purpose of pronotion to the post of Executive
Engi neer. Such of the Directions given by the Tribunal in
the mtters before us which are contrary to or different
from the above conclusions, remain quashed. The inter-se
seniority and the consequent pronotions of respondent Nos. 1
to 5in Cvil Appeal No. 3935/88 as well as the petitioners
in Special Leave Petition (Civil) No. 2150/87 shall be
determ ned subject to the above directions. Al these nat-
ters are disposed of accordingly with the above directions.

In the circunstances of the cases, there will be no order as
to costs.
G N Appeal s di sposed of.
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