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PETI TI ONER
ANUJ KUVAR DEY & ANR

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 28/ 11/ 1996

BENCH
J.S. VERWVA, SUHAS C. SEN

ACT:

HEADNOTE

JUDGVENT:
(Wth Wit Petition /(C No. 831 of 1993 and Wit Petition
(O Nos. 293, 752 & 601 of 1994)
JUDGMENT
SEN, J.

Anuj Kumar Dey, the appellant herein,  joined Indian
Navy as Artificer Apprentice on 12th August, 1971. On 17th
August, 1971 the statutory oath of al'l egi ance was
administered to him He clains that” his service in the
I ndi an Navy nmust be cal culated fromthat date, that is, 17th
August, 1971. ON 11th August, 1975 the appellant’s training
as Artificer Apprentice was over. |lmmediately thereafter, he
was advanced to Electrical Artificer Vth dass /on 12th
August, 1975. Various pronotions were given to the appell ant
thereafter from tinme to time. On 3lst January, 1988 the
appel l ant was released from the Nay. The dispute "in this
case is about the entitlement of the appellant to get
pensionary benefits for his service —under the Navy.
According to the appellant, he has served the Navy for nore
than fifteen years which nust be counted from 17th August,
1971 when he was administrated oath of allegiance. According
to the respondents, the four years spent by the appell ant
as’ Artificer Apprentice was training period only and,
therefore, the service of the appellant conmenced only on
12t h August, 1975 when he was appointed Electrical Artificer
Vth Cass, after conpletion of his training as Artificer
Apprentice on 11th August, 1975. The question is- whether
this period of four years, 17.8.71 to 11.8.75 during which
the appellant was under goi ng training as Artificer
Apprentice under the Navy, should be counted in the period
of service rendered by the appellant.

Before going into the nerits of the case, it will be
necessary to refer to the relevant provisions of the Navy
Act, 1957 and also to sone of the Regul ations framed under
the said Act: -

THE NAVY ACT, 1957
CHAPTER -
PRELI M NARY

3. In this Act, unl ess t he

cont ext otherw se requires:-

(16) ‘officer’ neans a conm ssi oned
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of ficer and includes a subordinate
officer but does not include a
petty officer;
(17) ‘petty officer’ means a sail or
rated as such and includes a chief
petty officer and a master chief
petty officer
(20) ‘sailor’ neans a person in the
naval service ot her t han an
of ficer;
CHAPTER - |V
COWM SSI ONS, APPO NTMENTS AND
ENROLLMENTS
9. (1) No person who is not a
citizen of India shall be eligible
for appointnment or enrolment in the
Indian Navy or the Indian Nava
Reserve Forces except with the
consent of the Central Government:
10. (1) Oficers ot her t han
subordi nate of ficers shal | be
appoi nted by commission granted by
the President.

(3) Subordinate officers shall be
appointed in /such manner and shal
hol d such rank as nay be

prescri bed.

11. (1) Save as otherw se provided
in this Act , t he terns and
conditions of service of  sailors,
the person authorised to enrol for
service as sailors and the nmanner
and procedure of such enrol nent
shal | be such as may be prescribed.
(2) No person shall be enroled as a
sailor in the India Navy for a
peri od exceeding twenty years in
the first instance;

12. \ere a person after his
enrol ment has for a period of three
nmonths from the date of such
enrol ment been in recei pt of pay as
a sailor, he shall be deemed to
have been duly enrolled and shal
not thereafter be entitled to claim
hi s discharge on the ground of any
irregularity or illegality in his
engagenent or any other ground
what soever; and if within the said
three nonths such person clains his
di scharge, no such irregularity or
illegality or other ground shall
until such person is discharged in
pursuance of his claim effect his
position as a sailor in the nava
service or i nval i dat e any
proceedi ngs, act or thing taken or
done prior to his discharge.

13. Every officer and every sail or
shall, as soon as may be, after
appoi ntnent or enrol nent nmake and
subscribe before the comandi ng
officer of the ship to which he
bel ongs, or the prescribed officer
on oath or affirmtion in the
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following formthat is to say:-

Lo do swear in the name
of God/solemly affirmthat | wll
bear true faith and allegiance to
the Constitution of India as by | aw
established and that | will, as in
duty bound, honestly and faithfully
serve in the naval service and go

wherever ordered by sea, land or
air, and that I wll observed and
obey all conmmands of the President

and the commands of any superior
officer set over ne, evento the
paril of my life".

14. Liability for service of
of ficers and sailors-(1) Subject to
the provision~ of sub-section (4),
officers and sailors shall be
liable to serve in the Indian Navy
or .the I ndi an Naval Reserve Forces,
as the case may be, until they are
dul y di schar ged, di smi ssed,
dism ssed with disgrace, retired,
permtted to resign, or rel eased.
15. Tenure of service of officers
and sailors.-(1) Every officer and
sailor shall hold office during the
pl easure of the President.

16. Di schar ge on expiry of
engagenent . - Subj ect to the
provi sions of Section 18, a sailor
shall be entitled to be discharged
at the expiration of the term of
service for which he is engaged
unl ess-

17. (1) A sailor entitled to he
di scharged under section 16 shal
be discharged with all convenient
speed and in any case within one
nmonth of his becoming so entitled:
(4) EBEvery sailor who is disnissed,
di scharged, retired, permtted to
resign or released from service
shal | be furni shed by t he
prescri bed of ficer with a
certificate in the | anguage which
is the nother tongue of such sail or
and also in the English |anguage
sating forth-

(a) the authority terminating his

servi ce;
(b) the cause for such term nation
and

(c) the full period of his service

in the Indian Navy and the Indian

Naval Reserve Forces.

Apart fromthe aforesaid provisions of the Navy Act, by
Section 184 the Central Government has been enmpowered to
make regulations in respect of, inter alia, "the terns and
conditions of service, the pay, the pensions, allowances and
ot her benefits of persons in the naval service, including
special provision in this behalf during active service". In
exercise of this power, the Central Governnment has framed
the regulations called "the Navy (Pension) Regulations,
1964", *Service in the Indian Navy." Chapter IIl of the
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Regul ations deals wth Sailors. In this Chapter, Regul ation
69(2) deals with Service Pension and Gatuity of the

Sailors. Regulation 78 lays down, "Unl ess ot herw se
provided, the mnimmservice which qualifies for service
pension is fifteen years." Regulation 79 is inmportant for

the purpose of this case and |ays down. "All service from
the date of enrol ment or advancenent to the rank of ordinary
sea-nman or equivalent to the date of discharge shall qualify
for pension or gratuity". Regul ation 261 deals with
recrui tnment and provides: -

"261. RECRU TMENT - (1) The Chief

of Naval Staff may recruit sailors

required for the service.

(2) recruitment of sailors shall be

made t hrough boy entry, artificer

apprentice entry and-direct entry

as necessary. The recruitnent shal

be carried out by the Recruitnent

Organi sation _established for the

purpose and by any other authority

as may be deci ded upon by the Chief

of the Naval Staff from time to

time. Persons authorised to enro

sailors, the manner, procedure and

terms and conditions of enrol ment

shal |l  be as /laid down in the

appropriate Regul ations."

Regul ations 290 and 291 are also inmportant for the
pur pose of this case and are as under: -

"290. AWARD OF GOCD CONDUCT BADGE -

GOOD CONDUCT BADGE shall not be

awarded or restored as a matter of

course nerely because a man has

avoi ded serious punishnents. If the

Captain is satisfied that a manis

fully qualified in accordance wth

regul ations 291 to 293 and sub-

regulation (1) of regulation 294

and is deserving of the award a

badge shall be conferred, when due,

under provi si ons of this

regul ati on. The maxi mum nunmber of

bedges that a sailor my earn

during his service shall be three.

291. SERVICE QUALIFICATION - (1)

Before a sailor can be considered

for the award of a Good Conduct

Badge, he must have completed the

fol |l owi ng peri ods:

For 1st Good Conduct Badge ... 4
years.

For 2nd Good Conduct Badge ... 8
years.

for 3rd Good Conduct Badge ... 12
years."

The first guestion in this case is whether the
appel l ant can be regarded as a "Sailor". The argunent on
behal f of the respondents has been that the appellant was
undergoing training as an Artificer Apprentice. He could not
be treated as a Sailor during this period of training. It
was only when he was advanced to Electrical Artificer Vth
Class after conpletion of his training that he becane a
Sai | or.

Various provisions of this Act and the regul ati ons set
out herei nabove, do not support this contention. The
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definition of ‘sailor’, as given in Section 3(20), 1is of
wi de anplitude and nmeans "person in the naval service other
than an officer". The provisions of Sections 9, 10 and 11 of
the Act go to show that an officer, who is not a subordinate
officer, is ‘appointed’” by commission granted by the
President. Subordinate officers may be ‘appointed’ in the
prescri bed manner, but the sailors are ‘enrolled in the
Navy. The Chapter Heading is Comni ssions. Appointnments and
Enrol Il ments. Section 13 lays down that every officer and
every sailor shall, as soon as nay be possible after
appoi ntnent or enrol ment, make and subscribe an oath on
affirmation in the prescribed form

These statutory provisions go to show that a person can
join Indian Navy as an officer or a sailor. An officer and a
petty of ficer have been-defined in subsections (16) and (17)
of Section 3 and any person who is other than an officer and
is in naval service has been defined as a sailor. The
appel l ant was not an officer. He had joined Indian Navy and
i medi ately after his enrolnent he was nade to take oath
whi ch every  officer and every sailor wunder Section 13 is
bound to take: Mreover, ~Regulation 261 clearly |ays down
that recruitment of sailors shall be nade through boy entry,
artificer apprentice ~entry and direct entry as officer
Therefore, the fact that the appellant  was enrolled as an
Artificer Apprentice, does not in any way go to show that he
was not a sailor and was not serving the Navy as a sail or

Section 12 lays down that where a person after his
enrol ment has for a period of three nmonths fromthe date of
such enrol ment been in receipt of pay as Sailor, he shall be
deenmed to have been duly enrolled. Now, there is no dispute
that the appellant had received pay regularly after his
enrolment. It has been cont ended on behal f ~ of the
respondents that the appellant was allowed an allowance
during the termof the training. The case of the appellant
is that he used to get a fixed pay during the period of the
training. The fact that he used to get a fixed pay does not
go to showthat he did not receive pay regularly after his
enrol ment .

The position becones even clearer if a reference is
made to Section 13 which provides that every officer and
every Sailor shall as soon as may be after the appoi nt ment
or enrolment make and subscribe an oath or affirmation in
the prescribed form This is sonething which only an officer
or a Sailor is required to do. There is no dispute that the
appel l ant was adm nistered oath. This could only be  done
under the Act if he was either an officer or a Sailor. If
the contention of the respondents that the appellant was not
even a "Sailor" during the period of training, then it has
not been expl ai ned why he was admi ni stered oath.

The next objection was that even if the appellant could
be treated as a sailor, he could not be said to have been in
the service of the Navy during the period of training. This
argunent is also unacceptable in the facts of the case and
in view of the provisions of the Act and the Regul ati ons.

In the prescribed formof oath that was adm nistered to
the appellant, he had to swear "....... I will, as in duty
bound, honestly and faithfully serve in the naval service
.......... ". It is clear that the appellant was enrolled as
a Sailor, took oath as a Sailor and drew salary as a Sail or
and was in the service of the Navy as a Sailor during the
peri od of undergoing training as Artificer Apprentice.

The qualifying period for earning pension is service of
15 years under the Navy. having regard to the facts of the
case and the docunents annexed to the appeal, there is
little doubt that the training period as Artificer
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Apprentice will have to be included in the conputation of
the qualifying period of service. Regulation 79 |ays down
that all service from the date of enrol nent or advancenent
to the rank of ordinary sea-man or equivalent to the date of
di scharge shall qualify for pension or gratuity. Therefore,
the date of advancenment is not the only starting point for
conputati on of the qualifying period of service. In the case
of the appellant the date of enrolnment should be the
material date. He was adninistered oath as a Sailor even
before the date of his advancenent to the rank of Electrica
Artificer th Cdass. In fact, the D scharge Certificate
issued by the Navy to the appellant is to the follow ng
effect ad puts the matter beyond any doubt: -

"This is to certify that ANUJ KUVAR

DEY, CH EF ELECTRI CAL ARTI FI CER

(AIR), NO 052264-H has  served in

the Indian Navy from 12 AUGUST 1971

to 31ST JANUARY, 1988 as per

detai'l s overl eaf."

This is a statutory certificate which has to be given
under sub-section (4) of ~Section 17 of the Navy Act. The
di scharge Certificate nust state the full period of service
in the Indian Navy. According to the cal cul ati on nade by the
Navy itself, this ‘period of service is nore than the
qual i fying period of 15 years.

Not only that. In the details that had been given al ong
with the Discharge Certificate, it _has been nmentioned that
"Joined on 12th August, 1971. released on '31st January,
1988." The Date of < Attestation-in the Indian Navy is given
as "17th August, 1971 (Gath of allegiance taken)". This is a
certificate given by the Indian Navy in accordance wth
requi renent of Section 17.

There is another docunent described as "Certificate of
the Service" where Period of Engagenent has been shown as
twel ve years (from 16.8.75 to 15.8.1985 and from 16.8.85 to
31.1.1988). On behalf of the respondents, strong reliance
has been placed on this docunment. However, this /docunent
does not say that the appellant was in service for twelve
years only. This is an entry in a columm headed "Period of
engagerment". In fact, in the very next -page of that
document, details of the service of the appellant and
Substantive Rank held by himhave given. There, it has been
shown that the appellant was serving in the ship "VALSURA
in the Substantive Rank Art. (App) from 12th August, 1971 to
27t h Novenber, 1973. It has also been recorded in  that
docunent that the oath of allegiance was taken on 18th
August, 1971. In the colum headed "Good Conduct Badges", it
has been shown that the appellant was awarded Good Conduct
Badges in August, 1975, August, 1979 and August, 1983. That
docunent was given to show "Character and Efficiency on 31st
Decenmber yearly, on final discharge and other “occasions
prescribed by regulation". It appears that in the wyearly
colum on and from 31st Decenber, 1971 to 31st Decenber,
1988 (the date of discharge), every year the appellant’s
character has been certified as V.G (Very Good). Under
Regul ation 291, these badges can be awarded only after
conpletion of four years (first badge). 8 years (second
badge) and 12 years (third badge) of service. It has been
| aid down wunder Regulation 290 that "the maxi num nunber of
badges that a sailor nay earn during his service shall be
three".

Al these facts and the various provisions of the Act
and the Regulations leave no room for doubt that the
appel | ant even during the period he was working as Artificer
Apprentice was in the service of the Navy, was given Good




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

Conduct Badges for this service and four years’ service was
counted from the year 1971. The Discharge Certificate which
is a statutory docunent <clearly records that he has served
in the Indian Navy from 12th August, 1971 to 31st January,
1988. The respondents after granting all these certificates
and badges, cannot be heard to say that the appellant had
not put in the qualifying period of service of fifteen years
and, therefore, was not entitled to get pension

Qur attention was drawn to a judgnent of Andhra Pradesh
H gh Court in the case of H'S. Sarkar v. Union of India &
Os. 1994 (2) An WR 221, where it was held that "it does
not stand to reason that when the training period of four
years is reckoned for the purpose of conputation of 15 years
for retiring a person., the sane is not reckoned for the
purpose of pension........ Payment of only a consolidated
pay during the training period and not regul ar scale of pay
is immaterial in so far as the conputation of the period is
concer ned".

W are of the view that the Division Bench of the Hi gh
Court was in error in holding that the period of four years
when the —appellant was enployed Artificer Apprentice could
not be counted for conputation of the qualifying period of

pensi on.

For the reasons stated hereinabove, the appeal is
al l owed. The judgnment of the H gh Court dated 17th July,
1991 is set aside. There will be no order as to costs.

WRI T PETI TI ON NOCS. 831/93, 293, 752 AND 601/94

In view of our above judgment in Civil Appeal No. 1110
of 1992, these writ petitions are also allowed with no order
as to costs.




