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ACT:

I ncome-tax Act, 1922, ss. 23A and 34(3)-S. - 34(3) whether
applicable to an order under s. 23A

Suprenme Court-Review of previous-decision when justified.

HEADNOTE

The appellant conpany objected to an order tinder 's. 23A
sought to be passed against it by the Income-tax Oficer on
the ground that it was an order  of assessnent  or re-
assessment within the nmeaning of s. 34(3) of the /Act and
barred by time. The wit petition.in the H gh Court having
failed the conpany by special |eave appealed to this /Court.
A plea was nade for review ng the judgnment in-Parikh’s case
in which this Court had held that s. 34(3) was not
applicable to an order tinder s. 23A

HELD : The plea for reviewof Parikh's case nust be
rejected because : (i) The point was not likely to arise
under the Inconme-tax Act, 1961 as s. 106 thereof provides a
period of limtation for an order such ‘as the one in

question; (ii) It was not shown that some vital ~point was
not considered or that the judgnent was clearly erroneous so
as to justify reviewon the principles laid dow in Keshav
MIlls; (iii) The words '"after the expiry of four years/ from
the end of the year in which the income. profits and gains
were first assessable’ in s. 34(3) are not apposite to cover
the order made under s. 23A as it stood before its amendnent
by the Finance Act It of 1957. An order tinder s. 23A does
not assess inconme. profits and gains as such but |evies
super-tax on a certain portion of the undistributed profits
and gains. The taxable event is non-distribution of sone
part of profits which have already been assessed. They were
not only first assessable but assessed. It would be odd to
start the beginning ,of the period of limtation from the
time the profits were actually first assessed. [504 H 505 F]

The appeal nust accordingly be dism ssed.

M M  Parikh v. Navanagar Transport & Industries, 63
. T.R 663. reaffirned.

Keshav MIls v. CI.T. Bonbay , [1965] 2 S.C.R 908, 921
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appl i ed.
Navanagar & Industries v. Ltd. V. I.T.O Speci al
I nvestigation Crcle, Ahmedabad, 54 |.T.R 271, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 7 of 1968.
Appeal by Special |eave fromthe judgnment and order dated
February 23, 1967 of the Calcutta Hi gh Court in Appeal No.
195 of 1966.

M C. Chagla, NN R Khaitan, Lila Seth, 0. P. Khaitan and
B. P. Maheshewari, for the appellant.
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B. Sen, A, N Kirpal, R N. Sachthey and B. D. Sharma, for
the respondents.

M C. Setalvad, ~T. .4. Ranthandran and D. N. CGupta for
i ntervener No. 1:

P. C. Bharati, J. B. Dadachanji, 0. C. Mthur and Ravi nder
Nar ai n,  flori ntervener No. 2.

The Judgrment of the Court was delivered by

Sikri C.J. This appeal by special leave is directed against
the judgment of the H gh Court of Calcutta (D. N.  Sinha,
C.J., and A K Mikerjee, J.) dismssing the appeal of the
appel l ants fromthe judgnment of B. C. Mtra, J., dismssing
an application under Art. 226 of the Constitution nade by
the appellant. The Division Bench foll owed the decision of
this Court in M M Parikh v. Navanagar Transport &
I ndustries(l).

The order inpugned in the application is dated May 13, 1964.
By this order the Incone-tax Oficer stated that "on
scrutiny of the records for the year of ‘account relevant to
the assessnent year 1955-56 it has been noticed that the
Conpany did not declare any dividends at its @genera
nmeeting, even though there were sufficient profits available
for doing so and that there were no |osses incurred in the
earlier years." He also noticed that "during the /relevant
period the Conpany was one in which the public ‘were not
substantially interested in terms. of sub-section’ 9 of
section 23A." He concluded that "the provisions of ~ Section
23A are, therefore, applicable and the Conpany is - liable to
pay additional Super-Tax as per provisions —of law" ~The
I ncome-tax O ficer thereupon called upon the Conpany to show
cause in witing why an order under section 23A be not
passed. The appel |l ant conpany protested that an order under
S. 23A would be an order of assessnment or reassessment
within S.  34(3) of the Indian Income Tax Act, 1922, and,
therefore, would be barred.

A Bench of five Judges gave special |leave. A Division Bench
of this Court (Hegde and G over, JJ.) has referred the case
to a larger Bench.

In M M Parikh v. Navanagar Transport & Industries(1) it
was held that "an order under section 23A of the ' Indian
I ncome-tax Act, 1922, as anended by the Finance Acts of 1955
and 1 957, made by the Inconme-tax O ficer directing paynent
of additional super-tax is not an order of assessnment within
the nmeaning of s. 34(3) of the Act, and to such an order the
period of limtation prescribed under section 34(3) does not
apply."

(1) 63 1.T.R 663.
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The | earned counsel for the appellant, M. Chagla, said that
the judgnent in M M Parikh' s(1) case was clearly erroneous
and it should be overruled and relief granted to his client.
M. B. Sen, |earned counsel for the respondents, contended
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that this Court should decline to review its earlier
j udgrment because it cannot be said that the earlier decision
was clearly erroneous. He drew our attention to the
judgment of a Bench of seven Judges in Keshav MIlls v.
Conmi ssi oner of |ncone-tax, Bonbay(2) where Gaj endragadkar
C.J., speaking for the Court observed at page 921’
"When this Court decides questions of law, its
deci sions are, under art. 141, binding on al
courts within the territory of India, and so,
it nust be the constant endeavor and concern
of this Court to introduce and nmaintain an
element of certainty and continuity in the
i nterpretation of law in the country.
Frequent exercise by this Court of its power
to reviewits earlier decisions on the ground
that the view pressed before it later appears
to the Court to be nore reasonable, my
incidentally tend to nmake law uncertain and
i ntroduce confusion which nust be consistently
avoided. This is not to say that if on a
subsequent _occasion, the Court 1is satisfied
t hat its earlier decision was clearly
erroneous, it should hesitate to correct the
error; but before a previous decision is
pronounced to be plainly erroneous, the Court
must. be satisfied with a fair amunt of
unanimty anmongst its nenbers that a revision
of the'said viewis fully justified."
Gaj endr agadkar, C.J., pointed out, anbng other
consi derations, ~the follow ng~ considerations
to be borne in mind
"On the wearlier occasion, did sone patent
aspects of the question remain unnoticed, or
was the attention of the Court not drawn to
any relevant and material statutory provision,
or was any previous-decision of this Court
bearing on the point not noticed?"
These observations are binding on us and, therefore we nust
consider the argunments of M. Chagla in the light of © these
observati ons.

W may first point out that this point is not likely to
arise under the Incone-tax Act, 1961, as s. 106 thereof
specifically provides a period of Ilimtation regarding

orders wunder s. 104, which is equivalent to s. 23A of the
I ncome-tax Act, 1922. M. Chagla was not able to show us
that any vital point was not considered. He has not been
able to convince us that the judgnent

(1) 63 1.T.R 663.

(2) [1965] 2 S.C. R, 908, 921
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is clearly erroneous. Accordingly we rmust decline to review
t he case.

We may, however, add that one point which was not noticed by
this Court in M M Parikh’s(1l) case or in the judgnment  of
the H gh Court of Qujarat, appealed fromin that case (Nava-

nagar & Industries Ltd. v. Incone-tax O ficer, Specia
I nvestigation Crcle, Ahnedabad) (1) tends to show that the
case was correctly decided. It seens to us that the words

"after the expiry of four years fromthe end of the year in
whi ch the income, profits or gains were first assessable" in
S. 34(3) are not really apposite to cover the order nmade
under s. 23A, as it stood before its amendnent by the
Fi nance Act 11 of, 1957. Section 34(3), wthout the
proviso, at the relevant tinme read as follows :

"34(3) No order of assessnent or re-
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assessnent, other than an order of assessnent
under section 23 to which clause (c) of
subsection (1) of section 28 applies or an
order of assessment or reassessment in cases
falling within clause (a) of sub-section (I1A)
of this section shall be nade after the expiry
of four years fromthe end of the year in
which the inconme,, profits or gains were first
assessable. ™

In our view an order under S. 23A does not assess incone,

profits or gains as such but what it does is to | evy super

tax on a certain portion of the undistributed profits and

gai ns. The section gives indications howthis amunt is
arrived at and it is not necessary to deal wth those
matters. Further, this order is nmade following the expiry

of the previous year as the Inconme-tax Oficer has to take
into considerationthe dividend distributed within 12 nonths
following the expiry of the previous year the profits and
gai ns ' of ~ which are being considered. |In other words the
taxabl e ‘event is non-distribution of some part of profits,
whi ch have already been assessed. They were not only first
assessabl e but assessed. 't would be odd to start the
beginning of the limtation period fromthe tine when the
profits were actual 'y first assessed.
M. Setal vad, on behal f of one of the interveners, said that
the judgnment of this Court in M M Parikh s(1) case has
been interpreted in some cases to nean that the order under
S. 23A is not even an order of assessnent for the purposes
of rectification and for other ~purposes. W are not
concerned wth that questionin this case and we do not
express any opi nion on that point.
In the result the appeal fails and is dismssed. There wll
be no order as to costs.

Appeal dism ssed
G C
(1) 63 1.T. R 663.
(2) 54 1.T.R 271.
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