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ACT:

I ncome-t ax- - Assessnent - - Conpany runni ng a Stock Exchange and
dealing in shares--Adnmi'ssion fees of Menbers and Authorised
Assi stants--I1f taxable income.

HEADNOTE:
The object with which the appellant conmpany was formed was
to pronote and regul ate the business in shares, stocks and

securities etc., and to establish “and -conduct ‘a Stock
Exchange in order to facilitate the transaction of such
busi ness. Its capital was divided into shares on which

dividend could be earned. it provided a building wherein
business was to be transacted under its supervision and
control. It made rules for the conduct of business of sale
and purchase of shares in the Exchange premnises. ~ During the
assessment year in question the conmpany's receipts consisted
of certain amounts received as adm ssion fee from Menbers
and Authorised Assistants and the question stated to - the
H gh Court for its opinion was whether these fees in the
hands of the appellant were taxable incone. The H-gh Court
answered the question in the affirmative. [t held that the
appel  ant was not a nutual society, that dividends could be
earned on its share capital, that any person coul d become a
shar e- hol der but every share-hol der was not a nmenber unless
he paid the admi ssion fee and the real object of the conpany
was to carry on business of exchange of stocks and earn
profits. The case of the appellant, inter alia, was that as
the amount received as nenbership fee was shown as 'capita
in the books of the conpany and there was no periodicity, it
shoul d be treated as capital receipt exenpt from assessnent.
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Hel d, that the Hi gh Court was right in its decision and the
appeal s nmust be di smissed.

It was wholly immaterial how the appellant treated the
amounts in question. It is the nature of the receipt and
not how the assessee treated it that mnust determine its
taxability. AS

Since the fee received on account of Authorised Assisstants
fall wthin the decision of this Court in Conmi ssioner of
Income-tax v. Calcutta Stock Exchange Association Ltd.,
(1959) 36 I.T.R 222, it nust be held to be taxable incone.
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The question as to whether the Menbers’ admission fee was
taxable incone was to be deternmined by the nature of the
busi ness of the conpany, its profits and the distribution
thereof as disclosed by its Menorandum and Articles of
Associ ation and the rules made for the conduct of business.
They showed that the incone of the conpany was distributable

anmongst its shareholders ;is in any other joint stock
conpany, and the body of trading nenbers who paid the
entrance fees and share-holders were not identical. The

el enent of nutuality was, therefore, |acking.

Li verpool Corn Trade Association v. Mnks, (1926) 2 K B

110, applied.

Conmi ssioner of |Incone-tax, Bonmbay City v. Royal Wstern
India Turf Cub Ltd., [1954] S.C.R 289 and Styles v. New
York Life Insurance Co., [1889] 2 T.C. 460, referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON:~ Givi |l “Appeal s Nos. 187 and 190
of 1960.

Appeal s fromthe judgnment dated 22nd January, 1957, of the
Punjab Hi gh Court (Circuit Bench), Delhi, in Cvil Reference
No. 6 of 1953.

Veda VWyasa, S. K Kapur and K. K Jain, for the appellant.

B. Ganapathi lyer and D. CGupta, for the respondent.

1960. Novenber 30. The Judgnent of the Court was delivered
by

KAPUR, J.-These appeals are brought by the assessee conpany
agai nst a conmon judgment and order of the Punjab H gh Court
by which four appeals were decided in Civil Reference No. 6
of 1953. The appeals relate to four assessnent years, 1947-
48, 1948-49, 1949-50 and 1950-51. Two of these assessnents,
i.e., for the years 1947-48 and 1948-49 were made on the
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appel | ant as successor to the tw limted conpani es
her ei naft er nenti oned.

Briefly stated the facts of the case are that the
appel l ant conmpany was incorporated in the year = 1947. Its
objects inter alia were to acquire -as a -going concern
activities, functions and business of the Delhi~ Stock &
Share Exchange Limted and the Del hi Stock and Share Brokers
Association Limted and to pronote and regul ate t he busi ness
of exchange of stocks and shares, debentures and debenture
stocks, Covernment securities, bonds and equities of any
description and with a view thereto, to establish and

conduct Stock Exchange in Delhi and/or elsewhere. Its
capital is Rs. 5,00,000 divided into 250 shares of Rs. 2,000
each on which dividend could be earned. The appel | ant

conpany provided a building and a hall wherein the business
was to be transacted under the supervision and control of
the appellant. The appellant conpany al so made rules for
the conduct of business of sale and purchase of shares in
the Exchange prem ses. The total income for the year 1947-
48 was Rs. 29,363 out of which a sumof Rs. 15,975 shown as
admi ssion fees was deducted and the income returned was Rs.
13, 388. In the profit and loss account of that year
Menbers’ admission fees were shown as Rs. 9,000 and on
account of Authorised Assistants adm ssion fees Rs. 6, 875.
The Income-tax O ficer who nade the assessnment for the vyear
1947-48 disallowed this deduction. The return for the
following year also was nade on a sinmilar basis but the
return for the years 1949-50 and 1950-51 did not take into
account the adnission fees received but in the Director’s
report the anounts so received were shown as having been
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taken directly into the balance sheet. The | ncone-tax
Oficer, however, disallowed and added back the ampunt so
received to the incone returned by the appellant.

Agai nst these orders appeals were taken to the Appellate
Assi st ant Conmi ssi oner who set aside t he addi ti ona

assessnments made under s. 34 in regard to the assessnent
years 1947-48, 1948-49 and 1949-50 and the 4th appeal in
regard to the year 1950-51 was decided against t he
appel lant. Both sides appeal ed

801

to the I ncone-tax Appellate Tribunal against the respective
orders of the Appellate Assistant Conmm ssioner and the
Tri bunal decided all the appeals in favour of the appellant.
It was held by one of the nmenbers of the Tribunal that the
anmounts received as entrance fees were intended to be and
were in fact treated as capital receipts and were therefore
excluded from assessnent and by the other that as there was
no requisite periodicity, those anmobunts were not taxable.
At the instance of 'the respondent a case was stated to the
Hi gh Court on the follow ng question

"Whet her the —admission fees ~of Menbers or Aut hori sed
Assi stants received by the assessee is taxable income inits
hands?"

The Hi gh Court answered the question in favour of the
respondent. The High Court held that the appellant was not
a nmutual society and therefore was not exenpt from the
paynment of incone-tax; that it had a share capital on which
di vidend could be 'earned and any person could become a
shar ehol der of the conpany by purchasing a share but every
sharehol der could not  become -a menber _unless he was
enrolled, admtted or elected as a nenber and paid a sum of
Rs. 250 as admission fee. On becom ng a nenber  he was

entitled to exercise all rights  and privil eges of
menber shi p. It also found that the real object @of the
conpany was to carry on business as a Stock Exchange and the
earning of profits. It was held therefore that the
adm ssion fees fell wthin theanbhit of the expression
"profits and gains of business, profession or vocation".
The further alternative argunent which was raised, i.e.

that the income fell wunder s. 10(6) of the Act, was

theref ore not deci ded.

M. Veda VWyasa contended on behalf of the —appellant -that
there were only 250 nenbers of the appellant conpany; that
the anount received as nmenbership fees was shown as  capita
in the books of the conmpany and there was no periodicity and
therefore the anobunts which had been treated as income
shoul d have been treated as capital receipts and  therefore
exenpt from assessnment. It was firstly contended that the
guestion did not arise out of the order of the
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Tribunal and that a new question had been raised  but the
objection is futile not only because of the absence of any
such objection at the stage of the drawing up the statenent
of the <case but also because of failure to object in the
Hi gh Court; nor do we see any validity in the objection

rai sed. That was the only matter in controversy requiring
the decision of the court and was properly referred by the
Tribunal. It was then contended that the question had to be

answered in the light of facts admitted or found by the
Tri bunal and that the nature of the appellant’s business or
the rules in regard to nenbership could not be taken into
consideration in answering the question. That again is an
unsust ai nabl e argunment. The statenent of the case itself
shows that all these matters were taken into consideration
by one of the menmbers of the Tribunal and the |earned judges
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of the Hi gh Court also decided the matter on that nmteria
whi ch had been pl aced before the I ncone tax authorities and
which was expressly referred to in their orders and which
again was placed before the Hgh Court in the argunent
presented there on behal f of the appellant conpany.

It is wholly inmmaterial in the circunstances of the present
case to take into consideration as to how the appellant

treated the anpbunts in question. It is not how an assessee
treats any nonies received but what is the nature of the
receipts which is decisive of its being taxable. These

amounts were received by the appellant as menber shi p
adm ssion fees and as admi ssion fees paid by the nmenbers on
account of Authorised Assistants. As far as the latter
paynment is concerned that would fall within the decision of
this Court in Comm ssioner of Income-tax. v. Calcutta Stock
Exchange Association Ltd. (1) and therefore is taxable

income. The former, i.e., nmenbers adm ssion fees has to be
deci ded i n accordance with the nature of the business of the
appel | ant conpany, its Menorandum and Articles of

Associ ati'on-and the Rul es made for the conduct of business.
The appel lant conpany was an associ ation which carried on a
trade and its profits were divisible as dividend anongst the
shar ehol ders.

(1) (21959) 36 I.T.R 222.
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The object with which the conpany was fornmed was to pronote
and regulate the business in shares, stocks-and securities
etc., and to establish and conduct the business of a Stock
Exchange in Delhi and to facilitate the transaction of such
busi ness. The business was norelike that in Liverpool Corn
Trade Association v. Mnks (1). 1In that case an association
was formed with the object of pronoting the interest of corn
trade with a share capital upon which the association was
enpowered to declare a dividend. The Association provided a
Corn Exchange market, newsroomand facilities for carrying
on business and nmenbership was confined to persons  engaged
in the corn trade and every nenber was required to be a
sharehol der and had to pay an entrance fee. The Association
al so charged the nmenbers and every person nmaking use of
facilities a subscription which varied according to the use
made by them The bulk of the receipts of the Association
was derived fromentrance fees and subscriptions. It~ was
therefore contended that the Association did not carry on  a
trade and that it was a nutual association and entrance fees
and subscriptions should be disregarded in conputi ng
assessment of the assessable profits. It was held that it
was not a nutual association whose transactions were inca-
pabl e of producing a profit; that it carried on a trade and
the entrance fee paid by nenbers ought to be included in the
associ ations receipts for purposes of conputing the profit.
Row att, J. said at p. 121

"I do not see why that amount is not a profit. The conpany
has a capital upon which dividends nay be earned, and the
conpany has assets which can be used for the purpose  of
obtaining paynents fromits 'nenbers for the advantages  of
such use, and one is tenpted to ask why a profit is not so
nade exactly on the sane footing as a profit is nmade by a
rail way conpany who issues a traveling ticket at a price to
one of its own sharehol ders, or at any rate as much a profit
as a profit made by a conpany froma dealing with its own
shareholders in a line of business which is restricted to
t he sharehol ders. "

(1) (1926) 2 K. B. 110.
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In Commi ssioner of Income-tax, Bombay City v. Royal Western
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India  Turf Club Ltd. (1) this Court rej ected the
applicability of the principle of nmutuality because there
was no rutual dealing between nmenbers inter se. There was no
putting up a common fund for discharging a common obligation
undertaken by the contributors for their nutual benefit and
for this reason the case decided by the House of Lords in
Styles V. New York Life Insurance Conpany (2) was held not
appl i cabl e.
In the present case the Menmorandum of Associati on shows that
the object with which the conmpany was formed was to pronote
and regulate the business of exchange of stocks, shares,
debentures, debenture stocks etc. The incone, if any, which
accrued from the business of the appellant conmpany was
di stributable anongst the shareholders like in every joint
stock conmpany. According tothe Articles of Association the
menbers included sharehol ders and nenbers of the Exchange
and according to-the rules-and bye-laws of the appellant
conpany  “nmenber’ neans an individual, body of individuals,
firns, conpanies, corporations or any corporate body as my
be on the list of working nenbers of the Stock Exchange for
the time being.” In the Articles of Association cls. 7 & 8,
provi sion was rmade for the election of nenbers by the Board
of Directors and Rules 9 & 10 laid down the procedure for
the election of these nenbers. The entrance fees were
payabl e by the trading nmenbers el ected under the Rules and
Byl aws of the Association, who alone with their Associates,
could transact business in stocks  and shares in t he
Associ ati on. Therefore, the body of trading nenbers who
paid the entrance fees, and the sharehol ders anong whom the
profits were distributed were not identical and. thus the
element of nmutuality was lacking. 1t is the nature of the
busi ness of the conpany and the profits-and the distribution
thereof which are the determining factors and in this case
it has not been shown that the appellants business ' was in
any way different fromthat which was carried on in the
(1) [1954] S.C.R 289, 308.
(2) (1889) 2 T.C. 460.
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case reported as Liverpool Corn Trade Association v. Mnks
(1).
In our opinion the judgnment of the High Court is right and
the appeals are therefore dism ssed with costs. One hearing
f ee.

Appeal s di-snm ssed




