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PETI TI ONER
R. JEEVARATNAM

Vs.

RESPONDENT:
THE STATE OF MADRAS

DATE OF JUDGVENT:
13/ 10/ 1965

BENCH
BACHAWAT, R S.
BENCH
BACHAWAT, R S.
SUBBARAO, K.
MUDHOLKAR, J. R
Cl TATI ON
1966 AIR 951 1966 SCR (2) 404
Cl TATOR | NFO
R 1974 SC 136 (7)
ACT:

Di sci plinary Proceedi ngs-Inquiry-Sanme counsel representing
appel lant as sone others-No conflict ~of interest-Wether
reasonabl e opportunity to defend given.

Di smissal Order-Wth retrospective effect-Effect of.

HEADNOTE

Di sci plinary proceedi ngs were started agai nst the appell ant,

a Deputy Tahsildar, and three of his subordinates on charge
of accepting illegal gratification.~ On May 20, 1949, he was
pl aced under suspension and relieved of his duties. The
Di sci plinary Proceedings Tribunal directed the consolidation
and conmon hearing of the enquiries against the, appellant
and the other three civil servants.. Although the Tribuna

ref used an earlier application of  the appellant for
perm ssion to engage counsel, at the hearing of the enquiry
on being told that he could engage the sane counsel who
appeared for the other three civil servants, the —appellant
engaged that counsel and was represented by hi m  throughout
the enquiry. The, Tribunal declined to grant a prayer of
the appellant on June 13, 1949, to grant an adjournment of
the hearing and the enquiry was held on June 13, 14 and. 15.
Upon the Tribunal recomendi ng the appellants dism ssal and
after He had been served with a show cause notice ~and had
replied thereto, on GCctober 17, 1950, the Gover nirent
directed, that he be dismissed fromservice with effect from
May 20, 1949;

The appellant then instituted a suit and sought a
declaration that the, order dated Cctober 17, 1950 was
illegal and void. The trial court disnissed the suit and
this decision was affirmed on appeal by the High. court.

It was contended on behal f of the appellant that in view of
the, refusal of the appellant’s prayer to engage counsel of
his own choice and of his prayer for adjournnent on June 13,
he had been denied a reasonable opportunity to defend
hi nsel f agai nst the charges; and furthernore, that the order
of dism ssal dated Cctober 17, 1950 having been passed with
retrospective effect fromthe date of suspension was illega

and i n-operative.
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HELD : (i) The appellant had been given a reasonable
opportunity to defend hinsel f against the charges. [206 D
There was no conflict of interests between the appellant and
the other three civil servants; there was nothing to show
that the, counsel representing the other three was unable to
conduct the appellant’s defence properly. [206 C]
(ii) The order of dismssal as from Cctober 17, 1950, was
valid and effective. [207 A
An order of dismissal with retrospective effect is, in
substance, an order of disnissal as fromthe date of the
order- wth the superadded direction that the order should
operate as froman; anterior date. The

205
two parts of the order are clearly severable. Assum ng that
the second part of the order is invalid, there is no reason
why the. first part of the order should not be given the
fullest effect. [207 G H, 208 Al
Hemanta  Kumar v. S~ N. Mukherjee, (1953) 58 C.WN 1-
referred to. ~Abdul "Hamid v. The District School Board, 24-
Par ganas (1957) 61 C.WN. 880: Sudhir Ranjan Haldar v. State
of W Bengal A'1.R 1961 Cal. 626, 630 : di sapproved.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 232 of 1964.
Appeal fromthe Judgnent and order dated the 23rd COctober
1960 of the Madras High Court in Appeal No. 237 of 1958.

R Thi agaraj an and R. Ganapathy lyer, for the appellant.

A Ranganadham Chetty and “A. V. Rangam for the
respondent.

The Judgrment of the Court was delivered by

Bachawat J. The appellant held the post of Deputy Tahsildar
in the Revenue Department of the Governnment of Madras. Dis-
ciplinary proceedings were started against him on twelve

charges of acceptance of illegal gratification during his
office as Special Loans Deputy Tahsildar, Cuddal ore, South
Ascot District. Di sciplinary proceedings were started

against three of his subordinates also on sinmilar charges.
On May, 20, 1949, he was placed under suspension and
relieved of his duties. The Disciplinary Pr oceedi ngs
Tribunal directed the consolidation and conmon hearing of
the enquiries against the appellant and the other three

civil servants. The appellant asked for pernmission to
engage a counsel at the enquiry. By an order dated May 31,
1949, the Tribunal refused to give the perm ssion. The

enquiry was held on June 13, 14 and 15. At the hearing, the
other three civil servants were represented by counsel, Sri.
Kal yanasundar am On June 13, the appellant prayed for an
adjournnent. The Tribunal declined to grant the adjournnent
and told the appellant that he was at liberty to engage Sri.
Kal yanasundaram as his counsel. The appellant thereupon
availed hinmself of the services of Sri. Kal yanasundar am
and was represented by himthroughout the enquiry. On  June
30, the Tribunal subnmitted a report stating that the charges
against the appellant were proved and recommending his
di smissal. On Septenber 16, the Governnent issued a notice
to him asking him to show cause why he should not be
di sm ssed from service. On Novermber 12, 1949, he subnitted
his witten representation. On Cctober 17, 1950, the
Gover nment directed

206

that he be disnissed fromservice with effect from My 20,
1949. The appellant instituted the suit asking for a
decl aration that the order dated Cctober 17, 1950 dism ssing
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him from service is illegal and void. The trial Court
di smssed the suit, and, this decree was affirned on appea
by the Hi gh Court of Madras. The appellant now appeals to
this Court by special |eave.

Counsel for the appellant subnmitted that in view of the
refusal of the appeal’s prayer for engaging a counsel of his
own choice and his prayer for adjournment of the hearing on
June 13, 1949, the appellant had been denied a reasonable
opportunity to defend hinself against the charges. W are
not inclined to accept this submission. There was no
conflict of interests between himand the other three civi
servants. Counsel representing the other three civi
servants was all owed by the Tribunal also to represent him
The enquiry continued for three days. It is not proved that
counsel was unable to conduct the defence properly. Even in
his witten representation dated Novenber 12, 1949, the
appellant did not allege that he was prejudiced in his
defence. W are satisfied that the appellant had reasonabl e
opportunity to defend hinsel f against the charges.

Counsel . for the appellant next contended that the order of
di smi ssal ~dated COctober 17, 1950 having been passed with re-
trospective effect is illegal and inoperative. Counsel for
the respondent submitted (1) the order of dismissal wth
retrospective effect as fromthe date of the suspension is
valid inits entirety, and (2) in any event, the order is
valid and effective as from Qctober 17, 1950. The High
Court accepted the first contention, and declined to express
any opinion on the second contention. |n our opinion, the
second contention of ‘the respondent is sound, ,and in this
view of the matter, we decline to express any opinion on the
first contention. Counsel for the appellant conceded that
if the respondent’s second contention is accepted, the
appeal nust fail

The order dated Cctober 17, 1950 directed that the appell ant
be dism ssed fromservice with effect fromthe date of his
suspension, that is to say, from My 20, 1949. In
substance, this order directed that ( 1 ) the appellant be
di sm ssed, and (2) the dismissal do operate retrospectively
as from May 20, 1949. The two parts ,of this conposite
order are separable. The first part of the order ,operates
as a dismissal of the appellant as from Cctober 17, 1950.
The invalidity of the second part of the —order, assum ng
this part to be invalid, does not affect the first part of
the order. The order

207
of disnmssal as from Cctober 17, 1950 is valid and
ef fective. The appel | ant has been lawfully di snmi'ssed, and
he is not entitled to claimthat he is still in service.
W nmay now notice the cases relied on by counsel for/ the
appel | ant. In Hemanta Kumar v. S. N Mikherjee(l), the

Cal cutta Hi gh Court had occasion to consider an order  dated
April 29, 1952 by which a civil servant had been  placed
under suspension with retrospective effect from January 16,
1951. VWil e holding that the order of suspension for the
period, January 16, 1951 up to April 28, 1952 was invalid
and should be quashed, the Court held that the order of
suspension was valid and effective as and from April 29,
1952 and this part of the order should be upheld. As a a
matter of fact, the validity of the suspension as from Apri

29, 1952 was not even questioned by counsel for the parties.
Far from supporting the appellant, this decision is against
hi m on the point under consideration. |In Abdul Ham d v. The
District School Board, 24-Parganas(2), the Calcutta High
Court had occasion to consider an order dated April 18, 1952
di scharging a teacher enployed by a District School Board
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from service with effect fromJuly 15, 195 1, the date on

which he had been arrested in connection with a pending

crimnal case against him Wile holding that the dism ssa

fromthe period fromJuly 15. 1951 up to April 17, 1952 was

invalid, the Hgh Court also held that the order of

di smssal was entirely bad and was not effective even from

April 18, 1952. The Hi gh Court observed:
"It appears to ne that when the real intention
of the Board was to discharge the petitioner
with effect fromthe date when he was put
under arrest it is not within the jurisdiction
of the Court to substitute a different inten-
tion and maintain the order of discharge in a
nodi fied form The order nmust stand or fal
In toto. In. this view of the mtter it
appears to ne that the order of discharge as
passed by the Board cannot stand.”

Qur attention is drawn to sim/lar observations in Sudhir

Ranj an Hal'dar v. State of West Bengal ("). Wth respect, we

are unableto agree with this Iine of reasoning. An order

of dismissal with retrospective effect is, in substance, an

order of disnmissal as fromthe date of the order wth the

super added direction that the order shoul d operate

retrospectively as froman anterior date. . The two parts of

the order are clearly severable. Assuning that the second

(1) (1953) 58 C.WN. 1.

(2) (1957) 61 C.WN. 880.

(3) AIl.R 1961 Cal. 626, 630.
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part of the order is.invalid, there is no reason. why the.

first part of the order should not be given the fullest

effect The Court cannot pass a new order of dismssal, but

surely it can give effect to the valid and severable part of

the order.

In the result, the appeal is dismssed. There will be no

order ,as to costs. The appellant is exenpted from paying

court fees.

Appeal dism ssed
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