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ACT:
Electricity (Supply) Act, 1948, Ss. 2(8) 'and 19(1)(b) (ii)-
Expr essi on "maxi rum denmand’ - Construction of - Condi ti ons

precedent for enabling Electricity Board to nake direct
supply in area of a licensee

HEADNOTE:

The appellant carried on the business of  generating and
distributing electrical energy wthin a specified area
tinder a licence granted to it _under the Indian Electricity
Act, 1910. The respondent, Cujarat Electricity Board agreed
with the second respondent conpany to give direct supply of
electricity to its factory which - was within the area of
supply of the appellant. The appellant brought a suit
agai nst the respondents for declaration that the agreenent
between the first and the second respondents wthout its
consent was illegal and ultra vires the powers of the first
respondent under the Electricity (Supply) Act, 1948, and
sought an injunction restraining the first respondent from
i mpl enenting the decision.

The appellant’s case was that the first respondent was not
entitled to give direct supply to the second respondent as
the "maxi mum denmand" of the appellant at the tine of the
request of the second respondent was 262 to 349 KVA hetween
Sept enber and Decenber, 1959, and therefore. nake than twice
the "maxi mum demand" of the second respondent which had
never exceeded 40 to 45 KVA The first respondent
cont ended, however, that the "maxi mum  demand” of t he
appel | ant conpany at the time of request was |ess than twce
the "maxi mum demand" of 398 KVA asked for by the second
respondent fromthe first respondent. The trial court held
that the first respondent’s decision to give direct supply
to the second respondent was ultra vires its power under
section 19 (1)(b)(ii) of the Act. However, the first
appel l ate court allowed an appeal and the Hi gh Court
dismssed a further appeal holding, inter alia, that by
virtue of s. 19(1)(b)(ii) the conparison required to be nmade
was between the maxi mum demand of the |icensee on the Board
at the time of request for direct supply based on
electricity actually supplied and taken during sorme
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reasonabl e period i nmedi ately preceding the tinme of request
for direct supply, and the naximum demand which t he
applicant wants to keep the Board ready on tap when
supplying electricity to the applicant.

On appeal to this the Court,

HELD : The appellant was entitled to the grant of a decree
interms of the trial court’s decree.
The "maxi mum demand” as defined in section 2(8) of the Act
has relation only to an existing state of facts and there
can be no maxi mum demand in relation to a future period. On
a true construction of section 19(1)(b)(ii), what is
required to be conpared for determning the applicability of
the clause with the maxinum demand of the |licensee on the
Board at the time of request for direct supply, was the
“maxi mum denmand" by the applicant on the licensee at that
time and not any hypothetical or anticipated demand which
the applicant may call upon the Board be ready to supply.
The phrase "suppliedand taken" in s. 2(8) shows that the
ascertai nment -~ of _maxi num demand is dependent upon the
electricity actually supplied and taken. in any particular
period in-the past and not el ectricity which may be supplied
and taken in a future period, [444B]

439

There was no force in the respondent’s contention that the
words "asked for by any such person" nust be construed to
nmean any hypothetrical or anticipated denand which the
applicant may call upon the Board ,to be ready to supply.
Such an interpretation would be inconsistent with the
definition of "maxinmm demand" in section 2(8) of the Act.
There was no reason why the phrase "maximum demand” in
section 19 (1) (b) (ii) of the Act should be given two
di fferent neanings one for the licensee and the other for
the consumer asking for the maxi numdemand. |t cannot be
supposed that the |egislature contenplated that the phrase
"maxi mum denmand" shoul d be given two different neanings in
the sanme cl ause. [444G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos.” 452 and
453 of 1966.

Appeal s by special |eave fromthe judgnent and order,  dated
July 4, 1964 of the Gujarat High Court in Second Appeals
Nos. 33 and 34 of 1964.

P. A. Mehta, B. K Mhta, K L. Hathi and Atiqur ~ Rehman
for the appellant (in both the appeals).

l. N. Shroff, for respondent No. 1 (in both the appeals).
H. L. Anand and K. B. Mehta, for respondent No. 2 (in both
the appeal s).

The Judgnent of the Court was delivered by

Ramaswami, J. The appellant, the Sihor Electricity @ Wrks
Ltd., is a public linmted conpany carrying on the business
of generating and distributing electrical energy under the
licence granted to it under the Indian Electricity Act,
1910, having its supply area within the limts of Sihor Town
situated in the district of Bhavnagar in Saurashtra. The
first respondent is the Gujarat Electricity Board which is a
Corporation constituted under the Electricity (Supply) Act,
1948 for the purposes of gener ati on, supply and
distribution of electricity inthe State. of Gujarat. The
second respondent is the Saurashtra Electrical and Metal |n-
dustries (Private) Ltd., a private linited conpany carrying
on the business of manufacturing electrical accessories etc.
and having its factory at Sihor within the area of supply of
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the appel |l ant conpany. The appellant conpany was originally
generating and distributing electricity but at the relevant
time it was a distributing |licensee distributing the energy
purchased in bulk fromthe first respondent within its area
of supply.

The appel | ant brought a suit against the respondents in the
Court of Civil Judge (Junior Division) of Sihor being GCvi
Suit No. 45 of 1960 to obtain a declaration that the
decision of the first respondent as contained in its letters
dated 3rd June, 1960 and 24th October, 1960 to give direct
supply to the factory of the second respondent wthin the
area of supply of the appellant and without its consent was
illegal and ultra vires its powers under

440

the Electricity (Supply) Act, 1948 (Act No. 54 of 1948)
(hereinafter called the Act), and for a permanent injunction
restraining the first respondent frominplenenting the said
deci si on. The ~case of the appellant was that the first
respondent was not entitled to give direct supply to the
second respondent as the 'naxi mum denmand’ of the appellant
at the tinme of request of the second respondent was nore
than twi ce the 'maxi mum demand’ asked. for by the second
respondent. The appellant conpany all eged that the maxi num
demand of the appellant conpany in the relevant period,
nanely, Septenber 1959 to Decenber 1959 was between 262 to
349 KVA while the maxi mum demand of the second respondent
had never exceeded 40 to 45 KVA The first respondent
contested the suit on the ground that the decision was |ega
and proper because the nmaxi num demand of the appellant com
pany at the time of request was l'ess than twice the maxi nmum
demand 'asked for’ by the second respondent fromthe first
respondent. It was contended that the demand '’ asked for’ by
the second respondent was 398 KVA, and, therefore, the first
respondent was entitled in law to give direct supply to the
second respondent. The trial Judge held that the decision
of the first respondent to give direct supply of electricity
to the second respondent was ultra vires the power of the
first respondent under section 19(1) (b) (ii) of the Act and
was, therefore, null and void and gave a declaration to that
effect in favour of the appellant:. The trial” Judge,
however, refused to grant the consequential relief  of
injunction on the ground that the Board being a public
authority could be expected to respect the |law |l aid down by
the Court and it was, therefore, not necessary to issue -any
i njunction agai nst the respondents, Aggrieved by the _decree
passed by the trial Judge the two respondents filed separate
appeals in the District Court. The appellant preferred a
cross-objection contending that the trial Judge was in error
in refusing to grant injunction. The appeals and the cross-
obj ection were heard by the District Judge of Bhavnagar and
by a common judgrment delivered on 12th Cctober, 1963, the
District Judge accepted the contentions urged on behal f of
the respondents and all owed the appeals. The-District Judge
held that the jurisdiction of the Civil Court to entertain
the suit was excluded by reason of s. 76(1) of the Act and
the dispute between the parties being a dispute covered by
that section could be determned only in the nanner provided
by that section, viz., by arbitration. The District Judge
al so deci ded that the maxi mum demand asked for by the second
respondent was in excess of 50 per cent of the maxi num
demand of the appellant at the tinme of request for direct
supply and the first respondent was entitled to give direct
supply of electrical energy to the second respondent under
S. 19(1) (b) (ii) of the Act. The District Judge
accordingly found that the suit was liable to fail not only




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

for want of jurisdiction but also on nerits and accordingly
al | owed the appeal s and
441
di smssed the suit. Thereafter, the appellant preferred
appeals to the H gh Court of Gujarat being Civil Second
Appeal s Nos. 33 and 34 of 1964. The said appeals canme for
hearing before M. Justice P. N Bhagwati, who dism ssed the
same by a common judgrment dated 4th July, 1964. The | earned
Judge took the view that the Court had jurisdiction to hear
the suit as the provision for arbitration under s. 76 of the
Act was inserted in the statute not in the interest of
public good but for the benefit of individuals and therefore
either party can waive the right to insist on arbitration
The | earned Judge, however, held that the true effect of s.
19(1)(b)(ii) was that "the conparison required to be nade
was between the maxi mum demand of the |licensee on the Board
at the time of request for direct supply which would of
course ~be maximum denmand based on electricity actually
suppl i ed and taken during some reasonabl e period i mediately
preceding the tine of request for direct supply and the
maxi mum denmand which the applicant wants to keep the Board
ready on tap when supplying electricity to the applicant”.
These appeal s are brought by special |eave fromthe judgnent
of the Gujarat Hi gh Court dated 4th July,, 1964 in Second
Appeal s Nos. 33 and 34 of 1964.
The question of |law presented for determination in this case
is whether the Hi gh Court was right in holding that section
19(1) (b) (ii) of the Act prescribed that a conparison nust
be rmade between the actual nmaxi mum demand of ~the |[|icensee
conpany and the anticipated maxinum demand of the consuner
before the Electricity Board can decide to -give direct
supply to the consumer within the area of supply of the
i censee conpany.
Section 19(1) of the Act states
"The Board may, subject to the provisions of
this Act, supply electricity to any |icensee
or person requiring such supply in any area in
whi ch a schene sanctioned under Chapter 'V is
in force;
Provi ded that the Board shall not-
(a) suppl y electricity for any pur pose
directly to any licensee for use in any part
of the area of supply of a bulk-licensee
without the consent of the bulk-1icensee,
unless the Ilicensee to be supplied has an
absolute right of veto on any right ~of the
bul k-1icensee to supply electricity for such
purpose in the said part of such area, or
unl ess t he bul k-1icensee is unable or
unwilling to supply electricity for such
purpose in the said part of such -area on
reasonable terns and conditions and within a
reasonable tine, or
(b) supply electricity for any purpose to
any persons, not being a licensee for use in
any part of the
442
area of supply of a licensee wthout the
consent of the |licensee, unless-
(1) the actual effective capacity of the
licensee’s ’'generating station conputed in
accordance with paragraph IX of the First
Schedule at the tine when such supply was
required was less than twice the nmaximm
demand asked for by any such person; or
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(ii) the maxinum demand of the |I|icensee,
being a distributing |licensee and taking a
supply of energy in bulk is, at the tine of

the request, less than twice the maximm
demand asked for by any such person; or
(iii) the licensee is unable or unwilling to_

supply electricity for such purpose in the
sai d part of such area on reasonable terns and
conditions and within a reasonable tinme. "
Section 2(8) of the Act defines ’'maxi num
demand’ as foll ows
"Maxi mrum demand’ in relation to any period
shal |,
unl ess otherw se provided in any general or
special _order of the State GCovernnent, nmean
twi ce the | argest nunber of Kkilowatt-hours or
kil o-vol t -amper e--hour s supplied and t aken
during any consecutive thirty mnutes in that
period".
Section 18 deals with general duties of the
Board and reads
"Subject to the provisions of this Act, the
Board shall be charged with the general duty
of pronoting the coordinated devel opnent of
the /generation, supply and  distribution of
electricity within the State in the nost effi-
cient and economnical manner, with particul ar
reference to such devel oprment in areas not for
the tine being served or adequately served by
any licensee, and without prejudice to the
generality of ~the foregoing provisions it
shal |l be the duty of the Board-
(a) to prepare and  carry out schenes
sancti oned under Chapter V;
(b) to supply electricity to owners of
controlled stations and to |icensees whose
stations are closed down under this Act;
(c) to supply ‘electricity as soon as
practicable to any other |icensees or persons
requiring such supply and whomthe Board may
be conpetent under this Act so to supply-it
Section 26 of the Act clothes the Board with all powers  and
obligations of a licensee under the Electricity Act, 1910,
with this

443

exception that certain sections, including section 22
relating to the duties and obligations of a licensee,, are
declared not to apply to the Board. Since section 22 is
excepted fromits application to the Board,, it is evident

that unlike a |icensee under the Electricity Act, 1910, the
Board is under no obligation to supply electricity  to any
person applying to it for supply. Section 49 of the Act
enpowers the.Board to fix the terns and conditions on. which
it will supply electricity to a person other than a |icensee
and that power is conferred in wide ternms subject only to
the provisions of the Act and any regul ati ons which may be
nmade by the Board in that behal f.

The legal position therefore, is that the Board cannot
supply electricity to any licensee or a person other than a
licensee unless the Board is conpetent to do so wunder the
Act . Under Section 19(1) the Board would ordinarily be
conpetent to supply electricity to a licensee or to a person
requiring such supply in any area in which a schene
sanctioned under Chapter Vis in force. But there are two
provisos which 1limt the general power of the Board to
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supply electricity. Proviso (a) relates to a case of a
Iicensee requiring supply of electricity in any part of the
area of supply of a bulk licensee. Proviso (b) is materia
to the present case. This proviso enjoins the Board not to
supply electricity for any purpose to any person other than
a licensee for use in any part of the area of the |I|icensee
unless the case falls within any of the three clauses,
nanely, clauses (i), (ii) and (iii). The intention of the
| egislature seenms to be that if any person requires supply
of electricity for any purpose for use, in any part of the
area of supply of a licensee, he nust approach the I|icensee
in the first instance and the |icensee al one nust have the
right to supply electricity to himunless of course the
licensee consents to his taking of supply of electricity
from the Board in which event the Board would, be free to
supply electricity to him This provision was apparently

enacted with a viewto protect the interest of the |I|icensee
who has incurred capital expenditure in putting up
generating plants,. transforners, mains and transm ssion

lines and who should be therefore entitled to secure a
reasonable return by having a sufficient nunber of consuners
to take the electricity which may be generated by the
i censee or which may be taken in bulk by the licensee from
the Board. But the legislature engrafted certain exceptions
to this rule by enacting clauses (i), (ii) and (iii) and
providing that in cases covered by any of these clauses, the
Board shall be at liberty to supply electricity to any
person applying toit for supply despite the want of consent
of the licensee. It is comobn ground that the exceptions
set out in clauses (i) and (iii) do not apply to the present
case and the only exception relied on by the respondents 1is
that. set out in clause (ii). On behalf of the respondents
it was contended that the Hi gh Court has taken a' correct
viewwith regard to the interpretation of S. 19 (1) (b) (ii)
of the

444

Act and the first respondent was entitled to suppl y
electricity to the second respondent w thout the consent of
the appellant as the conditions of clause (ii) of the sub-
section have been satisfied. W are unable to accept this
ar gunent . I n our opinion, the 'maxi mum demand’ as defi ned
in section 2(8) of the Act has relation only to an existing
state of facts and there can be no naxinum demand in
relation to a future period, and, therefore, on a true
construction of section 19 ( 1) (b) (ii)-of the Act~ what
is required to be’ conpared for deter m ni-ng t he
applicability of the. clause with the maxi mum dermand of the
licensee on the Board. at the tine of request (for direct
supply, was the 'maxi num demand’ by the applicant on the
i censee at that tine and not any hypot het i-cal or
anticipated denand which the applicant nay call “upon the
Board be ready to supply. It is manifest that section 2(8)
of the Act gives a technical meaning to the expression
"maxi mum demand’ by, defining it as twi ce the | argest number
of kilowatt hours or kilo-volt-anpere hours supplied and
t aken during any consecutive thirty mnutes in any
particul ar period. It follows fromthe [Ianguage of the
definition that the concept of maxi mum demand is a concept
based on existing facts and it is not possible to think of a
maxi mum demand in relation to a future point of tine.
Ref erence should be made in this connection to the phrase
"supplied and taken" in section 2(8) of the Act. Thi s
phrase also shows that the ascertai nment of maxi mum denand
is dependent upon the electricity, actually supplied and
taken in any particular period in the past and not
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electricity which nay be supplied, and taken in a future
period. In other words, the ’'maxi nrum demand’ as defined in
s. 2(8) of the Act has always reference to a past period and
there can be no maxinmumdenmand in relation to a future
period. On behalf of the respondents attention was invited
to the words "asked for by any such person” in section 19(1)
(b) (ii) of the Act. But these words are inserted in the
section nerely by way of description and they nust be

construed, to nean that the Board will make direct supply
only when the applicant makes a request for such direct
supply fromthe Board and not otherwise. It is not possible

to accept the argunment of the respondents that the words
"asked for by any such person" nust be construed to nean any
hypot hetical or anticipated denand which the applicant nay
call upon the Board to be ready to supply. Such an
interpretati on woul d be inconsistent with the definition of
"maxi mum demand’ in section 2(8) of the Act. W also see no
reason / why the phrase ’'maxi num demand’ in section 19(1)(b)
(ii) of the Act should be given two different nmeanings one
for the li'censee and the other for the consunmer asking for
t he maxi mum demand. It cannot ~be supposed that the
| egi slature contenplated that the phrase ' naxi mum denmand
shoul d be given two different neanings in the sane cl ause.
445

It was pointed out on behalf, of the respondents that if the
phrase maxi mum demand’ in section 1.9 (1) (b) (ii) of the.
Act is given the technical meaning as mentioned. in section
2(8) of the Act,, hardship nay be caused in, certain cases.
It was said that an applicant, my not be t aki ng
electricity, supplied by the Iicensee and” may still be
desirous of taking electricity fromthe Board for the-first
time. Such an applicant woul d have no maxi nrum demand at the
time of request for direct supply but-when asking for direct
supply, he is required to intinate to the Board what is the

maxi mum demand he would require. It was said that the
applicant nmay have a potential ~peak demand which the
licensee nmamy not be able to supply. |In such a case it was

riot reasonable to require the applicant to approach the
licensee in the first instance —and thereafter nmke an
application to the Board. It was also argued that there was
no reason why the applicability of clause (ii) ~should  be
restricted only to persons taking electricity supplied by
the licensee. |In our opinion, there is no warrant for this
ar gunent . As we have already indicated the |anguage  of
section 19 (1) (b) (ii) of the Act nmust be construed in the
light of the definition of 'maxi num demand’ —contained in
section 2(8) of the Act. Upon that construction it is clear
that the applicability of clause (ii) is restricted to
persons taking electricity supplied by the licensee. There
is also no hardship caused to an applicant who may not take
electricity supplied by the licensee and who  may be
desirous,of taking electricity for the first time from the
Board in view of his anticipated requirenents. It is  open
to such an applicant to take recourse to the provision  of
clause (iii) of section 19 (1) (b) of the Act which provides
that the Board may supply electricity direct wthout the
consent of the licensee if the later is unable and unwilling
to supply electricity for the purpose of the applicant on
reasonable terns and conditions and within a reasonable
time. In our opinion, no anomaly or inconvenience would
result if the construction contended for on behalf of the
appel lant with regard to section 19 (1) (b) (ii) of the Act
i s accept ed.

If our interpretation of s. 1 9 ( 1) (b) (ii) of the Act is
correct, the appellant is entitled to the grant of a decree
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interns of the trial Court’s decree. It is’ pointed out by
M. Justice Bhagwati in his judgnent that right up to the
end of Decenber, 1959 the maxi mum of f take of electricity by
the second respondent fromthe appellant was not nore than-
50 KVA. The maxi mum demand of the |icensee on that period
was 291 KVA, and so, the conditions of s. 1 9 (1) (b) (ii)
of the Act were not satisfied. It follows that the first
respondent was not entitled under that clause to supply
electricity direct to the second respondent.

For the reasons expressed we hold that the judgnment of the
Gujarat H gh Court in Second Appeals Nos. 33 and 34 of 1964
Sup Cl1/69-10
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dated 4th July, 1964 and of the District Judge of Bhavnagar
dated 12th COctober, 1963 'should be set aside and the
j udgrment and decree of the Civil Judge (Junior Division) at
Sihor dated 3 1st March, 1960 should be restored. The
appeal s are accordingly allowed with costs in this Court and
the H gh Court.

R K P.S. Appeal s al | owed.
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