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ACT:

Land Acquisition Act, as anmended by Land Acqui sition
(GQujarat Unification and Anmendnent) Act, 1963, Sections 39,
40 and 41 and Land Acqui sition (Companies) Rules, 1963, Rule
4--Acquisition of land for a conpany--Enquiry by Collector
in respect of application by conmpany to ~CGovernnment for
acquisition of, land--Land owner, if entitled to be heard.

HEADNOTE

In 1960, there was a request by the respondent Baroda |[|ndus
Corporation (the conpany) to the 'State for acquiring |and
for expansion of the Industrial Estate of the Conpany. The
Special Land Acquisition Oficer, Baroda expressed the
opi nion that the acquisition was necessary as the Land was
adj oining the occupied | and of the Conmpany and that was the
only land was an enquiry by the State Governnent under Rule
4 of the (Companies) Rules. The enquiry was held prior to
the notification dated 4 March, 1961

There was an agreenent between the State Governnent and the
Conpany. This agreenent was after the State Governnent had
gi ven consent to the acquisition. The notification under s.
4 was, however, cancelled on 28 Septenber, 1956. Oh 29
Septenber, 1956, there was a fresh notification under s. 4
of the Act. Subsequent to that notification there was an
enquiry under s. 5-A of the Act. The respondent, viz., the
owner of the land filed objections. There was a report on
11 Decenber, 1968 on that enquiry under s. 5-A of the, Act
that the I|and sought to be acquired was suitable for the
conpany and was not in excess of its requirenents.

On January 18, 1969 there was a notification under s. 6 of
the Act. Along with the notification under s. 6 of the Act
an agreement dated 13 January, 1969 between the conmpany and
the State as contenplated in s. 41 of the Act was published
on 18 January, 1969. The respondent |and owner chall enged
the notifications tinder ss. 4 and 6 of the Act. The High
Court allowed the petition. This appeal has been preferred
by certificate granted by the Hi gh Court.

On behalf of the State it was contended that the Hi gh Court
was wong in holding that the notification under s. 6 of the
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Act was bad for these reasons. The enquiry under r. 4 is an
adm nistrative enquiry and the owner of the land if; not
entitled to be heard in that enquiry. Second t he
satisfaction wunder s. 4 of the Act is subjective and is
formed on the basis of the report pursuant to an enquiry
conducted wunder r. 4. Third, the enquiry under r. 4 is to
determ ne the bona fides of the Conpany, and, therefore, in
such enquiry the owner of the land need not be heard.
Fourth, after the report under r. 4 is nmade the Governnent
may or may not issue a notification under s. 4. Fifth, if a
notification under s. 4 is issued the person concerned viz.,
the owner of the land will get an opportunity under s, 5-A
of the Act to nmke objections. Finally, the enquiry under
r.4 is a prelimnary enquiry in exercise of executive power.
This enquiry is for collecting data to forman opinion for
or agai nst the issuing of notification. |In such enquiry for
col l ecting data the question of-violating any rights of the
| and owner does not arise.

Rej ecting the contentions and dism ssing the appeal

HELD : The enquiry under r. 4 shows that the Collector is to
submit a report anobng other matters that the Conpany has
made all reasonable efforts to get such | ands by negotiation
with the Persons interested therein on payment of reasonable
price and such efforts have failed. The persons interested
therein are the owners of the |land which is proposed to be
acquired. The Conpany a,. such an enquiry has to show that
the conpany nmade negotiations wit', The Owmers O the | and.
The’ owners of the 'land are, therefore, entitled to be heard
at such an enquiry for the Purpose of proving or. disproving
the reasonable efforts of the conpany to get such
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| and by negotiation. The contention on-behalf of the State
that the owners of the land will got an opportunity when an
enquiry i s nade under a. 5-A of the Act is equally unsound.
s. 17 of the Act provides that the appropriate Governnent
may direct that provisions of s. 5-A shall not apply, and if
it does so direct a declaration may be nade under s. 6 at
any time after the publication of the notification under s.
4 of the Act. Therefore the enquiry under v. 5-A may not be
hol d. [287 H 288]

The nature of objections under rules franed in pursuance of
the powers conferred by s. 55 of the Act shows that the
matters which are to be enquired into under r. 4, _and in
particular, that the Conpany made all efforts to get such
land by negotiation with the persons interested thereon on
paynment of price and such efforts failed is not one of the
obj ections which can be preferred in an enquiry under s. 5-
A. It is true that in the present case there was an enquiry
under s. 5-A of the Act but the enquiry was al so before the
agreenment between the State and the Conpany under s. 41 of
the Act and without any enquiry under s. 40 of the Act to

the Government to give its consent. In view of the Qujarat
Amendnent Act, 1963, deleting the words ’either of the
report of the Collector under a. 5-A of sub-s. (2) or" in

sections 40 and 41 of the Act, the enquiry under s. 5-A is.
not an enquiry within the neaning of v. 40 of the Act. [289
E-G 289 E-F]
R L. Arora v. State of U P. [1962] 2 Supp. S.C.R 149,
referred to.

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1508 of
1971.
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From the Judgnent and Order dated the 30th March 1971, of
the Gujarat High Court in Spl. C Appln. No. 622 of 1969.
R. H. Dhebar and M N. Shroff, for the appellants.

l. N. Shroff, for respondent Nos. 1-3.

M C. Bhandare and Urmla Sirur, for respondent no. 4.

The Judgrment of the Court was delivered by

RAY, C. J. This appeal by certificate raises the question the
notifications dated 29 Septenber, 1965 and 18 January, 1969
i ssued wunder sections 4 and 6 respectively of the Land
Acquisition Act hereinafter referred to as the Act are
I awf ul

in 1960 there was a request by the respondent Baroda
I ndustrial Devel opment Corporation hereinafter referred to
as the Conpany to the State for acquiring land for expansion
of the Industrial Estate of the Conpany. The Special Land
Acqui sition Oficer, Baroda expressed the opinion that the
acqui sition was necessary as the land Was adjoining the
occupied land of the Conpany and that was the only |and
avail abl e,

On 4 March, 1961 there was a notification under section 4 of
the Act. On 22 August, 1961 there was an agreenent between
the State Governnent and the Conpany in accordance with the
provi sions contained in section 41 of the Act.

It may be stated here that the decision of this Court in R
L. Arora v. State of UWP. (1) was that in case of
acquisition for a Conpany, the Government could give its
consent if the acquisition was needed for the construction
of some work which was likely to prove useful to the public.
(1) [1962] 2 Supp. S.C. R 149.

4--423SCl /75
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In 1962 Section 40 of the Act was amended to the effect that
the Government coul d not give consent-to the acquisition of
land for a conpany unless the CGovernment was satisfied by
hol di ng an enquiry as fully nentioned in the section

In the context of the decision of this Court in Arora’'s case
(supra) the Central Governnment in 1963 in exercise of powers
conferred by section 55 of the Act nmade rules” for the
guidance of the State Governnments known as  the Land
Acqui si tion (Conpani es) Rules, 1963 hereinafter referred to
as the Conpani es Acquisition Rules.

Rule 4 of the Conpanies Acquisition Rules provides -that
whenever a Conpany nmekes an application to the appropriate
CGovernment for acquisition of any land, that Governnent
shall direct the Collector to submt a report onthe natters
mentioned therein. Those matters are (1) that the  Conpany
has made its best endeavor to find out lands in the locality
suitable for the purpose of the acquisition; (2) that the
conpany has nade all reasonable efforts to get such | ands by
negotiation wth the persons interested therein on  paynent
of reasonable price and such efforts have failed; (3) that
the land proposed to be acquired is suitable for the
purpose; (4) that the area of |and, proposed to be acquired
is not excessive; (5) that the Conpany is in a position to
utilise the land expeditiously; and (6) where the land
proposed to be acquired is good agricultural land, that no
alternative suitable site can be found so as to avoid
acqui sition of that |and.

Sub-rule (2) of Rule 4 aforesaid further provides that the

Collector shall, after giving the Conpany a reasonable
opportunity to nake any representation in this behalf, hold
an enquiry into the matters referred to above. The

Col l ector under sub-rule (3) of Rule 4 aforesaid shal
submit a report to the appropriate Government. Sub-rule (4)
of Rule 4 aforesaid provides that no declaration shall be
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made by the appropriate Governnent under section 6 of the
Act unless (i) the appropriate Governnent has consulted the
conmittee and has considered the report under this Rule and
the report, if any, subnitted under Section 5-A of the Act;
and (ii) the agreement under section 41 of the Act has been
execut ed by the Conpany.

Gujarat Act 20 of 1965 cane into effect on 9 July, 1965. By
section 18 of the GQujarat Act called the Land Acquisition
(GQujarat Unification and Arendnent) Act, section 39 of the
Act was amended. The result of the anendnent of section 39
of the Act 1is that the provisions of sections 4 to 37
inclusive of the Act cannot be put into force wunless the
previ ous consent of the appropriate Government is obtained
and unless the Conpany has executed an agreenment nentioned
in sections follow ng section 39 of the Act.

In the present case there was an enquiry by the State
Government under Rule 4 of the Land Acquisition (Companies)
Rul es. ~The enquiry was held prior to the notification dated
4 March, / 1961 under section 4 of the Act. On 22 August,
1961 t here was an agreenent between the State Governnent and
the Conpany. This agreenent was after the State Governnent
had gi ven consent to the acquisition. On
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4 Novenber, 1961 the notification under section 4 of the Act
was corrected with regard to the survey nunbers. The

notification wunder /section 4 of the Act dated 4 March/4
Noverber, 1961 was however cancell ed on 28 Septenber, 1965.
On 29 September, 1965 there was a fresh notification under
section 4 of the Act. Subsequent to that notification there
was an enquiry wunder_ section 5-A of the Act. The
respondent, viz., the owner of the land filed  objections.
There was a report on 11 Decenber, 1968 on that " enquiry
under section 5-A of the Act that the, |and sought to be
acquired was suitable for the conmpany and was not in excess
of the requirenents.

On 18 January, 1969 there was a notification under section 6
of the Act. Along with the notification under section 6 of
the Act an agreenent dated 13 January 1969 between the
conpany and the State as contenplated in section 41 of the
Act was published on 18 January 1969.

The respondent | and owner chall enged the notification dated
29 Septenber, 1965 under section 4 of the Act as well as the
notification under section 6 of the Act dated 18 January,
1969. The Hi gh Court accepted the contention of the
respondent that the enquiry contenplated under rule 4 of the
Land Acquisition (Conpanies) Rules had not been hel d
lawfully, and, therefore, the notification under section 6
of the Act was illegal. The reason given by the H gh Court
was that the enquiry under rule, 4 contenplated giving
opportunity to the owner of the land to nmke effective
representati on against the proposed acquisition. “The High
Court held that the enquiry under rule 4 was had because no
opportunity had been given to the owners of the |and.

On behalf of the State it was contended that the Hi gh Court
was wong in holding that the notification under section_ 6
of the Act was bad for these reasons. The enquiry under
rule 4 is an administrative enquiry and the owner of the
land is not entitled to be heard in that enquiry. Second,
the satisfaction under section 4 of the Act is subjective
and is forned on the basis of the report pursuant to an
enquiry conducted under rule 4. Third, the enquiry under
rule 4 is to deternmine the bona fides of the Conpany, and,
therefore, in such enquiry the owner of the |and need not be
hear d. Fourth, after the report under rule 4 is nade the
CGovernment may or may not issue a notification under section
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4. Fifth, if a notification under section 4 is issued the
person concerned viz, the owner of the land wll get an
opportunity under section 5-A of the Act to nmake objection

Finally, the enquiry under Rule 4 is a prelimnary enquiry

in exercise of executive power. "This enquiry is for
collecting data to forman opinion for or against the
issuing of notification. |In such enquiry for collecting

data the question of violating any rights of the land owner
does not ari se.

The contention of the State that the enquiry under rule 4 is
adm nistrative and that the owner of the land is not
entitled to be given an opportunity o be heard at the
enquiry cannot be accepted for these reasons. The enquiry
under rule 4 shows that the Collector is to subnit a report
anmong ot her matters that the Conpany has nade al
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reasonable effortsto get such lands by negotiation with the
persons  interested therein on paynent of reasonable price

and such efforts ~have fail ed. The persons interested
therein ‘are the owners of the |land which is proposed to be
acqui r ed. The Conpany at such an enquiry has to show that

the conpany nade negotiations with the owners of the | and.
The owners of the land are, therefore, entitled to be heard
at such an enquiry for the purpose of proving or disproving
the reasonable efforts of the conpany to get such. land by
negoti ation. The contention on behalf of the State that the
owners of the land will get an opportunity when an enquiry
is made under section 5-A of the Act is equally unsound.
Section 17 of the Act provides that the appropriate
CGovernment nmay direct that the provisions of section 5-A
shall not apply, and if it does so direct a declaration may
be made under section 6 at any tine after the publication of
the notification under section 4 of the Act. Therefore, the
enqui ry under section 5-A may not be hel d.

There is another reason why the enquiry under rule 4 should
be in the presence of the owners of the |I|and,. Ref er ence
may be made to the Rules for the guidance of officers in
dealing with objections under section 5-A of the Act. / These
rules are made in exercise of the powers conferred by
section 55 of the Act. Under these Rules it is stated that
the objections are of the following nature : (i) the
notified purpose is not genuinely or properly a public
purpose; (ii) the land notified is not suitable for the
purpose for which it is notified; (iii) the land is not  so
well suited as other land; (iv) the area proposed is ex-
cessi ve; (v) the objectors’ land has been sel ected
mal i ciously or vexatiously; (vi) the acquisition wil |
destroy or inpair the anenity of historical — or artistic

nonurents and places of public resort; wll  take /S away
i nportant public right of way or other conveniences or/ wll
desecrate religious buildings, graveyard and the |ike. The

nature of objections wunder these rules shows that the
matters which are to be inquired into under rule 4, and in
particular, that the Company made all efforts to get  such
land by negotiation with the persons interested thereon  on
paynment of price and such efforts failed is not one of the
objections which can he preferred in an enquiry under
section 5-A. It is true that in the present case there was
an enquiry under section 5-A of the Act but the enquiry was
al so before the agreement between the State and the Conpany
under section 41 of the Act and without any enquiry under
section 40 of the Act to enable the Governnent to give its
consent .

The respondent put in the forefront the contention that the
agreement between the Conpany and the State under section 41
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of the Act in the present case, dated 13 January, 1969 and
publ i shed on 18 January 1969 was subsequent to t he
notification under section 4 of the Act, dated 29 Septenber
1965 and therefore the said notification was in violation of
the provisions contained in section 39 of the Act and
therefore invalid.

The Land Acquisition (GQujarat Unification and Amendnent)
Act, 1963 which anended section 39 of the Central Act
enacted that the provisions of sections 4 to 37 inclusive of
the Act shall not be out in

289

force in order to acquire |land for any Conpany, unless there
is previous consent of the State Governnent or the Conpany

shal |l have executed the agreenent. On behalf of the State
it was said that the agreenment in the vyear 1961 would
suffice. This is only tobe stated to be rejected because

the notification under section 4 of the Act was cancell ed by
the State on 28 Septenber, 1965.  Thereafter fresh proceed-
ings started.” Further, the agreenent in the year 1961 did
not survive, because a fresh agreement was nmade on 18
January, 1969, which was published on 18 January 1969.

The provisions contained in-sections 38 to 41 of the Act
i ndicate that the provisions of sections 4 to 37 of the Act
cannot be applied to acquire |land for any conpany unless the
State Government /gives previous consent ‘thereto and the
conpany executes an agreenent with the State as nentioned in
section 41 of the Act. Second, section 40 of the Act
indicates that the State CGovernnment cannot ' give consent
unl ess there is an enquiry as provided in that section. It
is noticeable that any enquiry under section 5-A of the Act
is not an enquiry wthin the meaning of section 40 of the
Act . The reason is that the Qujarat ~Arendnent Act 1963
being Cujarat Act No. 20 of 1965 deleted the words  "either
on the report of the Collector under section 5-A sub-section
(2) or" fromsection 40 of the principal Act. Simlarly, in
section 41 of the Act as a result of the Gujarat Amendnent
Act the words "either on the report of the Collector 'under
section 5-A sub-section (2) or" were deleted. The effect of
the deletion of those words by the Gujarat Amendnent Act is
that the enquiry under section 5-A is not an enquiry wthin
the meani ng of section 40 of the Act.

In the present case, the enquiry under rule 4 of the -Land
Acqui sition ( Compani es) Rifles was held bef ore t he
notifications under sections 4 and 6 of the Act were issued
in the year 1965. The enquiry pursuant to the notifications
in the year 1961 and previous to the fresh notifications in
1965 is of no effect inlawfor two principal reasons.
First, the 1961 notification was cancelled, and, therefore,
all steps taken thereunder becane ineffective. Second, the
enquiry under rule 4 in 1961 was held w thout” giving
opportunity to the |and owner respondent, and, therefore,
the enquiry is invalid in |aw

The affidavit evidence on behalf of the Government was  that
an enquiry was held under section 40 of the Act in the nonth
of July, 1965 and there was a report on 25 August, 1965.
The enquiry under section 40 of the Act is equally of no

avail for sinmilar reasons why the enquiry under Rule 4 in
1961 is of no effect in I aw.
290

For these reasons, we, hold that the acquisition proceedi ngs
are vitiated. There was no conpliance with the provisions
of section 39 of the Act. There was no prior agreenent
bet ween the State and the Conpany before provi si ons
contained in sections 4 to 37 were put into force. The
enquiry under section 5-A of the Act in the present case
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does not satisfy the provisions contained in rule 4 of the
Conpanies Acquisition Rules. The owners of the land are
entitled to opportunity of being heard in an enquiry under

rule 4 and enquiry under section 40 of the Act. No such
opportunity was given to the owners.

The appeal, therefore, fails and is dism ssed. The State
,Wll pay costs to Respondents No. 1, 2 and 3.

V.M K. Appeal dism ssed
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