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The main point that arises for consideration in these
appeals is whether the del egate of the revisional powers of
the Board of Revenue, Oissa under an Act of 1958 can al so
exerci se the general powers of review conferred on the Board
under an earlier Act of 1951. Incidentally  the question
ari ses whether the order of the delegate is to be treated as
the order of the Board or as an order of ‘the delegate in his
own right and whether the Board can revise or reviewthe
order of the del egate?

In both these appeals, the State of Oissa, the
officials of the Forest Departnment and the District
Col l ector of the area-concerned, are appellants. The 1st
respondent is the Commi ssioner of Land Records & Settlenent,
Cuttack (hereinafter called the ' Conm ssioner’). ~The second
respondent is the vendee fromthe 3rd respondent. The 3rd
respondent is the person in whose favour entries were made
inthe record of rights in the settlenment of 1956 and in
whose favour the revenue authorities granted patta.

The Conmi ssioner, to whomthe revisional powers of the
Revenue Board under section 15 of the Orissa Survey and
Settlement Act, 1958 (hereinafter called the "Act of 1958")
were delegated, initially passed orders in favour of the
Forest Departnent on 28.7.1981 setting aside the entries in
the nane of the 3rd respondent’s father in the‘record of
rights. He treated the land as Reserved Forest. But his
successor-conm ssi oner passed the latter order dated 19.6.85
setting aside the order dated 28.7.81 of his predecessor
whil e purporting to exercise powers of review of the Board
of Revenue conferred by a general Statute, nanely, the
Oissa Board of Revenue Act, 1951 (hereinafter called the
1951 Act). Under the latter order dated 19.6.1985 the
Conmi ssioner restored the nane of the 3rd respondent’s
fat her Mayadhar Singh and refused to treat the land as
Reserve Forest.

The latter order dated 19.6.1985 of the Conmi ssioner
passed in review was challenged in two wit petition, one in
a public interest case filed by one Bhagaban Kamil| Das
(O J.C. 3662 OF 1987) and another in O J.C No.1485 of 1988
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filed by the State and its officers is the forest
Departnment. The High Court of Orissa dismssed both wit
petitions by judgnent dated 8.1.1993. A review petition
filed in another QJC No.783 of 1983 relating to grant of
transit permits was dismssed on 9.3.1994 and the Forest
Department was directed to issue transport permts in favour
of 2nd respondent, the vendee fromthe 3rd respondent. The
mai n judgrment of the Hi gh Court dated 8.11.1993 and the
order dated 9.3.1994 are challenged in these appeal s wherein
special |eave has been granted. Pending disposal of the
appeals the orders of the High Court have been stayed by
this Court on 13.1.1995 and stay has been continued by order
dated 17.7.1995.

The subject-matter in dispute is Ac. 146. 41 in
Bi ni kapadar village and the land contains tree and forest
gromh and is located in Khata No.4 of 1955-56 Settl enent of
Mouze Bi ni kapadar. ~ This 'l and according to the State and its
Forest Departnent is and is deened statutorily to be part of
the Nehala Reserved Forest —under the Kalahandi Forest
Di vision.. The appellants contend that from 1942 and at any
rate from the date when the Indian Forest Act, 1927 was
amended by Orissa Act of 1954, the land is to be deened to
be Reserve Forest and the 1956 Record of Rights entry in
favour of Mayadhar Singh treating the "land as part of the

Revenue village is illegal and w thout jurisdiction and the
orders passed by the Conm ssioner on 19.6.85 in review are
also illegal and without jurisdiction

The case of the appellants is as follows: The vill age
Bi ni kapadar was no doubt a revenue-village to start with but
by 1922, on account of tiger  menace in the area, it was
abandoned. There has been no human habitation ever since.
Even the 1971 Census Report and the notification (SRO 749 of
1983) dated 14.10.1983 issued under section 3 of the Oissa
G am Panchayat Act, 1964 show that it -was an uninhabited
village (U). The village was descri bed as abandoned in the
Dangarl a Khasra and Zam ndari . Regi'ster of the Ex-State of
Kal ahandi within Pragana Patbarka, Bhawani patna, Sadar P.S.
area, as noted by the Dewan in his letter dated 5.6.1922
(Annexure-A), In the 1932 Settlenent Records, it was
recorded on 15.5.1932 that the village of Binikapadar was an
"abandoned village’ even by the date of the previous
settlenent due to tiger nenace. It was also identified as
being | ocated Wst of village Dengchuan. That it was so
abandoned was accepted by the Dewan in 26.8.1932 who agreed
that the village was 'lying waste’ (Annexure-B). After 1932
the then Ruler Sri P.K Deo prepared working plans to include
earlier Dengarlos in the Reserved Forest by demarcation and
survey. In 1934-35, one such working plan was prepared by
Dr. HF. Money and he recommended that the 1land in'this
vi |l | age Bi ni kapadar consisting of Sal and banboo be treated
as Reserved Forest. This recomendati on was accepted by the
Ruler. This village was accordingly included in the tota
area of 5760 acres of the Nehal a Reserved Forest. The survey
of India Maps of the Government of India of 1936-37 for
Kal ahandi State (Maps 65M 2) (Annexur e-C) do not show
Bi ni kapadar village at all. By superinposing the Estate
pl ans and these plans, it is clear that this area was
treated as waste and is lying to the Wst of Dengchuan
village. This area included in the reserve Forest in these
plans is none other than Binikapadar village and thus
absorbed into the Reserved Forest. Dr. Money' s report was
accepted by the Dewan on 5.12.1942 and by the Ex-Ruler Sr
P.K. Deo on 14.12.1942 (Order No.3104) (Annexure-E). Dr.
Mooney prepared further working plans in 1948. The above is
the case of the appellants.
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Sri P.N Msra, learned counsel for the appellants
strongly relied upon the Oissa Anendnent to the Indian
Forest Act, 1927 by Oissa Act XI of 1954 by which section
20A was inserted we.f. 21.5.1954. Under section 20A, it is
poi nted out that apart fromgiving effect to any orders of
the ruler before merger in regard to inclusion of fresh
areas in the Reserved Forest, other |lands even if they were
described either as 'forest land’ or as 'waste land in any
adnmi nistration reports or working plans or registers, were
to be deermed to be reserve Forest Iland. The appellants
contend that because of the working plans and the reports
and the statutory 'fiction’ created by section 20 A even if
the village was a revenue village before 1942, it becane a
reserve Forest later in fact and in | aw under the Anending
Act of 1954. This fiction was also carried into the Oissa
forest Act, 1972. Once the revenue village consisting of
forest growmh or waste |land was deemed to be part of the
existing reserve Forest even if it be from 1954, the
settl enment authorities could not  have treated this as a
revenue village in 1956 and included the nane of Sri
Mayadhar Singh~ in the record of rights. The village coul d
becomre a Revenue village again only by dereservati on under
section 27 of the India Forest Act or under section 29 of
the Orissa Forest Act, 1972. In fact, on 14.3.1959, the
Forest Departnent /issued notification treating this |land as
forest |and.

The | earned 'counsel for appellants Sri P.N. Msra
further contended ‘that in the Record of rights proceedings
initiated by the Revenue Departnent in 1949 whi ch cul m nat ed
in 1956, the facts prior to 1949 were not taken into
account, that facts subsequent to 1949 were inadm ssible and
were irrelevant, and that no notice was given to the Forest
Depart ment when a Countia patta was issued on 14.10.1950 in
favour of [|ate Mayadhar Singh, father ~of respondent. No.2.
Even clause 22 of that patta shows the existence of ’teak,
Sal, Bija, Sisu, Bandhan, Harida and Kusumtrees’ by 1950 in
the village itself assuming that clause 23 thereof showed
the village to be a little away fromthe reserve forest near
the village. 1In view of the working plan of & reports prior
to 1954, was to deemthis land in Binikapadar al so as part
of the Reserve forest near the village, even if it was not a
part of the Reserve forest earlier. The entries of the
village in the records as 'waste |land’ and the description
as such in the working plans and administrative reports
prior to nerger, were sufficient for purposes of section
20A. There was no order of dereservation after 1954. There
has been no cultivation of |ands ever since 1922. The above
pleas are raised on nerits. Learned counsel contends. that
the entries of 1956 in the record of rights were rightly
revised by the Conmi ssioner on 28.7.1981 in exercise of suo
notu powers under section 15 of the Settlenment “Act, 1958
del egated to him No Plea of wunreasonable delay 'in the
exerci se of suo notu revisional powers was raised before the
conmi ssioner. The latter order of the successor-Comm ssioner
dated 19.6.1985 in favour of restoring the entries of 1956
is without jurisdiction for yet another reason, nanely that
the Commi ssioner did not have any statutory powers of
review His findings on nmerits on the question of possession
and incidentally on the question of title of Mayadhar Singh
and his order for restoration of 1956 entry in Record of
Rights are vitiated on account of non-consideration of the
above facts. In any event, the entries in Record of rights
are only of presunptive value and subject to final decision
by Cvil Court. Now the suit of the State filed in 1991
(T.S.76/91) is pending in Civil Court and the findings in
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the review order are not hinding on the Civil Court.

On the other hand, Sri T.L. Viswanatha lyer, |earned
seni or counsel for respondents No.2 & 3 contended that the
land was part of the Revenue village of Bini kapadar, that
the said character continued thereafter, that though public
notice was given in 196 by the Revenue Department the Forest
Departnment did not file objections and the settlenent
proposal s of 1956 were confirmed in favour of Mayadhar Singh
on 15.10.1963. Patta for occupancy rights was conferred on
that basis on Mayadhar Singh on 1.5.1973. The entries in the
Record of Rights of 1956 nade by the revenue authorities in
favour of Mayadhar Si ngh were valid. These are the
subm ssions on nerits. It was also contended that the
Conmi ssioner wongly interfered with the sane in exercise of
his revisional powers under  section 15 of the 1958 Act on
28.7.1981. It was contended that the successor-Conmni ssioner
was entitled to exercise the powers of review vested in the

principal \i.e. the Board of Revenue under section 7 of 1951
Act. The ~Conmm ssioner, while —exercising review powers, had
considered all the relevant facts and rightly set aside the

order of —his predecessor ~dated 28.7.1981. Learned senior
counsel referred to several provisions of the 1958 Act, the
Rul es & Regul ations made thereunder as al so the rules made
under the 1951 Act, in-this connection. It was pointed out
that in the latter order dated 19.6.85 the Conm ssioner held
that there was no proper correlation between what was
declared as Forest land by the Ex ruler in 1942 and this
land in village Binikapadar. It was pointed out that this
land was rightly treated as part of the revenue village in
subsequent | and-ceiling proceedi ngs, (which are stil
pendi ng) and al so in several orders passed by the H gh Court
inwit jurisdiction while granting transit pernits to
respondent 2. The forest authorities were inpleaded in those
proceedi ngs before the H gh Court. Again, the Cvil Court,
in the pending suit of 1991 filed by the State, had, at the
instance of the respondents, passed orders on 19.12.94
vacating the interiminjunction (orders passed earlier in
favour of the State. No doubt,  the H gh Court had granted
stay in the public interest case.

In reply, the appellants’ counsel Sri P.N. Msra
contended that the orders of the H gh Court granting transit
permts and the order of the Gvil Court vacating the
i njunction were based on the latter orders dated 8. 11.1993.
These orders have not reached any finality as the review
order of the Conmm ssioner and the Hi gh Court judgnent dated
8.11.1993 are in question before us now, and therefore the
latter orders of the High Court and Civil Court depend upon
the result of these appeals. In any event, all the orders
which treated the land as part of revenue village were
without jurisdiction as there was no dereservation /order
after 1954.

In view of the above pleas on facts and law, the
followi ng points arise for consideration:

(1) Whether the comm ssioner, to whom powers of revision of
the Board under sections 6D, 15, 25 and 32 of the Settl enent
Act, 1958 were delegated, could exercise the powers of
review conferred on the Board by section 7 of the 1951 Act?

(2) Wiether the orders passed by the Conm ssioner as
del egate of the Board of Revenue in respect of the Board' s
revi sional powers under the 1958 Act could be revised by the
Board in exercise of its revisional powers under section 15
of the 1958 Act or reviewed under section 7 of the 1951 Act?
(3) Assuming that the commi ssioner while acting under the
1958 Act could exercise review powers under the 1958 Act,
whet her it was conpetent for the Commi ssioner in his review
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orders dated 19.6.85 to go into factual issues concerning
title and possession in respect of which findings had
al ready been given in the earlier revisional orders of his
predecessor on 18.7.81?
(4) Whether the matters concerning title and possession as
recorded in the Record of R ghts entries of 1956-57 can al
be left open for decision by the Cvil Court in civil suit
T.S. 76/ 91 now pendi ng?
Points 1 & 2:

We shall initially refer to the relevant provisions of
the 1958 And 1951 Acts.
The 1958 Act:

Under sub-cl ause (a) of section 15 of the Oissa Survey
& Settlement Act, 1958, the Board of Revenue has suo notu
revi si onal powers conferred on it. That section reads:

"S.15: Revi si on by Board of Revenue:

The Board of ‘Revenue may, in any

case, direct-

(a) of its own notion the revision

of . ‘any record-or-rights, or  nay

portion of a record-of-rights,  at

any time after the date of fina

publication under section 12-B but

not so to affect any order passed

by a Cvil Court under section 42.

(D) e oo

Provided that no  such direction

shal |  be made until —reasonable

opportunity has been given to the

parties concerned to appear and be

heard in the matter."

simlar suo nmotu powers of revision are found in
section 6D, 25, and 32 of the said Act.

There is no dispute that by Notification of the
CGovernment of Orissa (Revenue Departnent) dated 16.10.71 and
17.2.1972, the above revisional powers of the Board of
Revenue under section 6D, 15, 25 and 32 have been del egat ed
to the Comm ssioner, under section 33 of the Settlement Act,
1958. That section reads as foll ows:

"S. 33: Del egation of Powers: The

CGovernment  nmay by notification

del egate the powers of the Board of

Revenue to an O ficer not bel ow the

r ank of Revenue Di vi si ona

Conmi ssi oner . "

Therefore, the Conm ssioner could, as delegate of the
Board, exercise revisional powers of the Board of Revenue
falling under section 15.

So far as the powers of review are concerned, it is
admtted that in the Settlement Act, 1958, there is no
provi sion vesting power of review on the Board of Revenue in
respect of orders passed by it under section 6D, 15, 25, &
32 of that Act. It is true in the Rules, nanely Rule 43,
there is provision for review of orders passed by 'officers’
on ground of mistake or error apparent on the face of the
record. Having regard to the schene of the Act and Rul es and
the hierarchy of officers, it nust be held that the word
"officer’ in Rule 43 cannot include the Board. In fact
section 32 confers powers of revision on the Board agai nst
order of any 'officer’. Thus, 'officers’ referred to in Rule
43 are those subordinate to the Board of Revenue. Again, it
is also true Rule 3 which deals with ’'conduct of proceedings
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under the Act’, states that proceedi ngs conducted by every
"officer’, shall be summary and shall be governed, so far as
may be practicable, by the provisions of the Cvil Procedure
Code. But even this Rule refers only to 'officers’ and not
to the Board of Revenue. Thus these provisions are not
hel pful to conclude that the Board has review powers under
the 1958 Act/Rul es.

The 1951 Act:

W have then to see if the 1951 Act confers such a
power of review on the Board or its del egate. Now section 7
of the Oissa Board of Revenue Act, 1951 refers to the
powers of review of the Board of Revenue, and reads as
fol |l ows:

"S. 7. Power of Board to review any

order: (1) The Board may revi ew on

its own noti on or on t he

application of any person aggrieved

by any order of ~the Board, review

any order passed by itself and pass

such order in reference thereto as

it thinks fit."

Thus this Act of 1951 clearly confers powers of review
on the Revenue Board. Rule 5 of the Oissa Board of Revenue
rules, 1959 states that ~while hearing matters wunder the
provisions of Rules 3 and 4, the Board shall be deened to be
a Court and it shall give its decision in the formof a
j udgrment signed and seal ed by the Menber. Sub-d ause (xi) of
rule 9 pernmts the Board of Revenue to exercise the
functions relating ‘to the 'conducting Survey and Settl enent
and consolidation of Holdings operations’. The Regul ati ons,
which are called the Board of Revenue Orissa Regul ations,
1963 refer to the procedure relating to presentation of
revi ew applications. Thus the Board of Revenue has powers of
revi ew under the 1951 Act.

VWet her Board can resort to section 7 of 1951 to revi ew
its revisional order passed under the 1958 Act?

It is, at the outset, inportant to note that there is
no power in the said 1951 Act enabling delegation of the
power of review vested in the Board of Revenue to any other
authority. Nor 1is there, as stated wearlier, any  express
provision of review by the Board of Revenue in the
Settl ement Act, 1958.

Question arises whether, in such a situation, the Board
can resort to its powers of review under section 7 of 1951
Act for reviewing orders passed under the 1958 Act in
revi si on under section 6D, 15, 25 and 32?

For deciding the above issue, it 1is necessary notice
that the 1951 Act is a general statute dealing with powers
of Board of revenue and not a special statute dealing with
land and rights annexed thereto. The Board of Revenue Act,
1951 is an act intended to constitute a Board of Revenue for
the State of Orissa. The Act repeals earlier statutes of
different States operating in various parts of Oissa, -
nanely, the Bihar and Orissa Board of Revenue Act, 1913, the
Madras Board of Revenue Act, 1894, the WMdras Board  of
Revenue Regul ati on, 1803 and t he Oissa Revenue
Conmi ssioners’ (Regulation of functions) Act, 1948. Learned
seni or counsel for the respondents Sri T.L.Viswanatha |yer
has taken us through the above four statutes and pointed out
that these Acts related only to the constitution of the
Boards of Revenue or creation of posts of comm ssioners,
Northern Division and Conmi ssioner of Excise or Food
comm ssioner and that they do not deal wth any rights
relating to land. Thus in 1951 a new Revenue Board has been
created for Oissa. Section 3 of +the 1951 Act deals with
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"construction of references to forner Boards’, Section 4
refers to the duties of the Board, Section 8 deals with the
admini strative functions of the Board and section 10 with
the "jurisdiction of the Board . Section 10 states that the
Board of Revenue for Orissa, as constituted under section 2
shal |l have, in respect of the territories for the time being
included in the State of Oissa, all such original
appel l ate and other jurisdictions as under the lawin force
i medi ately before the date of conmencenent of the 1951 Act
- [as amended by the Orissa Board of Revenue (Anendnent)
Act, 18 of 1957] - is exercisable in respect of the said
territories or any part thereof by the Revenue Commi ssioner
Orissa and the Conm ssioner, Northern Division - functioning
as a Board of Revenue. The reference to the "laws in force
is mere] reference to the four statutes referred to above
whi ch were repeal ed under the 1951 Act and which dealt with
Board of Revenue or Oficers of equal rank. A look at these
four statutes would show that those statutes did not relate
to the rights of the agriculturists, or of |landlords and
tenants nor- to record of rights, nor survey or settlenent.
Those matters were governed naturally by the special revenue
statutes even before 1951, " in the wvarious territoria
regions of the State of Oissa.

The State |egislature wanted to consolidate the |aws
relating to survey, settlenent and record of rights and for
that purpose passed the Settlenent Act, 1958. by that Act,
several earlier statutes which occupied the field of survey,
settlenent and record of rights - nanely, the Bengal Survey
Act, 1875, the Madras Survey and Boundaries Act, 1923, the
Madras Estates Land Act, 1908, the Oissa Tenancy Act, 1913
(ch. XI & XIl), the CP Settlenent Act, 1929, the CP Tenancy
Act, 1898, the CP Tenancy Act, 1920, the CP Land Revenue
Act, 1881, the CP Land Revenue Act, 1917 and the Bi har and
Orissa Municipal Survey Act, 1920 (to the extent nentioned
in the schedule of the 1958 Act) - were all repeal ed. Now
under those statutes, the concerned Board of Revenue or
Conmi ssioner (Northern Di vi sion) etc. were exerci sing
revi sional powers before 1958. Those powers were transferred
to the newy constituted Board of  Revenue under the 1951
Act. Under the 1958 Act, so far as revisional powers of the
Board were concerned, they were incorporated in sections 6D
15, 25 and 32 of the 1958 Act.

Bet ween 1951 and 1958, the revisional powers exercised
by the Board under various statutes were certainly
revi ewabl e by the Board under section 7 of the 1951 Act.
Li kewi se, after 1958, the Board - if it passed any orders
under sections 6D, 15, 25 and 32 of the 1958 Act - those
orders becane reviewable by resort to section 7 of the 1951
Act. That is how the Revenue Board, when it exercised powers
of revision wunder the 1958 Act, becane entitled to review
those orders by resort to section 7 of the 1951 Act.

Learned senior counsel for the respondent, Sri. T.L.
Vi shwanat ha |yer argued that the sane conclusion can be
reached by the application of another well-known principle,
nanely, that if a Court is constituted by |aw and matters go
before it wunder a special law, then that Court can also
exerci se various other general powers attached to that Court
by other statutes. In National Sewing Thread Co. Ltd.,
Chi danmbaram vs. James Chadwick & Bros. Ltd. [AIR 1953 SC
357] it was held by this Court that once a matter under the
Trade Marks Act, 1940, cones before the H gh Court, the
powers available to the High Court under Letters Patent can
al so be exercised by the High Court to correct errors in
orders passed by learned single Judges of that Court. The
same principle, it is contended, wll apply to quasi-
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judicial tribunals also. Once the revision goes to the Board
under section 15 of the 1958 Act, the Board can, it s
contended, exercise its review powers under the 1951 Act.
This submission, in our view, is correct and is required to
be accepted as an additional ground to support the review
powers of the Board.

Thus, the Board would be certainly entitled to exercise
revi ew powers under section 7 of the 1951 Act in respect of
orders passed in its revisional jurisdiction under sections
6D, 15, 25, and 32 of the 1958 Act. To this extent we
approve the judgnent of the Oissa Hi gh Court in Ramakanta
al i as Ramesh Chandra Jagdebrai & Another vs. Gaji Pratap
Singh & O hers [1974 (40) Cuttack Law Tinmes 917].

Can the Board revise orders passed by its del egate, the
Comm ssi oner ?

W have to note that the Conmi ssioner when he exercises
power of the Board del egated to hi munder section 33 of the
Settlement Act, 1958, the order passed by him is to be
treated as an order of the Board of Revenue and not as that
of the  Comm ssioner in his capacity as Comm ssioner. This
position is clear fromtwo rulings of this Court to which we
shal | presently refer. The first of the said rulings is the
one decided by the constitution Bench of this Court in Roop
Chand vs. State of Punjab [1963 Suppl. (1) SCR 539]. In that
case, it was held’ by the nmjority that where the State
CGovernment had, under section 41(1) of the East Punjab
Hol di ngs (Consolidation and Prevention of - Fragmentation)
Act, 1948, delegated its appellate powers vested in it under
section 21(4) to an 'officer’, an order passed by such an
officer was an order  passed by the State Government itself
and "not an order passed by any officer  under this Act"
within section 42 and was not revisable by the State
CGovernment. It was pointed out that for ~the purpose of
exerci se of powers of revision by the State under section 42
of that Act, the order sought to be revised nmust be an order
passed by an officer in his own right and not as a del egate
of the State. The State Government was, therefore, not

entitled under section 42 to call for the records of the
case which was disposed of by an officer acting as its
del egat e.

A like question cane up for consideration before a
Bench of this court in Behari Kuni Sahari——Awas Samti &
Anot her vs. State of UP. & Ohers [1997 (7) SCC 37] to
whi ch one of us (Majnudar,J.) was a party. In that casethe
Cust odi an Gener al under the Adninistration -of Evacuee
Property Act, 1950 acting under section 55 could del egate
his powers to the Deputy or Assistant Custodian General. The
Cust odi an passed an order on 11.11.1982 and submitted the
sanme for approval of the Assistant Custodian - the delegated
authority. The latter approved the sane. Against the said
order of approval passed by the del egate, the State of U P.
filed a revision under section 27 of the Act before the
custodi an General. The Custodi an General held that he could
not pass any order as the inpugned order was one passed by
his del egate. The High Court disagreed wth that view and
remanded the case to the Custodian GCeneral. This Court
all owed the appeals and held the Custodi an GCeneral was
right in holding that the revision to himunder section 27

was inconpetent. It was held that if a revision were to be
entertained, it would tantanmbunt to exercising a power of
review which did not flowfrom section 27. |In that case

this Court foll owed Roop Chand vs. State of Punjab (supra).
The basis of the above cases is that the order of the

delegate is to be treated, for all intents and purposes, as

an order of the principal itself here, the Board of Revenue
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and hence the Board cannot revise an order passed by the
del egate, the Conmi ssi oner

Can the Board review an order passed by its del egate,
t he Commi ssi oner?

It may be argued that if the order of the delegate is
tantamount to the order of the principal, then the principa
can review such an order of the del egate. This appears to be
pl ausible at first blush but is. in our opinion, not correct
because of the intervention of another fundanental principle
relating to 'review of orders. The inportant principle that
has to be kept in mind here is that a review application is
to be made only to the same Judge or if he is not physically
avail able to his successor.

The decision of the Privy council in Miharajah Maheshur
Singh vs. The Governnment of India [7 MI.A 283 (PO] =13
Sut herl and Weekly Reporter, p.45] (p.c. decisions to which
reference was nmade by learned senior counsel Sri T.L.
Vi shwanatha lyer~ is very apt iin this connection. Adverting
to the basic concept of review, it was observed by the Privy
Counci | - (‘p.47):

"It must —be borne in mnd that a

reviewis perfectly distinct from

an appeal; that is quite clear

fromall these Regulations that the

primary purpose of granting a

review was re-consideration of the

same Judge, as contra-di stingui shed

to an appeal which is a hearing

bef ore anot her ‘tribunal."

Their | ordshi ps added:

"W do not say that mght not be

cases in which a review m ght take

pl ace bef ore anot her and a
di fferent Judge; because dealt or
sorme ot her unexpect ed and

unavoi dabl e cause m ght prevent the

Judge who nmde the decisions from

reviewing it: but we do say that

such exceptions are allowable only

ex necessitate. W do say that in

all practicable cases, the sane

Judge ought to review. .."

It is, therefore, <clear that the sane Judge who
di sposes of a matter, if available, nust "review' the
earlier order passed by himinasmuch as he is best suited to
renove any mstake or error apparent on the face of his own
order. Again he alone wll be able to renmenber what was
earlier argued before him or what was not argued. In our
opinion, the above principle is equally applicable in
respect of orders of review passed by quasi-judicial
authorities.

In the light of the above, it is therefore clear that
the Board of Revenue which never heard the case ' cannot
review the order of the Conm ssioner, its del egate, passed
under section 15 of the 1958 Act. In fact, if it does so,
that will anmount to the exercise of an indirect power of
revision by the Board which is not permissible in the |ight
of the ruling sin Roop Chand s case and case in Behari Kunj
Sahakari Awas Samithi referred to above.

Before we go into the question of review powers of the
del egate, we shall summarise the result of the above
di scussion. Firstly if the Board has passed an order in
revi sion under sections 60. 15, 25 and 32 of the Settl enent
Act, 1958 it can resort to section 7 of the 1951 Act to
reviewits own order. |If the GCovernment has del egated the
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revi sional power of the Board under the sections 6D, 15, 25
and 32 to the Conm ssioner by vi** of section 33 of the 1958
Act, then the delegate, the conmi ssioner when he exercises
those powers of the Board and passes orders, those powers of
the Board and passes orders, those orders will have to be
treated as orders of the Board of Revenue and will not be
revisiable on the principle that the Board cannot revise its
won orders. Those orders passed by the del egate are al so no
revi ewabl e by the Board because it was not the Board that
passed the orders.

Can the del egate, the Conm ssioner, exercise the review
powers of the Board wunder the Act of 1951. in respect of
orders passed in revision under the 1958 Act?

This is the crucial question. W have noticed that the
Board of Revenue, if it has itself passed orders in exercise
of its revisional jurisdiction under the 1958 Act, it can
review those orders by resort to section 7 of the 1951 Act.
Can this power be denied to the del egate?

It may be noticed that if the del egate, the
Conmi ssioner is to be denied such a facility to correct
obvious errors in the orders passed by himunder sections
6D, 15, 25 and 32 of the 1958 Act as del egate of the Board' s
revi si onal powers, a serious anonaly can ari se.

Now it is well 'settled that the principal does not |ose
his powers nerely because those powers have been del egat ed
to another body. Take a case where in respect one piece of
land, the Board itself exercises revisional jurisdiction
under the 1958 Act.  Take another case of the very adjacent
| and where the Board s del egate,~ conm ssioner exercises
revisional jurisdiction of the Board. If the appellants’
contention is to be acceptedthen a revieww !l lie only in
the former case and not in the latter. ~This wll be
ananol ous and may even give scope for a plea of
discrimnation. Further if a superior authority is enabled
to correct its obvious nistakes on the prem se that
sometines it decisions can go wong, the need fro denying
the same facility of <correction/-to an officer inmediately
below in the hierarchy does not appear to be logical. W,
therefore, hold that the Conmi ssioner while  exercising
revi si onal powers of the Board under the 1958 Act is also
certainly clothed wth the review powers of the Board under
section 7 of the 1951 Act. In other words, when the del egate
personifies his principal and his orders are to be treated
as orders of his principal, all other powers attributable to
the personality which he personifies, will be exercisable by
hi m

Thus the appeals cannot be allowed on the ground that
the conmmi ssioner could not have exercised powers of review.
points 1 and 2 are decided against the appellants and in
favour of the respondents Nos. 2 and 3.

Points 3 and 4:

The first question here is as to the scope of the power
of review of the Board under section 7 of the 1951 Act.

The Board of Revenue while reviewing earlier orders
passed in exercise of jurisdiction under sections 6d, 15, 25
and 32 is certainly not acting as an appellate authority but
is acting only as a revisional authority. It is true that
section 7 of the 1951 Act which is the source of the power
of review states that the Board nay 'review its orders and
"pass such orders in reference thereto as it thinks fit’. W
are aware that this Court has held, while explaining the
words '"as it thinks fit’, that those words are to be given a
wi de neaning. But in the context of review jurisdiction
these words cannot, in our opinion, be treated as equal to
an appellate or even revisional jurisdiction. Particularly
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when we are dealing with review of orders passed in
revisional jurisdiction, it is obvious that the revi ew power
shoul d be sonething less than the revisional jurisdiction

We have noticed that under Rule 43 of the Rules made under
the 1958 Act, the ’'officers’ who are conferred powers of
revi ew can exercise themonly in case of ’'nmistakes or errors
apparent on the face of the record . 1In our considered
opi nion, the Board s review powers under the 1951 Act are
al so intended for correction of 'm stakes or errors apparent
on the face of the record . On that basis the powers of the
Board’'s del egate, nanely the Comm ssioner, while exercising
review powers of Board under the 1951 Act, nust be held to
be equally circunmscribed. W disagree in part wth the
decision of the Orissa High Court in Ramakanta (supra) when
it stated that the power of revision under section 7 of the
1951 Act is wider than Order 47 Rule 1 CPC

Proceedi ng on- the above basis, we cone to the |ast
point. The question s whether the Commissioner, while
passi ng hi's orders of review on 19.6.85, exceeded his powers
of review?

On this aspect we have heard | earned counsel on both
sides el aborately. Most of the contentions on nerits have
al ready been set out  at the beginning of this judgment. It
i s conmon ground before us that the suit T.S. No.76/91 filed
by the State, which is now pending, is not a suit nerely to
set aside the entries in the record of rights. The suit by
the State is based on title and is not barred by sub-cl ause
(2) of section 29 of the 1958 Act nor by any other provision
of the Act or Rules. In such a -situation, 'the question
ari ses whether this Court should express its views on the
nmerits of the contentions raised before us, - evenin a
prima facie fashion. Any opinion that ~ we mght express is
likely to seriously prejudice the case of the appellants or
the case of the respondents in the suit. After considerable
del i berati on we have deci ded that we should not go into the
nerits of the contentions of the parties on title and also
on possession. W therefore | eave open the finding given and
the observations made by the commissioner in his initia
order dated 28.7.1981 and also in his review -order dated
19.6.1985. W also |l eave open the questions-decided by the
civil Court in the pending suit T.S. 76/91 in-accordance
with law on the basis of such evidence that nay be produced
by the respective parties uninfluenced by the observations
of the H gh Court in the inpugned judgnment and also of the
Comm ssioner in the revisional and review order. W _direct
accordi ngly.

In the neantinme, that is, pending suit, the status quo
on the spot will be maintained by both parties and we
further direct that the tree and forest growth . in the'|and
which is the subject matter of suit shall not be interfered
with by either of permitting the cutting of the trees or the
renoval of the forest produce and there is equally no
guestion of transport thereof. The above restraint on both
parties shall be in force pending disposal of the suit.
points 3 and 4 are disposed of accordingly. The suit shal
be decided by the trial Court expeditiously and at any rate,
on or before 31.3.1999.

In the result, these appeals are disposed of in the
light of the above directions. There shall be no order as to
costs.




