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CASE NO. :
Appeal (civil) 325 of 2007

PETI TI ONER
Mohi nder Si ngh

RESPONDENT:
State of Punjab & Os.

DATE OF JUDGVENT: 23/01/2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

(Arising out of SLP(C) No. 17736 of 2003)
S.B. SINHA, J.
Leave granted.

Assai ling an order dated 28.08.2002 passed by the Financia
Conmi ssi oner (Revenue), Punjab, the appellant herein filed a wit petition
bef ore the Punjab and Haryana Hi gh Court which by reason of the inpugned
j udgrment dated 10.04.2003 has been dism ssed.

The fact of the matter is as under

One Telu Ram s/o Hira, resident of Kotla Power House, Tehsi
Anandpur Sahib District Ropar, Punjab nortgaged 38 K\026 14 Mof land with
the appellant and his brother Lachman Singh in equal shares on receipt of a
sumof Rs. 425/-. On consolidation of the |and, new Khasra Nunbers 159
160, 536, 538, 541, 545, 546, 547 and 549 were carved out in lieu of the old
Khasra Nunbers.

Appel | ant herein clained that he and hi s brother had been put in
possessi on of the said nortgaged |and. — Wthout, however, redeening the
nort gage, Telu Ram again nortgaged the said | and in favour of Harjap
Si ngh, Sohan Singh, Surjit Singh and Manjit Singh. |In the said deed of
nortgage dated 21.11.1978, it was stipul ated:

"l now nortgage 1/4th of the said |and to Harjap

Si ngh son of Shri Jagat Singh, < of the said land to
Sohan Singh son of Shri Lachman Singh @

Bakht awar Si ngh adopted son of Chanan Singh

and = of the said land in equal shares to Surjit
Singh and Manjit Singh sons of Mhinder Singh

son of Shri Jagat Singh, residents of Badhal

Tehsil: Anandpur Sahib for Rs. 5000/- the half of
which is Rs. 2500/- and received Rs. 4075/- and

Rs. 500/- towards expenditure of registration and
Rs. 425/- is kept as Amanat with the nortgagees

for being paid to Lachman Si ngh and Mohi nder

nort gagees which is to be paid to themand a

receipt is to be obtained for the said paynent. The
possession of the land is given today. The income
of the land will be adjusted against the interest of
the nortgage noney."

However, the nortgagors allegedly received the said sumof Rs. 425/-
fromthe nortgagees wherefor a receipt was allegedly granted on
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20.02.1979. Indisputably, an application for redenption of nortgage was
filed by the heirs and |l egal representatives of said Telu Ram before the
Col l ector of the District on 17.06.1991

By a judgrment and order dated 28.04.1992, the Collector directed
redenpti on of the said nortgaged property. It is not in dispute that the
purported recei pt dated 20.02.1979 had not been brought on records in the
sai d proceedi ngs.

The contention of the appellant that the sane could not be done as he
or his brother were not parties in the said proceedi ngs, however, appears to
be m splaced as it is stated at the bar that the endorsenment was nade in the
deed of second nortgage itself.

Acivil suit was filed by Harjap Singh and others questioning the said
order of the Collector dated 28.04.1992. A decree was passed but an appea
thereagai nst was filed by the heirs and | egal representatives of Telu Ram
before the District Judge, Ropar which was all owed by an order dated
03.03.1997. A second appeal preferred by the said Harjap Singh and others
has been 'dism ssed by the H gh Court.

Some of the lands in the nmean time were sold by the heirs and | ega
representatives of Telu Ramin favour of Bhagat Singh and others who filed
an application before the Assistant Collector, 1st G ade, Anandpur Sahib
District Ropar for possession of the lands in terns of the order of the
Col | ector dated 28.04.1992. bjections filed by the appellant in the said
proceedi ngs were rej ected. However, an appeal was preferred thereagai nst
by the appell ant which by reason of ajudgnment and order dated 11.06.2002
was all owed. A second appeal preferred by the respondents herein before
the Financi al Conm ssioner Revenue, as indicated hereinbefore, was
accept ed.

It is not in dispute that the second nortgagees were the famly
menbers of the appellant and his brother

It has al so not been disputed that the matter had cone up for
consi deration before this Court on an earlier occasion froma judgrment and
order passed by the H gh Court in the second appeal and the said specia
| eave petition was dismissed. The direction for redenption of nortgage
i ssued by the Collector, therefore, attained finality.

The contention of the appellant, that keeping in viewof the fact that
the first nortgage was not redeened, the second nortgage could not have
been directed to be redeemed, in the facts and circunstances of the case, is
nm sconcei ved.

Fromthe conduct of the parties, it is evident that while /creating the
purported second nortgage, the first nortgage was redeened. Harjap Singh
is the brother of Mbhinder Singh, Sohan Singh is the son of Lachman Si ngh
Surjit Singh and Manjit Singh are the sons of Mbhinder Singh. @ The second
nort gage deed was registered. There was no reason-why it was hot acted
upon.

The story that the aforenmentioned sum of Rs. 425/- was taken back
fromthe nortgagees by said Telu Ram adnmittedly had not been proved. It
has been accepted before us that the said contention had not been raised in
the earlier proceedings. On our query as to whether the said receipt had
been exhi bited before the concerned authorities, it has been accepted that the
said receipt was not duly proved and marked as an exhibit in the proceeding
before the Coll ector.

In the civil suit, a finding of fact had been arrived at that the order for
redenption in favour of Telu Ram and Radha Krishan was valid in law. As
i ndi cated herei nbefore, the said decree passed by the Cvil Court attained
finality.
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Contention of the | earned counsel for the appellant that the factumin
regard to the issuance of the said receipt having not been brought on records
in the earlier proceedings, the inpugned order cannot be sustained, in our
opinion, is wholly fallacious. |If the receipt in question dated 20.02.1979
was to be brought on record, it was for the appellant to do so. He having
failed to do so, in our opinion, now cannot be permtted to turn round and
contend that the said receipt should be taken into consideration by this
Court.

The Financi al Commissioner in his order dated 28.08.2002 has taken
into consideration all aspects of the matter. |1t has been found that
m scarriage of justice had taken pl ace.

Keeping in viewthe factual background obtaining in this case, we
have no hesitation to hold that the appellant herein had rai sed unnecessary
obj ections in execution of the order of redenpti on passed by the Collector.
Even otherw se, the contention of the appellant is evidently barred by the
principles of constructive res judicata. 1In any event, the said purported
recei pt having not been proved in accordance with |law, no reliance can be
pl aced t hereupon.

For the reasons aforenentioned, there is no nerit in his appeal which
is dismssed accordingly with costs. Counsel’s fee assessed at Rs. 25,000/-.




