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ACT:

Subsoi|l Right-Shrotrieminam Wen includes sub-soil rights.

HEADNOTE

The, respondents has obtained | eases for mining mca from
the owners of a certain shrotriemvillage for one year wth
a stipulation that the |essors were bound to renew the
| eases for such periods as may be desired by the /|essees.
Shortly, there. after, the village waseanoified  and the

estate of the owners was resumed by the appellant. The
respondent contended t hat
174

the appel |l ant was bound to renew the | eases. The appell ant
contended that the shrotriendars had no right in the
m nerals, that they could not have granted any |eases for
m ning the mnerals and that as such no question of renew ng
the | eases arose.

Hel d, that shrotriemadras had no rights in the nminerals and
the I|eases granted by themto the respondent had no |ega
effect, The nere fact that a person was the holder of an
inam grant was not by itself enough to establish that the
i nam grant included the grant of sub-soil rights in-addition
to surface rights. The grant of sub-soil rights depended
upon the |l anguage used in the grant ; if there were no words
in the grant from which grant of sub-soil rights could  be
properly inferred it would only convey surface rights to the
gr ant ee. The original grant in the present case was not
available and the inamfair register did not show that the
grant included the grant of sub-soil rights. No inference
could he drawn of the grant of sub-soil rights fromthe fact
that the inamgrant included poranboke (unculturable |and)
al so. The difficulty that may arise in the working of the
m nes on account of the mines vesting in the state and the
surface rights vesting in the shrotriendars could not nake
the shrotriendars co-sharers in the sub-soil rights so as to
entitle themto grant |eases of the subsoil rights.
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Secretary of State for India in Council v. Srinivasa
Chariar, (1920) L. R 48 1. A 56, applied.

Secretary of State v. Krishna Rao, (1945) L. R 72 1. A 21
1, distinguished.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Civil Appeal Nos. 252 and 253
of 1958.
Appeals by Certificate and special |eave fromthe judgnent
and order dated August 5, 1955, of the forner Andhra High
Court in Wit Appeal No. 13 of 1955.
AND

VI CE VERSA
D. Narsaraj u, Advocate Ceneral for the State of Andhra
Pradesh, D. Parsanna Kumari, P. V. R Tatachari and P. D
Menon., for the, appellant (In C. A No. 252 of 58) and
Respondent No,” 1 (I.n C. A NQ 253 of 58).
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P. Ram Reddy, for the the appellants (In C. A No. 253 of
58) and Respondent No. 1'to 3-(In C. A No. 252 of 58).
A. V. Vishwanatha Sastri- and K. R  Choudhri, for the
respondent No. 2 (In C A No. 253 of 58).
1962. April 2. The Judgnent of the Court was delivered by.
WANCHOO, J.-These are two connected appeal s arising out of
the sane judgnent of the, Andhra Pradesh H gh Court. The
mai n appeal No. 252 is by the State of Andhra Pradesh while
the other appeal No. 253 is by Duvvura Bal aram . Reddy and
ot hers. We shall dispose of themby this comopn |udgnent
and will hereinafter refer to the State of Andhra Pradesh as
the appellant and Duvvuru Bal aranm Reddy and others at the
respondents. The brief facts necessary for present are
t hese. The respondents had fileda wit petition for the
issue of a wit in the nature of mandanus or any ot her ap-
propriate wit directing the appellant to give perm ssion to
the respondents to carry on mica mning operations i'n survey
No.49/1 in the village of Anant hamadugu in Rapur ~Taluk of
Nel lore district subject to the respondents executing as
agreenment in the manner provided under the Mneral ~ Conces-
sion Rules, 1949 (hereinafter referred to as the Rules) and
conforming to the conditions nentioned therein. The case of
the respondents was that they had obtained | eases for nmica
m ning purposes fromvarious co-owners in the shrotriem
village of Ananthamadugu on March 24, 1952. Thereafter on
May 27, 1953, this village was notified under the Madras
Estates (Abolition and Conversion into Ryotwari) ~ Act, No.
XXVl  of 1948, (hereinafter referred to as the Act) and the
interest of the shrotriemowners was taken over hy the
appel l ant. The |l eases granted to the respondents were for a
period of one year and one of the ternms provided “that the
| essors were bound to extend and renew t he period
176
of |ease for such period as may be desired by the |essess

subject to the Rules. After the estate was t aken over,
the question arose whether the | eases were enforceable
against the Governnent wunder s.20 "1 of the Act. In

Novermber 1953, the Manager of Estates, appointed on behalf
of the Governnment, held that the | eases were enforceable
against the Governnent. This order was confirmed by the

Collector of Nellore. Thereupon there was a revision
petition by one of the co-owners of the shrotriem who was
not a party to the | eases before the Board of Revenue. The

respondents also applied to the Government for permission to
work the mines. The Government however did not grant such
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per m ssi on. The respondents contended that the Governnent
had no right to withheld permission to work the mnes.
Therefore, the wit petition was filed asking for the issue
of a wit in the nature of mandarmus or any ot her appropriate
wit directing the appellant to give permission to the
respondents to carry on mica mning in accordance with the
| eases.

The petition was opposed on behal f of the appellant and the
main contention on its behalf was that the village in
guestion being a shrotriem inam village there was no
presunption that the inamgrant included the grant of sub-

soil rights also to the shrotriendars. Therefore, the
respondents could not claimany rights higher than these of
their lessors. In effect, the appellant had contended that

the lessors had no rights tothe mnerals and therefore the
| eases even if not void within the neaning of s.20 of the
Act would not confer any rights on the respondents to claim
as a matter of right the grant of permssion to work the
mnes fromthe appellant and that it was entirely within the
di scretion ~of the State whether to grant a nmning | ease or
not in accordance with the Rules. It was also stated in
that the revision filed before the Board of Revenue had been
stayed as the Points

177
raised before the Board were covered by the questions
involved in the wit petition
On these pleadi ngs the main question that arose for decision
was whet her the shrotriendars had any rights in the mnerals
at all and were entitled to grant | eases thereof |If the
shrotriendars had no right in the mnerals the grant of
| ease by them woul d be of no value and woul'd not entitle the
respondents to claima mning | ease under the Rules fromthe
appel l ant as a natter of right.
The | earned Single Judge who heard the wit petition canme to
the conclusion that there was nothing to show that the' inam

grant in the present case covered the right to mnerals. In
consequence, it was held that the respondents did /not get
any rights wunder the said leases to the mnerals. The

| earned Judge then considered the other points raised’in the
petition with which we are however not -concerned and
eventual ly dismssed it.

The respondents went in appeal to a Division Bench of the
High Court, and the appeal court seens to have held on  a
review of the various,standing orders of the Board  of
Revenue of the conposite State of Madras that the State was
only entitled to inmpose a royalty on mnerals taken out by
the shrotrieminanmdar. It was pointed out that this seemed
to be in accordance with conmon sense as the "grantee is
entitled to the surface rights and the grantor to the / sub-
soil rights and as the latter rights can only be exercised
by entering upon the surface. it is only natural “and just
that they should share what is produced by working the mine

since one cannot enter upon the |land, as he has no right to
do so and the other cannot work the mne, as he has no right
to the land". This would seemto suggest that the appea

court held that the sub-soil right,,; belonged to the State
and not to the inandars; but because of the difficulty that
arose on account of

178

the surface rights being in the inandar and sub-soil rights
being in the State, it apparently head that the inandar and
the CGovernnment should share what is produced by working the
n ne. Finally, however, the appeal court dismssed the
appeal on the ground that the period of one year for which
the |eases had been granted had expired and the period of
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renewal which the respondents could get under the Rules al so
had expired before the decision of the appeal court. It
relied in this connection on the decision of this Court in
K. N @ruswany v. The State of Mysore (1) : but as the
respondents had failed on account of the expiry of time they
were allowed their costs.
This was followed by an application by the State for a
certificate which was granted, and that is howthe State's
appeal has conme up before us. As for the appeal by specia
| eave by the respondents, they contend that the decision
being in their favour on the merits, the H gh Court should
have ordered the State to grant them a | ease even though the
period fixed in the original |leases and the period of
renewal perm ssible under the Rul es had expired.
The main question therefore that fails for decision in these
appeal s i s whether shrotriendars can be said to have rights
in the mnerals. This matter has been the subject of
consi deration by the Madras Hgh Court on a nunber of
occasi ons ‘and eventual |y the controversy was set at rest by
the decision of the Judicial Comittee in Secretary of State
for Indiain Council v. Srinivasa Chariar (2) That case cane
on appeal to the Judicial Conmittee fromthe decision of the
Madras High Court in the Secretary of State for India in
Council v.,. Sreenivasa Chariar (3). The controversy before
the WMadras Hi gh Court was with respect to.a shrotriem inam
whi ch was granted by the Nawab of Carnatic
(1) [1955] 1 SS.C R 305 (2) (1920) LR 48 I. A 56.

(3) (1917) I.L.R 40 Mad. 268.
179
in 1750 and had been enfranchised by the, British Governnent
in 1862. The inandar started quarrying stones-in the |and
granted to himand . the Government clained that it. had a
right to levy royalty or seigniorage fee on stones ‘quarried
by the inandar. The inandar contended on the other hand
that an enfranchi sed i nam was exactly. in the same position
as a zamndari estate under the permanent settlenent and
that he was entitled to the entire sub-soil rights 'and the
Covernment was not entitled to l'evy royalty or seigniorage
fee on stones quarried by him The H gh Court  held that
under the terns of the grant, the grantor conveyed all that
the grantor had in the. soil including sub-soil rights and
therefore it was not open to the Government  to |evy  any
royalty or seigniorage fee on stones quarried by the
i nandar . In effect, the decision of the High Court
negatived the claimof the Government to sub--soil rights,
for the Government could only levy royalty or seigniorage
fee if it bad sub-soil rights and the inandar had no such
rights.

Thi s decision was taken in appeal to the Judicial Committee
as already indicated above, and the controversy between the
parties, was that the inamdar clainmed a decree establishing
his full rights to the said village to the rocks and  hills
within its boundaries. The State on the other hand while
admtting that there had been an inamgrant of the village
to the inandar contended that there was no conveyance of the
rights to minerals in the village. The Judicial Committee
held that the grant of a village in inammght be no nore
than an assignnent of revenue, and even where there was
included a grant of land, what interest in the |and pawed
must depend on the |anguage of the instrunent and the
circunstances of each case. The Judicial ’'Conmittee also
considered the standing orders of the Board of Revenue of
1890 and 1907 ,which have been referred to by the appea
court in
180
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the judgnment under appeal. This decision thus establishes
that the nere fact that a' person is the holde'r of an inam
grant would not by itself be enough to establish that the
i nam grant included the grant of sub-soil rights in addition
to the surface rights and that the grant of sub-soil rights
woul d depend upon the | anguage used in the grant. |If there
are no words in the grant fromwhich the grant of subsoi
rights can be properly inferred the inamgrant, would only
convey the surface rights to the grantee, and the inam grant
could not by itself be equated to a conplete transfer for
value of all that was in the grantor. 1In particular, the
Judicial Committee stressed the use of the words "the
produce of the seasons each year" used in the grant to show
that, only the surface rights were granted in that case

It is not disputed that eversince the decision of the
Judicial Committee in Srinivasa Chariar’s case(1) that has
been the law with respect to sub-soil rights of inandars as
di stinct from zam ndars under. the permanent settlenent.
The Boards standing orders of 1890 and 1907 to which the
appeal court has referred in its judgment were al so
consi dered by the Judicial Conmmttee and it is nowtoo late
in the day to use themto find out the rights of the inam
dars and the CGovernment in the mnerals under the soil. As
the decision of’” the Judicial Conmttee, shows, the standing
orders of the Board of Revenue thensel ves show how t he vi ews
of the Governnent .changed from tine to time on this
qguestion., The older view seens to have been that the sub-
soil rights were iin'the inandars but from 1907 at any rate
the CGovernment has taken the view that.. sub-soil rights are
in the Governnent unless there: i's anything in the grant to
the contrary. It is this later view which was upheld by the
Judicial, Comrmittee in Srinivasa Chariar’s case(l).and this
view has ever since prevailed as to the rights of the

CGovernment in the minerals under the soil in the case of

(1) (1920) L.R 48 I.A 56.

181

i nans. W are unable to see bowthis decision as’/ to the
rights of the Governnent to the minerals under the 'soil can
be di stingui shed on the ground that the decisiondealt only
with the question of royalty. It is obvious that the
CGovernment could charge royalty only if it had the right to
the mnerals wunder the soil and not the -inandars. VWhat

therefore we have to see is whether on the terns of the
grant in this case the shrotriendars can be said to have
been granted the sub-soil rights al so.

So far as, this matter is concerned, \there does not seemto
have been a serious controversy in the H gh Court and it
does not appear that the respondents contended | that under
the terntt of the grant to the shrotriendars the latter 'were
entitled to sub-soil rights. W have already referred to
that part of the judgnent of the appeal court which suggests
that’ even the appeal court was of the view that the subsoi
rights were in the Governnent in this case and the surface
rights were in the shrotriendars. The orioinal grant is not
avai l abl e and all that we have is the inamfair register  of
1861 and all that is stated in that register is that the
grant is for the personal ad-vantage of the hol der. There
is nothing therefore in the inamfair register to show that
the grant included the grant of sub-soil rights.

It is however urged on behalf of the respondents that the
grant included Poranboke, and fromthe fact that Poranboke
was also included it should be inferred that nmere surface
rights were not the subject-matter of the grant. Rel i ance
in this connection has been placed on the decision of the
Judicial Conmmittee in Secretary of State v. Krishna Rao.
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(1). The dispute in that case related to |levy of water cess
under the Madras Irrigation Cess Act, .(No. 7 of 1865). The
Judicial Committee pointed out that the inamgrant in that
case included not only dry, wet. and garden land but also
por amboke
(1) (1945) L.R 721.A 211
182
i.e. unculturable land. This was held to indicate that ful
proprietary rights were granted and therefore the Governnent
could not <charge any water cess. It is wurged for the
respondents that this case shows that where poranmboke is
al so granted, the grantee gets all the rights including the
sub-soil rights in full proprietorship. It should however
be renmenbered. that the dispute in that case was whether
the inandar was entitled to free irrigation from water
sources lying in the shrotiemvillage by virtue of the grant
or whether the grantor could levy a cess under the Madras
Irrigation Cess Act. There was no dispute as to the sub-
soil rights “in that case, the dispute being confined to
surface rights relating to water. The Governnent contended
in that case that the grant to .the inandar was only of the
nmel varam or the right of the revenue fromthe lands. while
the respondent’s contention was that the grant | carried not
only the nmeraram but also the proprietary interest in the
land itself and therefore the Governnment had no right to
levy the irrigation cess. It was in that 'connection that
the Judicial Commttee held that the grant of poranboke .
e. uncul turable | and, was one of the factors that indicated
that it was not a mere grant ~of nelvaram but ful
proprietary right. 1t is remarkable however that though the
Judi cial Committee cane to the. conclusionin that case that
full proprietary right had been granted, it referred to the
earlier decision in Srinivasa Chariar’s -case during the
course of the .judgnent. This later decision therefore in
our opi nion cannot be read in such a way as to |ay down that
wherever poranboke is included in the grant, a presunption
nmust be drawn that the inamgrant included sub-soil rights
also all that nay be possible to infer by the inclusion of
poranmboke on the basis of this decision is that all the
surface rights were granted and not nerely the nel varam as
183
was contended in that case. The fact therefore that in - the
inamfair register in this case the grant includes poranboke
would not by itself’ establish that sub-soil rights were
also included in the grant. So far as sub-soil rights are
concerned, they can only pass to the grantee if they are
conferred as such by the grant or if it can be inferred from
the grant that sub-soil rights were also included therein
W have already remarked that the original grant in /'this
case is not available and we have only the inam fair
register to go' by. There can be no doubt therefore on the
facts of this case that the | earned Single Judge was | right
in hol di ng that the grant of sub-soi l rights to
shrotriendars is not established. The appeal court  also
does not appear to differ fromthis view of the |earned
Si ngl e Judge.
Once the conclusion is reached that sub-soil rights were not
granted to the shrotriendars it seens to wus that the

i nference is plain” that it was not open to t he
shrotriendars to grant any | ease of minerals |ying under the
soil to any one. Therefore, the |leases granted by the

shrotriendars to the respondents in this case would be of no
| egal effect in conveying any right to themin the mnerals
under the soil. In the circunstances the respondents cannot
put forward the leases in their favour to claim a mning
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| eases under the Rules. Wth respect, we have not been able

to wunderstand how the difficulty which nay arise in
practice, on account of the sub-soil rights being in the
Gover nnent and the surface rights bei ng in the
shrotriendars, in the working of the mines would nake the
shrotriendars shares in the sub-soil rights and therefore
entitled to grant a | ease of the sub-soil rights. What ever

may have been the practice in the past and howsoever the
CGover nirent may have been getting over the practica
difficulty in the past would not confer any right to the
m neral s upon the shrotriendar so as to enable
184
him to grant a nmining |lease to; any one. It follows
therefore that the mning,, |eases granted in this case were
granted by persons who had no right to the nminerals and
therefore confer no rights on the respondents to claimat;
of right fromthe Governnent that they should be granted a
m ni ng | ease under the Rul es.
In view of the above decision appeal No. 252 nust be all owed
and appeal No. 253 nust fail
We therefore all ow appeal No. 252 and setting aside the
order of the appeal court dismiss the wit petition wth
costs to the State throughout. Appeal No. 253 is hereby
dism ssed but in the circunstances parties will bear their
own costs.

C A. No. 252 of 1958 al | owed.

C. A No. 253 if 1958 disni ssed.




