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PETI TI ONER
DEVATA PRASAD SI NGH CHAUDHURI AND OTHERS

Vs.
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THE HON BLE THE CH EF JUSTI CE AND JUDGES OF THE PATNA H GH
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DAS, S. K

SI NHA, BHUVNESHWAR P.( CJ)
SARKAR, A. K.

AYYANGAR, 'N. RAJAGOPALA
MUDHOLKAR, J. R

Cl TATI ON
1962 AIR 201 1962 SCR (3) 305
ACT:
Mukht ar - - Ri ght to practise in G vil Court--Lega

Practitioners Act, 1879 (XVIII of 1879), ss.9, 11--GCenera
Rul es and Circul ar Orders of the Patna H gh Court, Ch. 11
Part VII, r. 2.

HEADNOTE

Section 9 of the Legal Practitioners Act, 1879, entitles a
duly enrolled Mikhtar to "Practise" in any Cvil Court, and
s. 11 thereof enpowers the Hgh Court to make rules
declaring .what shall be deened to be the ,functions, powers
and duties" of Mikhtars practising in the subor di nat e
Courts. Rule 2 framed under s. 1 1 lays down that a Mikhtar
shall not be allowed to address any Civil Court except for
the purpose of "stating the nature.  and effect of his
application or to offer any | egal argunent or to exam ne any
wi tness" without the | eave of the Court. The petitioners
contended that r. 2 was in excess of the rule-making power
under s. 1 1 and was an unreasonable restriction on their
rights under Art. 19 (1) (g) of the Constitution

Held, that ss. 9 and 1 1 of the Act must be read together
and the right to "practise" given under s. 9 cannot be
di ssociated from the "functions, powers and  duties of
Mukht ars"™ as contenpl ated under s. 11. In declaring what
shall be the functions, powers and duties of a Miukhtar the
H gh Court may by its rules so delinit themas to regulate
their right of practiceinthe Cvil Courts, and such
delimtation is no violation of their fundanental right to
practise the profession as all owed under the Act.

Aswi ni  Kumar Chosh v. Arabinda Bose, (1933) S.C R 1,
expl ai ned and di sti ngui shed.

JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 11 7 of 1958.

Petition wunder Art. 32 of the Constitution of India for
enf orcenent of Fundanental - Ri ghts.

RK Garg, M K Ramanurthi S. C. Agarwala and D. P
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Si ngh, for the petitioners.

The respondent did not appear.
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1961 August 29. The Judgrment of the Court was delivered by

S K DAs, J.--This is a wit petition oil behalf of the

Bi har State Mikhtars’ Association, Patna and the Vice-
President and the General Secretary thereof. The petition
has been heard exparte as there, has been no appearance on
behal f of the Chief Justice and Judges of the Patna Hi gh
Court who were cited as respondents to the petition

The petitioners contend that certain rules of the Patna H gh
Court nmmde as far back as 1922 under s.11 of the Lega

Practitioners Act, 1879 (Act XVIII of’ 1879), hereinafter
referred to as the Act, in respect of the functions., powers
and duties of Mikhtars practising in the subordinate courts
are now invalid and void, because they contravene the
fundanental right of the petitioners guaranteed under Art.
19(1)(g) of the Constitution of India and are not saved by

cl. (6) /thereof. The petitioners have, in particular
chal | enged the validity of r.” 2 made by the said H gh Court
under s. 11 of the Act and i ncorporated in Chapter |11, Part

VIl of the General Rules and Circular Oders of the High
Court of Judicature at Patna (Cvil), 1922. The petitioners
pray that an appropriate wit, direction or order be issued

by this Court declaring that r. 2 af oresai d is
unconstitutional and there-fore, void and inoperative. We
shall presently read the rule ; but before we do so a few

facts which are not in dispute may be stated.

The petitioners state that the Bihar State Mikhtars’
Associ ation was fornmed sone 30 years back with the object of
generally protecting the interests of the Mikhtars in the
State of Bihar practising in the courts subordinate to the
H gh Court of Patna within the neaning of s. 3 of the Act.
At its wvarious annual conferences the said Association
passed resolutions to nove the high Court for the renoval of
the restriction inposed by r. 2 aforesaid on the right of
Mukhtars practising in
307
subordinate civil courts. The H gh Court did not renpve the
restriction. On July 27, 1958 at ~ an _energent Executive
Conmittee neeting of the Association.it was. resolved to
nove’ the Supreme Court under Art. 32 of the Constitution
The present wit petition has been filed in pursuance of
that resol ution.

The enrol ment of Miukhtars is nade under certain provisions
of the Act to which a reference nust now be made Under s.3
of the Act "a subordinate Court" neans all courts
subordinate to the High Court including courts of Smal

Causes established under Act | X of 1850 or Act Xl of = 1865.
"Legal practitioner" nmeans an advocate, vakil or attorney-of
any Hgh Court, a pleader, Mikhtar or revenue- agent.
Section 6 of the Act enmpowers the High Court to nmake from
time to time rules consistent with the Act in respect of
certain matters including inter alia the qualifications,
adm ssion and certificates of proper persons to be Mikhtars
of the subordinate courts. It appears that by a rule nmade
under s. 6 of the Act, the H gh Court of Patna laid down
that any person who shall produce a certificate from a
conmittee constituted by the H gh Court that he has passed
an examination in the subjects prescribed fromtine to time
by the High Court for the nukhtarship examination nmay be
adnmtted. as a Mukhtar to practise in courts subordinate to
the High Court. Rule 10 laid down the subjects in which the
exam nation was to be held. This examination was known as
the Mukhtarship exanmi nation. It was abolished some tinme in
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the year 1947-48. Under s. 7 of the Act the Hi gh Court nmde
certain rules for the grant of certificates to Mukhtars who
had passed the necessary examnation for adnmission as
prescribed by the rules referred to above. Section 7 also
provided for annual renewal of such certificates. The
argunent of |earned advocate for the petitioners is rested.
mainly on the pro. visions of s. 9 and they nust be quoted
in full,
308
"Every mukhtar holding a certificate issued
under section 7 may apply to be enrolled in
any Gvil or Crimnal Court nentioned therein
and situate within the sane limts ; and,
subject to such rules as the Hgh Court nay
from tine totine nake in this behalf, the
presi ding Judge shall enroll him accordingly;
and thereupon he may practise as a nukhtar in
any such Gvil Court and any Court subordinate
thereto, and may (subject to the provisions of
the Code of Crimnal Procedure) appear, plead
and act in any such Crininal Court and any
Court subordinate thereto."
Section 10 says in effect that except as
provi ded by the Act or any other enactnent t
for /thetine being in force, no person shal
practise as a Mikhtar in-any Court unless he
holds 'a certificate issued under s.7 and has
been enrolled in such court or in some court
to which it is subordinate. Then come,%s. 1
1 under ~which the inpugned rule was nuade.
This section isin these terms.
"Notwi t hstanding anything contained in the
Code of civil Procedure, the Hi gh Court may,
from tine tinme, make rules declaring what
shall be deermed to be the functions, powers
and duties of - Mikhtars practising in the
subordinate courts and, in the case of a High
Court not established by Royal Charter, in
such Court."
The Hi gh Court of Patna made a number of rules
defining the functions, powers and duties of
Mukhtars practising in the subordinate courts.
One of these rules is r. 2 whichis "in~ these
terms.
"Rule 2: A Mikhtar shall not be -allowed to
address any Civil Court except for the purpose
of stating the nature , and. effect of his
application or to offer any |egal argument or
to examine any witness without the |eave of
the Court specially given."
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The argunent of |earned Advocate for the petitioners is
"this. He has submitted that s.9 of the Act gives ‘every
Mukht ar holding a certificate issued under s.7 the right to
apply to be enrolled in any Cvil or Crimnal Court
subor di nat e to the Hgh Court and on enrollnent in
accordance with the rules-, he has the right to practise as
a Mikhtar in any Cvil Court and in ’Courts subordinate
thereto and’ has further the right to appear, plead and act
in any Criminal Court. This right of practice |earned
Advocate for the petitioners has contended, cannot be
curtailed and s. 11 which enpowers the High Court to Make
rules declaring what shall be deened to be the functions,
powers and duties of the Mikhtars practising in the
subordi nate courts does not empower- the Hi gh Court to nake
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a rule which curtails the right given by s.9. H's argunent
further is that the inpugned rule curtails the right of a
Mukhtar to, practise inthe Cvil Courts inasnuch as it
says, that a Mukhtar shall not be allowed to address any
Cvil Court except for the- purpose of stating the nature
and effect of his application or to offer any |egal argunent
or to examne any witness without the |leave of the court
specially given. He has contended firstly, that the rule is
i n excess; of the rul emaki ng power under s. 11 and secondly,
is An unreasonable restriction on the right guaranteed under
Art. 19(1)(g) of the Constitution.

The simple question for decision really is this: is the
i mpugned rule in excess of the powers given to the High
Court under s. 11 of the Act ? If the rule is intra vires
the Act, then clearly enough there has been no violation of
any, fundanental right of the-petitioners. The right of the
petitioners to practise in the subordinate court a was
create ~d by theact. ~In the arguments before us there was
no challenge to the constitutional validity of s. 11 of the
Act as permtting. an unreasonable restriction of a
guaranteed right, if on a proper construction that section
enabl ed the H gh Court to regulate the right
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of practice of Mikhtars.” The conpl aint before us was that
the inpugned r. 2 was not justified by s. 11 of the Act.
Therefore, the only question which we need consider is
whether the inpugned rule is in excess of  the authority
given by s. 11 of the Act. It seens to us that the inpugned
rule is clearly within that authority. The |earned Advocate
for the petitioners has. sought to mnmake a distinction
between the right to practise as given by s. 9 and the
functions, powers and duties as nentioned in s. 1 1. Relying
on the majority decision in Aswini’ Kumar Ghosh and' anot her
v. Arabinda Bose & another(1l) he has submitted that the
right to practise nmeans the right to appear and plead as
well as to act on, behalf of suitors in the subordinate
courts; the power of the Hi gh Court to make rules under s.1
1 of the Act as respects the functions, powers and duties of
Mukhtars practising in the subordinate courts nerely neans
that the H gh Court may give effect to the right given under
s. 9 by making rules, but it cannot curtail that right
when therefore the Hgh Court made the inpugned rule
restricting the right of Mukhtars to plead in civil _courts,
it did something in excess of the power given by s. 11

We are unable to accept this |line of argunent as correct.
Sections 9 and 1 1 of the Act must be read together and it
woul d be wong to treat the right to practise given by s. 9
as. dissociated- fromthe functions, powers and duties of
Mukhtars referred to in s. 1 1. The | earned Advocate for the
petitioners is reading the two sections as though one
section gives an absolute right and the other section nerely
enpowers the making of rules to effectuate that  right.
That, we do not think, is a proper reading of the two
sections. It is worthy of note that under S. 9 itself a
distinction is nmade between the right of a Mkhtar to
practise in civil courts and his right to appear, plead and

act in any crimnal. court. |In express terms s. 9 gives
every

(1) [1953] S.CR 1.
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Mukhtar the right to appear, plead and act in any crinina
court ; it does not, however, give such an unlimted right
in acivil court. On the contrary, it nmerely says that on
enrolment a Mikhtar may practise in any civil court, but

under s. 11 the Hi gh Court may make rules declaring what
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shall be deened to be the functions, powers and duties of
Mukhtars practising in the subordinate courts. It is «clear

to us that in declaring what shall be the functions and
powers of nukhtars practising in the subordinate courts, the
Hi gh Court can so delimt themas to regulate the right of

practice. It will be wong to treat the functions and
powers as dissociated fromthe right to practise. The right
to practise 'Must depend on the functions and powers. It is

al so worthy of note that the expression used in s. 11 of the
Act is nmuch wider than the expression used in s. 15 of the
Indian Bar Council Act, 1926, (Act XXXVIII of 1926), which
gi ves the Bar Council the power to make rules to provide for
and regul ate the rights and duties of Advocates of the High
Court. We do not think that the najority decision in Aswi ni
Kumar CGhosh v. Arabi nda Bose (1) is of any assistance to the

petitioners. That deci si on depended on the interpretation
of s. 2 of the Suprene Court Advocates (Practice in High
Courts) Act , 1951. That section provi ded t hat

"notwi t hstandi'ng anyt hing contained in the Bar Councils Act
or any other |law regulating the conditions subject to which
a person- not-entered in the roll of Advocates of a High
Court may be pernmitted to practise in that H gh Court, every
Advocate of the Suprenme Court shall be entitled as of right
to practise in any H gh Court whether or not he is an
Advocate of’ that High Court". It was held by the majority
that a rule nmade by a H gh Court which denied to an Advocate
of the Suprene Court the right to exercise an essential part
of his function, by insisting oil a, dual agency on the
Oiginal Side was much nore than-a rule

(1) [1933] SSCR 1
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of practice and constituted a serious invasion of his
statutory right to practise and the power of making such a
rul e, unless expressly reserved, was repugnant to the ' right
conferred by s. 2 aforesaid The point to be noticed is that
the mjority held that unless the power was expressly
reserved by the statute, a rule could not be nmade repugnant
to the right conferred by s. 2 of the. Suprenme / Court
Advocates (Practice in Hgh Courts) Act, 1951. " If /it be
held that ss. 9 and 1 1 of the Act nust be read together and
functions and powers mentioned in s.11 are not dissociated
from the right to practise nentioned ina. 9, then it is
clear enough that s. 1 1 expressly reserves the power of the
H gh Court to make rules declaring what shall~ be the
functions, powers and duties of Mikhtars practising in the
subordinate courts. |If this be the correct interpretation
of ss. 9 and 11 of the Act, then the principle laid down by
the mgjority in Aswini Kumar Ghosh v. Arabinda Pose(,) is if
no assistance to the petitioners in the present case.

For the reasons given above, we hold that r.2 of the /'rules
made by the High Court under s. 11 of the Act is- not in
excess of the rul e-naki ng power and the petitioners  'cannot
conplain of any violation of their fundamental right to
practise the profession to which they have been enrolled
under the provisions of the Act. The petition fails and is
accordingly dismssed. As there has been no appearance on
behal f of the respondents, there will be no order for costs.
Petition dism ssed.

(2) [1953] S.CR 1
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