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JUDGVENT:
JUDGMENT

G P. MATHUR, J.

1. The appel | ant i nsurance conpany has preferred this appeal, by
speci al | eave, against the judgment and order dated 9.1.1998 of High
Court of Madhya Pradesh by which the appeal preferred by

respondent Nos. 3 to 6 (clainmants) was all owed and the appel |l ant

i nsurance conpany was directed to pay Rs.2,10,000/- along with
interest @12% per annum fromthe date of filing of the claim

petition, i.e., 21.4.1994 as conpensation to them on account of death
of Sunder Singh in an accident.
2. The respondent No. 2, Chiman Patel, was owner of truck No.

ClIL 5248 and the same was got insured by himw th the appell ant

Nati onal |nsurance Conpany Ltd. for the period 18.1.1993 to

17.1.1994. The deceased Sunder Singh, aged about 35 years, was

enpl oyed by himas a driver of the truckon a salary of Rs,1,500/- per
nmonth. The truck, while carrying a heavy | oad of firewood

overturned on 9.11.1993, resulting in death of its driver Sunder Singh
Respondent Nos. 3 to 6, who are parents, w dow and son of the

deceased Sunder Singh, then filed a claimpetition under Section 166

of the Motor Vehicles Act, 1988 (hereinafter referred'to as "the Act"),
claimng Rs.5,40,000/- as compensation. . Their case was that 'the truck
was nore than fifteen years old, had been poorly naintained and was

not in roadworthy condition. Wile Sunder Singh was driving the

truck its armbolt broke down and on account of heavy load it got
overturned in which Sunder Singh was crushed and he died

i nstantaneously. The claimpetition was contested by the owner of the
truck mainly on the ground that Sunder Singh was driving the truck
after consuming liquor and the accident took place on account of his
own fault. It was denied that the truck was not properly maintained or
that it was not in roadworthy condition or that it was overloaded. The
appel | ant i nsurance conpany al so contested the claimpetition taking
various pl eas.

3. The Motor Accident Cainms Tribunal, Bilaspur, after

appreci ating the evidence on record, held that the deceased Sunder

Si ngh was hinself responsible for the accident and accordingly

di smssed the claimpetition. Feeling aggrieved, the clainmants
preferred an appeal before the H gh Court under Section 173 of the

Act. The High Court held that it was fully established that the

acci dent took place due to the fact that the armbolt of the truck broke
down and not on account of any negligence on the part of the driver of
the truck. Taking into consideration the age of the deceased and the
sal ary which he was draw ng, an anmount of Rs.2,10,000/- was

awar ded as conpensation. The claimants were also held entitled to
interest on the aforesaid amount @ 12% per annum from the date of
filing of the claimpetition. It was further held that the insurance
conpany was |liable to satisfy the whole award and consequently a
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direction was issued to the appellant to pay the entire anmount of
conpensati on awarded to the clai mants.

4, The judgrment of the Hi gh Court has been chall enged by the
appel | ant i nsurance conpany only on one ground, nanely, that having
regard to the insurance policy taken by the owner of the vehicle and
provi sions of Sections 147 and 149 of the Act, its liability is restricted
to that, which is provided under The Workmen’s Conpensati on Act,

1923 (hereinafter referred to as "the Wrknen's Act") and it is not
liable to satisfy the entire award made in favour of the claimants.
Learned counsel for the appellant has submitted that the owner, while
getting his vehicle insured, had paid only that much anount of
prem um as was required to cover the liability under the Workmen' s
Act. He had not paid such premumso as to cover the entire anount

of liability qua an enpl oyee and, therefore, the liability of the
appel l ant woul d be a restricted one and it would not be to satisfy the
entire award nmade in favour of the claimnts.

5. Learned counsel for the respondents has, on the other hand,
submitted that the truck was conprehensively insured and, therefore,
the insurance conpany is liable to satisfy the entire award made in
favour of the claimnts and the view taken by the H gh Court is
perfectly correct.

6. A person, who has sustained injury or where death has resulted
froman accident all or any of the |legal representatives of the deceased
can cl ai m conpensati‘on by moving an application under Section 166

of the Act by filing aclaimpetition before the Mdtor Accident O ains
Tribunal. Section 3 of the Wrknen's Conpensation Act |ays down

that if personal injury is caused to a workman by accident arising out
of and in the course of his enployment, his enployer shall be liable to
pay compensation in accordance wi'th the provisions of Chapter Il of
the said Act. Section 167 of the Mdtor Vehicles Act, 1988 |ays down
that notwi t hstandi ng anything contained inthe Wrknen's

Conpensation Act, 1923 where the death of, or-bodily injury to, any
person gives rise to a claimfor conpensation under the Act and al so
under the Worknmen's Act, the person entitled to conpensati on may

wi t hout prejudice to the provisions of Chapter X claimsuch
conpensati on under either of those Acts but not under both. The
claimpetition had been filed by respondents 3 to 6 /claimng
conpensation for the death of Sunder Singh, who was an enpl oyee of
respondent No. 2, in an accident arising out of and in the course of his
enpl oyment. Therefore, they could claim conpensati on under either

of the Acts. But they chose the forumprovided under the Nbtor
Vehicles Act. In a petition under the Wirkmen”s Act the injured or
the legal heirs of the deceased workmen have not to establish
negl i gence as a pre-condition for award of conpensation. ~ But the
claimpetition before the Mdtor Accident CaimTribunal is an action
intort and the injured or the | egal representatives of the deceased have
to establish by preponderance of evidence that there was no

negl i gence on the part of the injured or deceased and they were not
responsi ble for the accident. The exception to this general rule is
given in Section 140 of the Act where the | egislature has specifically
made provisions for paynent of conpensation on the principle of no
fault liability.

7. The Hi gh Court, after a careful analysis of the evidence on
record, has held that the deceased Sunder Singh was not responsible
for the accident. The accident occurred on account of breaking of the
armbolt of the truck and the owner of the vehicle had not taken
adequate care in maintaining the vehicle and in keeping the sane in
roadworthy condition. This finding has not been assail ed before us,
nor is there any reason to take a contrary view.

8. The main question which requires consideration in this appea
i's, whether the appellant insurance conpany is |liable to pay the entire
amount of conpensation awarded to the claimants or its liability is
restricted to that which is prescribed under the Wirknmen’s Act. In
this connection | earned counsel for the appellant has drawn our
attention to the insurance policy, which had been taken by the owner
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for the concerned vehicle, and, especially to the follow ng
endor senents nmade therein: -

1. Pol i cy No.320801/31/ \026 A POLI CY FOR ACT
92-93/21/ 01753 LI ABI LI TY

2. PREM UM (Act Liability) Rs. 1245/ -

3 Limtation as to use : For Act only Cover

Af the end of the policy the following is witten: -

"1 MPORTANT NOTI CE

The Insured is not indemified if the Vehicle is used or
driven otherwi se than in accordance with this Schedul e.
Any paynment made by the Conpany by reason of wi der

terns appearing in the Certificate in order to conply with
the Motor Vehicle Act, 1988 .is recoverable fromthe

i nsured. See the clause headed AVO DANCE OF

CERTAI N TERVMS AND RI GHT OF RECOVERY i n

the policy.

NOTE: -~ This Schedul e, the attached Policy and the

Endor senment s nmenti oned here above shall be read

toget her ‘and any word or expression to which a specific
neani ng has been attached in any part of this Policy or
the Schedul e shall bear the same neani ng wherever it

may appear."

9. The | earned counsel for the appellant has submitted that the
owner of the truck had got his vehicle insured by paying only that

much amount of prem um which, so far as his enpl oyees were

concerned, covered the liability to the extent it is provided under the
Wrknmen's Act. It has been submitted that the words "a policy for

Act Liability" or "Act Liability" clearly indicate that the liability of
the i nsurance conpany was not-an unlimted one but that which was
mandatorily required under the Act so as to cover the liability under
the Wrknmen’s Act and no further. Learned counsel has further
submitted that in order to cover unlimted liability the owner has to
pay hi gher amount of prem umand in such a case the words "a policy
for Act Liability" or "Act Liability" are not witten. The insurance
policy being in the nature of a contract, the parties are bound by it
and, therefore, the appellant cannot be saddled with any extra liability
to pay the entire anount of conpensation, which has been awarded to
the cl ai mants.

10. The | earned counsel for the respondents has, on the other hand,
subm tted that having regard to the provisions of Sections 147 and

149 of the Act, the owner having got his vehicle insured, the insurance
conpany is liable to satisfy the entire award nade in favour of the
claimants and there is no provision in [awunder which'its liability
may be restricted or curtail ed.

11. The contentions raised turn on the interpretati on of sub-
Sections (1) of Sections 147 and 149 of the Act and the sane are

bei ng reproduced bel ow. -

"147. Requirements of policies and limts of liability, \026

(1) In order to conmply with the requirements of this

Chapter, a policy of insurance nmust be a policy which \026

(a) is issued by a person who is an authorized insurer

and

(b) i nsures the person or classes of persons specified

in the policy to the extent specified in sub-section

(2) \026

(i) against any liability which may be incurred

by himin respect of the death of or bodily

injury to any person or damage to any

property of a third party caused by or arising

out of the use of the vehicle in a public

pl ace;

(ii) agai nst the death of or bodily injury to any

passenger of a public service vehicle caused
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by or arising out of the use of the vehicle in

a public place;

Provided that a policy shall not be required \ 026
(i) to cover liability in respect of the death
arising out of and in the course of his enpl oynent,
of the enpl oyee of a person insured by the policy

or in respect of bodily injury sustained by such an
enpl oyee arising out of and in the course of his
enpl oynment other than a liability arising under the
Wor kmen’ s Conpensation Act, 1923 (8 of 1923),

in respect of the death of, or bodily injury to, any
such enpl oyee \ 026

(a) engage in driving the vehicle, or

(b) if it is a public service vehicle engaged as a
conductor of the vehicle or in exam ning

tickets on the vehicle, or

(c) if it is a'goods carriage, being carried in the
vehicl e, or

(ii) to cover any contractual liability.

Expl anation\026 . ................ (omtted as not rel evant)
149. Duty of insurers to satisfy judgnments and

awar ds agai nst persons insured in respect of third

party risks. \026 (1) 1f, after a certificate of insurance has
been i ssued under sub-section (3) of Section 147 in

favour of the person by whom a policy has been effected,
judgrment or award in respect of any such liability as is
required to be covered by a policy under clause (b) of
sub-section (1) of 'section 147 (beinga liability covered

by the ternms of the policy) is obtained agai nst any person
insured by the policy then, notwthstanding that the

insurer may be entitled to avoid or cancel or may have

avoi ded or cancelled the policy, the insurer shall, subject
to the provisions of this section, pay to the person entitled
to the benefit of the decree any sum not exceedi ng the

sum assured payabl e thereunder, as if he were the

judgnent debtor, in respect of the liability, together with
any anmount payable in respect of costs and any sum

payabl e in respect of interest on that sumby virtue of any
enactnment relating to interest on judgments."

12. The headi ng of Chapter XI of the Act is Insurance O Motor
Vehi cl es Against Third Party Risks and it contains Sections 145 to

164. Section 146(1) of the Act provides that no person shall use,

except as a passenger, or cause or allow any other person to use, a
notor vehicle in a public place, unless there isin force in relation to
the use of the vehicle by that person or that other person, as the case
may be, a policy of insurance conmplying with the requirenments of

Chapter XI. Cause (b) of sub-section (1) of Section 147 provides that
a policy of insurance nust be a policy which insures the person or

cl asses of persons specified in the policy to the extent specified in
sub-section (2) against any liability which may be“incurred by himin
respect of death of or bodily injury to any person or passenger or
damage to any property of a third party caused by or arising out of the
use of the vehicle in public place. Sub-clauses (i) and (ii) of clause
(b) are comprehensive in the sense that they cover both "any person

or 'passenger’. An enployee of owner of the vehicle like a driver or a
conductor may al so conme within the purview of the words 'any

person’ occurring in sub-clause (i). However, the proviso (i) to clause
(b) of sub-Section (1) of Section 147 says that a policy shall not be
required to cover liability in respect of death, arising out of and in the
course of his enploynent, of the enpl oyee of a person insured by the
policy or in respect of bodily injury sustained by such an enpl oyee
arising out of and in the course of his enploynent other than a
liability arising under the Wirknen’s Act if the enployee is such as
described in sub-clauses (a) or (b) or (c). The effect of this proviso is
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that if an insurance policy covers the liability under the Wrknen's

Act in respect of death of or bodily injury to any such enployee as is
descri bed in sub-clauses (a) or (b) or (c) of proviso (i) to Section
147(1)(b), it will be a valid policy and would conply with the

requi rements of Chapter Xl of the Act. Section 149 of the Act

i nposes a duty upon the insurer (insurance company) to satisfy

j udgrments and awards agai nst persons insured in respect of third party
risks. The expression \026 "such liability as is required to be covered by
a policy under clause (b) of sub-section (1) of section 147 (being a
l[iability covered by the terns of the policy)" \026 occurring in sub-
section (1) of Section 149 is inmportant. It clearly shows that any such
liability, which is mandatorily required to be covered by a policy

under clause (b) of Section 147(1), has to be satisfied by the insurance
conpany. The effect of this provision is that an insurance policy,

whi ch covers only the liability arising under the Worknen’s Act in
respect of death of or bodily injury to any such enpl oyee as descri bed
in sub-clauses (a) or (b) or (c) to proviso (i) to Section 147(1)(b) of
the Act is perfectly valid and perm ssible under the Act. Therefore,
where any such policy has been taken by the owner of the vehicle, the

liability of the insurance conpany will be confined to that arising
under the Wrkmen' s Act.
13. The insurance policy being in the nature of a contract, it is

perm ssible for an owner to take such a policy whereunder the entire
liability in respect of the death of or bodily injury to any such
enpl oyee as is descrihbed in sub-clauses (a) or (b) or (c) of proviso (i)
to Section 147(1)(b) may be fastened upon the insurance conpany and
i nsurance conmpany nay becone liable to satisfy the entire award.
However, for this purpose the owner nust take a policy of that
particul ar kind for which he may be required to pay additiona
prem um and the policy nmust clearly show that the liability of the

i nsurance conpany in case of death of or bodily injury to the aforesaid
ki nd of enpl oyees is not restricted to that provided under the
Workmen’s Act and is either nore or unlimted dependi ng upon the
guantum of prem um paid and the terms of the policy.

14. The aforesaid interpretation of the rel evant provisions
applicable to the case in hand is in consonance with the view
expressed by a Constitution Bench(in New India Assurance Co. Ltd.

vs. C.M Jaya and others (2002) 2 SCC 278, where, while interpreting
the provisions of Section 95(2) of Mtor Vehicles Act, 1939, the
Court held as under in para 10 of the report: -
e The liability could be statutory or
contractual. A statutory liability cannot be nore than

what is required under the statute itself. However, there

is nothing in Section 95 of the Act prohibiting the parties
fromcontracting to create unlimted or higher liability to

cover wider risk. In such an event, the insurer is bound

by the terns of the contract as specified in the policy in

regard to unlimted or higher liability as the case may. be.

In the absence of such a termor clause in the policy,

pursuant to the contract of insurance, a limted statutory

liability cannot be expanded to nmke it unlinmted or

higher. If it is so done, it amounts to rewiting the statute

or the contract of insurance which is not permssible."

The Bench also referred to earlier decisions rendered in New India
Assurance Co. Ltd. vs. Shanti Bai (1995) 2 SCC 539 and Anrit La

Sood vs. Kaushal ya Devi Thapar (1998) 3 SCC 744, and observed
that in case of an insurance policy not taking any higher liability by
accepting a higher premium the liability of the insurance conmpany is
neither unlimted nor higher than the statutory liability fixed under
Section 95(2) of the Mdtor Vehicles Act, 1939. It was further
observed that it is open to the insured to nmake paynent of additiona
hi gher prem um and get higher risk covered in respect of third party
al so. But in the absence of any such clause in the insurance policy,
the liability of the insurer cannot be unlimted in respect of third party
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and it islimted only to the statutory liability.

15. Though the aforesaid deci sion has been rendered on Section
95(2) of the Mdtor Vehicles Act, 1939 but the principle underlying
therein will be fully applicable here also. It is thus clear that in case
the owner of the vehicle wants the liability of the insurance conpany
in respect of death of or bodily injury to any such enpl oyee as is
described in clauses (a) or (b) or (c) of proviso (i) to Section 147(1)(b)
shoul d not be restricted to that under the Workmen’s Act but should

be nore or unlimted, he must take such a policy by naking paynment

of extra premiumand the policy should also contain a clause to that
effect. However, where the policy nmentions "a policy for Act
Liability" or "Act Liability", the liability of the insurance conpany
gua the enpl oyees as aforesaid would not be unlimted but would be
limted to that arising under the Wrkmen's Act.

16. The High Court, in the inpugned judgnent, has held that if the
| egal representatives of the deceased enpl oyee approach the Mt or

Acci dent C ains Tribunal for paynent of conpensation to them by

novi ng a petition under Section 166 of the Act, the liability of the

i nsurance conpany is not limted to the extent provided under the
Worknmen’ s Act and on its basis directed the appellant insurance

conpany to pay the entire amount of conpensation to the clainmnts.

As shown above, the insurance policy taken by the owner contained a
clause that it was a policy for "Act Liability" only. This being the
nature of policy the liability of the appellant would be restricted to
that arising under the Wrkmen' s Act. The judgnent of the High

Court, therefore, needs to be nodified accordingly.

17. The judgnment of the Hi gh Court insofar as it relates to quantum
of conpensation and interest, which'is to be paid to the claimnts
(respondent Nos. 3 to 6 herein) is affirmed. The liability of the
appel | ant i nsurance conpany to satisfy the award woul d be restricted

to that arising under the Wirknmen's Act. The respondent Nos. 1 and

2 (owners of the vehicle) would be |iable to satisfy the renaining
portion of the award.

18. The record shows that no stay order was passed in favour of the
appel lant. In case the appellant insurance conpany has deposited the
entire amount awarded by the Hi gh Court with the Mtor Accident

Clains Tribunal or has paid the said anbunt to the claimants, it wll
be open to it to recover the amount, which exceeds its |liability under
the Wrknmen's Act, fromthe owner of the vehicle in accordance with

I aw.

19. The appeal is disposed of with the aforesaid nodifications. No
costs.




