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ACT:

I ndi an I ncone-tax Act (XI of 1922),s. 9 (1) (iv)--Incone
from property--Conputation--Deduction--" Annual charge, not
bei ng capital charge"--"Annual charge" and "capita
charge", neanings of-- Charge for nunicipal property tax and
urban i mmoveabl e property tax--Weather deductible--City of
Bomabay Munici pal Act, 1888, s. 212-- Bonbay Finance Act,
1932, s. 22.

HEADNOTE

The charge created in respect of municipal property tax
by s. 212 of the City of Bonbay Municipal Act, 1888, is an
"annual charge not being a capital charge" within the / nmean-
ing of s. 9 (1) (iv) of the Indian Incone-tax Act, /199.2,
and the amount of such charge should therefore be deducted
in computing the income fromsuch property for the purposes
of s. 9 of the Indian Income-tax Act.

The charge in respect of urban i moveabl e property tax

created by the Bonbay Finance Act, 1939., is simlarin
character and the amunt of such charge  shoul d-also be
deduct ed.

The expression "capital charge" in s.9(1) (iv) neans a
charge created for a capital sumthat is to say, a charge
created to.’ secure the discharge of a liability of a  capi-
tal nature; and an

"annual charge" nmeans a charge to secure an annual ~-liabili-
ty.
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JUDGVENT:

APPELLATE  JURI SDI CTI ON: Cvil Appeal No. LXVlI of
1949.

Appeal fromthe H gh Court of judicature, Bonbay, in a
reference wunder section 66 of the Indian Income-tax Act,
1022.

K.M  Minshi (N. P. Nathvani, with him, for the appel-
I ant . '
M C. Setal vad, Att orney- General for India (H J.
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Umigar, with hinm, for the respondent.

1950. WMay 26. The judgment of the Court was delivered
by

MEHR CHAND MAHAJAN J.--This is an appeal against a
judgrment of the H gh Court of Judicature at Bonbay in an
i ncome-tax matter and it raises the question whether rmunici-
pal property tax and urban i mmoveabl e property tax payable
under the relevant Bonbay Acts are allowable deductions
under section 9 (1) (iv) of the Indian Income-tax Act.

The assessee conpany is an investnent conpany deriving
its income fromproperties in the city of Bonmbay. For the
assessment year 1940-41 the net incone of the assessee under
the head "property" was conputed by the Incone-tax Oficer
in the sumof Rs. 6,21,764 after deducting fromgross rents
certain paynents. The conpany had paid during the relevant
year Rs. 1,22,675 as municipal property tax and Rs. 32,760
as urban property tax. Deduction of these two sums was
cl ai med under the provisions of section 9 the Act. Qut
of the first itema deduction in the sumof Rs. 48,572 was
allowed. ‘onthe ground that this item represented tenants’
burdens paid by the assessee, otherwise the claimwas disal-

| owed. The, appeals of the assessee to the Appellate As-
si stant Comm ssioner and to the Income-tax Appellate Tribu-
nal were unsuccessful. ~The Tribunal, however, agreed to

refer two questions of |law to the Hi gh Court of Judicature
at Bonbay, nanely, -

(1) Wether the nunicipal taxes paid by the applicant-
conpany are an all owabl e deducti on under
555
the provisions of section 9 (1) (iv) of thelndian |ncone-
tax Act;

(2) Whether the urban i nmoveabl e property taxes paid by
the applicant-conpany are an allowable deduction under
section 9 (1) (iv) or under section 9 (1) (v) of the Indian
I ncone-tax Act.

A supplementary reference was nmade covering a third
guesti on which was not raised before us and it is not there-
fore necessary to refer to it. The Hi gh Court answered al
the three questions in the negative and hence this appeal

The question for our determination-is whether the nunic-
i pal property tax and urban i moveabl e property tax can _be
deducted as an allowance under clause (iv) —of sub-section
(1) of section 9 of the Act. The decision of the  point
depends firstly on the construction of the | anguage enpl oyed
in sub-clause (iv) of sub-section (1) of section 9 of the
Act, and secondly, on a finding as to the true nature and
character of the liability of the owner under the relevant
Bonbay Acts for the paynent of these taxes.

Section 9 along with the rel evant cl ause runs thus:--

(1) The tax shall be payable by an assessee under the

head ' incone fromproperty’ in respect of the bona fide
annual value of property consisting of any buildings or
| ands appurt enant thereto of Vi ch he is t he
owner,  ........ subject to the followng allowances,
nanely : -

(iv) where the property is subject to a nortgage or
other <capital charge, the anmount of any interest on such
nortgage or charge; where the property is subject to an
annual charge not being a capital charge, the. anobunt of
such charge; where the property is subject to a ground rent,
the anmpbunt of such ground rent; and, where the property has
been acquired, constructed, repaired, renewed or recon-
structed wth borrowed capital, the amount of any interest
payabl e on such capital; ............. "

It wll be seen that clause (iv) consists of four sub-
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cl auses corresponding to the four deductions allowed
556
under the clause. Before the anmending Act of 1939, cl ause
(iv) ~contained only the first, third and fourth sub-
cl auses. Under the first sub-clause interest is deductible
whet her the anpunt borrowed on the security of the property
was spent on the property or not. There is no question of
any capital or other expenditure on the property. The
expression "capital charge" in the sub-clause cannot connote
a charge on the capital, that is, the property assessed.
That woul d be a redundancy as the opening words thensel ves
clearly indicate that the charge is on the property. W are
therefore of opinion that capital charge here could only
nean a charge created for a capital sum i.e., a charge to
secure the discharge of ‘a liability of a capital nature.

In 1933 the Privy Council decided the case of Bijoy
Si ngh. Dudhuria v. Commi ssioner of Income-tax, Calcutta (1
). It was not an assessnent under section 9 but an assess-
nment on the general inconme of an assessee who was liable to
pay naintenance for his step-nother which had been charged
on all his assets by a decree of Court. It was not a |i-
ability wvoluntarily incurred-by himbut one cast on him by
aw. The Privy Council held that the anpbunt paid by him in
di scharge of that liability formed no part of his rea
incone and so should not be included in. his assessnent.
Though the decision proceeded on the principle that the
out goi ngs were not part of the assessee’s incone at all, the
franers of the amending Act of 1939 wanted, apparently, to
extend the principle, so far as the assessnent of property
was concerned, even to cases where obligatory paynents had
to be made out of the assessee’s incone from the  property
charged with such paynments, and the  second sub-clause,
nanely, "where the property is subject to an annual \ charge
not being a capital charge, the anpbunt of such charge' was
added. It is this sub-clause which the appellant invokes in
support of its claimto deduction of the nunicipal and
urban, property taxes in the present case. In view of the
openi ng words of the newly added sub-cl ause, the expression
"“capital charge" also used therein cannot have reference to
a charge on the property, and we think-it rmnust
(1) I.L.R 60 cal. 1029.
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be understood in the sanme sense as in sub-clause (1); that
is to say, the first sub-clause having provided for deduc-
tion of interest where a capital sumis ~charged on the
property, this sub-clause provides for a deduction of annua
sums so charged, such suns not being capital ~sums, the
l[imting words being intended to exclude cases where capita
rai sed on the security of the property is nmade repayable in
i nstal ments.

In Conm ssioner of Inconme-tax, Bonbay v. Mahonedbhoy
Rowji (1), a Bench of the Bombay Hi gh Court considered the

meani ng of these words. As regards "annual charge," Beau-
nmont C. J. observed as follows :--

"The words, | think, would cover a charge to secure _an
annual liability."

Kania J., as he then was, said as follows :--

"I do not see how a charge can be annual unless it neans
a charge in respect of a paynent to be nmade annually."

This construction of the words has been followed in the
j udgrment under appeal

In Gappumal Kanhaiya Lal v. Comm ssioner of |ncone-tax
(2) (the connected appeal before us), the Bench of the
Al | ahabad Hi gh Court agreed with the construction placed on
these words in the Bonbay case, i.e., the words "annua
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charge" nmean a charge to secure an annual liability. 1t 1is
therefore clear that there is no conflict of judicial deci-
sions as to the neaning of the phrase "annual charge" occur-
ring in section 3 (1) (iv) and the meaning given is the
nat ural neani ng of these words.

As to the phrase "capital charge", Beaumont C. J. in the
case above referred to took the view that the words nean a
charge on capital. Kania J., however, took a different view
and observed that he was not prepared to accept the sugges-
tion that a docunent which provides for a certain paynent to
be made nonthly or annually and charged on immoveable
property or the estate of an individual becomes a capita
charge. In the All ahabad judgnent under appeal these
(1) I.L.R 1943 Bom 628. (2) I.L.R 1944 Al. 780.
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words were considered as not meaning a charge on capital.
It was said that if an annual charge neans a charge to
secure /the discharge of an annual liability, then, capita
charge neans a charge to secure the discharge of a liability
of a capital nature. W think this construction is a natu-
ral construction of the section and is right.

The determination of the point whether the taxes in
dispute fall within the anmbit of the phrase "annual charge
not being a capital ‘charge" depends on the provisions of the
statutes under which'they are levied. Section 143 of the
Cty of Bonmbay Municipal Act, 1888, authorises the |levy of a
general tax on all buildings and lands in the city. The
primary responsibility to pay this property tax is on the
| essor (vide section 146 of theAct). |In order to assess
the tax provision has been made for the deterni nation of the
annual rateable value of the buildingin section 154,
Section 156 provides for the mmintenance of ‘an assessnent
book in which entries have to be made every official year of
all buildings in the city, their rateable value, the ' nanes
of persons primarily liable for paynent of the property tax
on such buildings and of the anmpunt for which each building
has been assessed. Section 167 llays down that the assess-
nent book need not be prepared every official ‘year but
public notices shall be given in accordance w th sections
160 to 162 every year and the provisions o+ the said sec-
tions and of sections 163 and 167 shall be applicable each

year. These sections lay down a procedure for hearing
obj ections and conplaints against entries in the assessnent
book. Fromthese provisions it is clear’ that the liabil-

ity for the tax is deternmined at the beginning of each
official year and the tax is an annual one. It recurs from
year to year. Sections 143to 168 concern thenselves wth
the inposition, liability and assessnment of the tax for. the
year. The anount of the tax for the year and the liability
for its paynent having been determ ned, the Act then pre-
scribes for its collection in the chapter "The col lection of

taxes." Section 197 provides that each of the property taxes
shal | be payable in

559

advance in half yearly instalnments on each first day  of
April and each first day of Qctober. The provision as to
hal f vyearly instal ment necessarily connotes an annual |i-
ability. In other words, it means that the annual Iliability

can be discharged by half yearly paynents. Procedure has
al so been prescribed for recovery of the instalnents by
presentnent of a bill, a notice of demand and then distress,
and sale. Finally section 212 provides as follows :--
"Property taxes due under this Act in respect of any
buil ding or land shall, subject to the prior payment of the
land revenue, if any, due to the provincial ,Government




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

t hereupon, be a first charge ........ upon the said build-
ing or |and "

It creates a statutory charge on the building. U ban i move-
abl e property tax is leviable under section 22 of Part VI of

the Bonbay Fi nance Act, 1932,on the annual letting value of

the property. The duty to collect the tax is laid on the
nmunicipality and it does so in the sane manner as in the
case of the municipal property tax. Section 24 (2) (b) is
internms simlar to section 212 of the Bonbay Minicipal Act.

It makes the Iand or the building security for the paynent

of this tax also. For the purposes of section 9 of the
I ndi an I ncone-tax Act both these taxes, nanely, the nunici-
pal property tax as well ‘as the urban immoveable property
t ax are of the same character and stand on the same foot-
i ng.

M. Minshi, the learned counsel for the appellant con-
tended that both the taxes are assessed on the annual val ue
of the lTand or the building and are annual taxes, although
it may be that they are collected at intervals of six nonths
for the 'sake of conveni ence, that the income-tax itself s
assessed on an annual basis, that in-allow ng deductions al
payments made or all liabilities incurred during the previ-
ous year of assessnment should be allowed and that the taxes
in question fell clearly within the | anguage of section 9
(1) (iv). The learned Attorney-Ceneral, on the other hand,
argued that although the taxes are assessed for the year the
liability to pay them arises at the beginning
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of each half year and unless a notice of demand is issued
and a bill presented there is noliability to pay them and
that till then no charge under section 212 of the Act could
possibly arise and that the liability to pay being half
yearly in advance, the charge is not-an annual charge. It

was al so suggested that the taxes were a capital charge in
the sense of the property being security for the paynent.
We are satisfied that the contentions raised by the | earned
Attorney-General are not sound. ( It is apparent from the
whol e tenor of the two Bonbay Acts that the taxes are in the
nature of an annual levy on the property’ and are assessed
on the annual value of the property each year. The annua
liability can be discharged by half yearly instalnents. The
l[iability being an annual one and the property having -been
subjected to it, the provisions of clause (iv) of sub-sec-
tion (1) of section 9 are immediately attracted. Great
enphasis was laid on the word"due" used in section 212 of
the Minicipal Act and it was said that as the taxes do not
become due wunder the Act unless the time for the paynent
arrives, no charge cones into existence till then and  that
the charge is not an annual charge. W do not think /that
this is a correct construction of section 212. The /words
"property taxes due under this Act" nean property taxes for
which a person is |liable under the Act. Taxes 'payabl e
during the year have been nmade a charge on the property.
The liability and the charge both co-exi st and are co-exten-

sive. The provisions of the Act affording facilities for
the discharge of the liability do not in any way affect
their true nature and character. |f the annual liability is

not discharged in the manner |aid down by section 197, can
it be said that the property cannot be sold for recovery of
the whole anount due for the year ? The answer to this
guery can only be in the affirmative, i.e., that the proper-
ty is liable to sale.

In Conmi ssioner of Inconme-tax, Bonmbay v. Mahonedbhoy
Rowj i (1) Beaunont C.J., while rejecting the claim for the
deduction of the taxes, placed reliance on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 7

(1) I.L.R 1943 Bom 628.
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section 9 (1) (v) which allows a deduction in respect of any
sunms paid on account of |and revenue. It was observed that
| and revenue stands on the same footing as nunicipal taxes
and that as the legislature made a special provision for
deduction of suns payable in regard to | and revenue but not
in respect of sums paid on account of nunicipal taxes that
circunstance indicated that the deduction was not all owabl e.
For the same purpose reference was al so nade to the provi-
sions of section 10 which deal wth business all owances and
wherein deduction of any sum paid on account of |and reve-
nue, local rates or nunicipal taxes has been all owed. In
the concluding part of his judgnent the | earned Chief Jus-
tice said that it was not necessary for himto consider what
the exact neaning of the words was and that it was suffi-
cient for himto say that it did not cover municipal taxes
whi ch are made a charge on the property under section 212 of
the Bonbay Municipal Act. Wthout determining the exact
neani ng. ‘'of 'the words used by the statute it seens to us it
was not possible to arriveat the conclusion that the taxes
were not within the anmbit of the clause. It is elenentary
that the primary duty of a Court is to give effect to the
intention of the |egislature as expressed in the words used
by it and no outside consideration can be called in aid tO
find that intention.” Again reference to clause (v) of the
section is not very hel pful because |l and revenue is a charge
of a paranmount nature on all buildings and |ands and that
bei ng so, a deduction.in respect of the amunt was nenti oned
in express terms. Muni ci pal-taxes, on the other hand, do
not stand on the sane footing as |and revenue. ~ The |aw as
to themvaries fromprovince to province and they nay not be
necessarily a charge on property in all cases. The ' | egi s-
| ature seens to have thought that so far-as nunicipal ' taxes
on property are concerned, if they fall within the ambit of
clause (iv), deduction will be claimble in respect of ' them
but not otherwi se. The deductions allowed in section 10
under the head "I ncone from business" proceed on a different
footing and a construction of section 9 with the aid of
section 10 is apt to m sl ead.
562

Kania J. in the above case in arriving at his conclusion
was i nfluenced by the consideration that these taxes were of
a variable character, i.e., liable to be increased or re-
duced under the various provisions of the Minicipal Act and
that the charge was in the nature of a contingent  charge

Wth great respect, it nay be pointed out that all charges
in away may be or are of a variable and contingent na-
ture. |If no default is nade, no charge is ever enforceable

and whenever there is a charge, it can be increased or
reduced during the year either by paynment or by additiona
bor r owi ng.

In Mbss Empires Ltd. v. Inland Revenue Commi ssioners (1)
it was held by the House of Lords that the fact that certain
paynments were contingent and variable in amount did not
af fect their character of being annual paynments and that the
word, “annual" must be taken to have the quality of being
recurrent or being capabl e of recurrence.

In Cunard’ s Trustees v. Inland Revenue Commi ssioners (2)
it was held that the paynments were capabl e of being recur-
rent and were therefore annual paynents within the neaning

of schedule D, case IIl, rule 1 (1), even though they were
not necessarily recurrent year by year and the fact that
they varied in anobunt was inmaterial. The | ear ned

Attorney-General in view of these decisions did not support
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the view expressed by Kania J.

Rel i ance was placed on a decision of the H gh Court of
Madr as in Mmad Keyi v. Conm ssioner of | ncome-t ax,
Madras(3), in which noneys paid as urban i nmoveabl e property
tax under the Bonbay Fi nance Act were disall owed as inadm s-
sible wunder section 9 (1) (iv) or 9 (1) (v) of the Indian
Income-tax Act. ’'This decision nmerely followed the view
expressed in Conm ssioner of incone-tax, Bonbay v. Mahonedb-
hoy Rowji (4)and was not arrived at on any independent or
fresh reasoning and is not of rmuch assistance in the deci-
sion of the case. The All ahabad H gh Court

(1) [21937] A.C 785. (2) [1948] 1 A ER
150.

(3) l.L.R 1944 WNad. 399. (4) l.L.R 1943
Bom 628.
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in Gappumal Kanhaiya Lal v. Conm ssioner of |nconmetax (1)
(the connected appeal) took a correct viewof this nmatter
and the reasoning given therein has our approval.

The ‘result is that this appeal is allowed and the two
qguestions- which were referred to the High Court by the
I ncome-tax Tribunal and cited above are answered in the
affirmative. The appel l ants will have their costs in the
appeal
Appeal all owed.

Agent for the appellants: MS. Krishnanoorthi Sastri.
Agent for the respondent: P.A Mehta.




