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ACT:

C.P. and Berar Industrial Disputes Settlement Act 1947--s.
16- Whet her a di sm ssed, discharged or Tretrenched enployee
can invoke the jurisdiction of the authority under the State
Act for obtaining redress.

HEADNOTE:

Appel lant, a notor driver in the MIk Schene at Nagpur, was
di smssed from service by the order of Dairy Devel opnent
Conmi ssi oner, Bonbay. The appellant was on probation for 6
nonths after his appointnment and he continued in | service
nore than 2 years when his services were termnated. The
appel lant filed an application, under s. 16 of the C P. and
Berar Industrial D sputes Settlenent Act, 1947, before the
Asstt. Labour Conmi ssioner, praying for reinstatenent’ with
back wages and continuity of enploynent, The Asstt. Labour
Commi ssi oner set aside the order of termination and directed
respondents 3 to 5 to reinstate the —appellant wth back
wages.

Respondents 3. to 5 filed a revision before the State
Industrial Court u/s. 16(5) of the Berar Act. That Court
set aside the order and renanded the case for a fresh
decision as to whether the appellant was a permit agent
enpl oyee and whether he was illegally retrenched. After
remand the Deputy Conm ssioner of Labour concluded that the
appel | ant was not a pernmanent enpl oyee under the . provisions
of the Standing Oders. He, however held that ~as the
enpl oyee was in continuous service, he bad been retrenched
illegally and in violation of s. 25F ,of the Industria
Di sputes Act, the Central Act.

Against this order, respondents 3 to 5 filed a revision
application wu/s. 16(5) of the State Act before the State
I ndustrial Court. This Court set aside the retrenchment
or der and held that the appellant was entitled to
retrenchnment conpensation and so remained the case for
determ nati on of what that conpensation should be. Agai nst
this order respondents 3 to 5 filed a petition before the
Hi gh Court. The appellant also filed a petition under Art.
226 of the Constitution for nodification of the order of the
State Industrial Court and for reinstatement with back wages
etc. Both the repetitions were beard together and by a
conmon judgrment, allowed the application of Respondents 3
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to 5 holding that the appellant was not an "enployee wthin
the neaning of S. 2(10) of the State Act as his disnissal
di scharge or renoval was not on account of an |Industria
dispute and accordingly, the appellant’s petition was
di smi ssed.

The question which fell for consideration was whether under
the State Act a dism ssed, discharged or retrenched enpl oyee
was an "enpl oyee" within the nmeaning of s.2(10) of the Act
and could invoke the jurisdiction of the authority under the
State Act for obtaining redress.

Al'l owi ng the appeal

HELD : (i) A conbined reading of the definition of an
"enpl oyee" in s. 2(10) with s.2 (12) & (13) would show that
those who had ceased to be in service were also included
within the definition of an "enpl oyee". [546A- B]

(ii)Under s. 16(2), an enployee working in an industry to
whi ch a notification under Sub-s. (1) is applied can wthin
6 months of his dismssal, discharge, renoval or suspension
apply 'to/ the |abour conm ssioner for reinstatenent and

paynment . ‘of © conpensation for |oss of wages. An enpl oyee
di smi ssed, discharged or renpbved  on account of any
industrial dispute is certainly an enpl oyee under s.2(10),
and what is neant by an "industrial dispute” can be

ascertained by reference to s.2(12), under which any dispute
or difference connected with an industrial matter arising
between enployer and enployee or between enployers or
enpl oyees is an industrial dispute. [546C E]

542
Since the question of reinstatenent is an i ndustria
dispute, in the present case, the appellant would be an

enpl oyee w thin the nmeaning of s.2 (10) of the Act for the
purposes of availing hinself of the right under sub-s.(2) of
sec. 16 of the Act.[546-F]

Centr al Provinces Transport Services  Ltd., Nagpur V.
Raghunat h CGopal Patwardhan, [1956] S.C R 956; Western India
Aut omobil e Association v. Industrial Tribunal, Bonbay,

[1949] F.C R 321 and Bennett Coleman & Co. (Private) Ltd.
v. Punya Priya Das Gupta, [1969] L.L.J. 554, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal 1188 & 1189 of
1969.

Appeals from the judgnment and order dated the 11th ~March
1967 of the Bonbay Hi gh Court (Nagpur Bench) at Nagpur in
Special Civil Application Nos. 345 and 575 of 1966.

S. W Dhabe and A. G Ratnaparkhi, for the appell ant

S. B. Wad and S. P. Nayar, for the respondents 3 & 4 in

(C A 11 88) and respondents 4 & 5 (in C. A 11 .89)
The Judgrment of the Court was delivered by
JAGANMOHAN REDDY, J. The appel | ant was

appointed as a notor driver in the MIk Scheme at Nagpur by
the Regional Dairy devel opnent O ficer on Decenber 10, = 1959
and on February 29,1962 his services were '"term nated by the
orders of the Dairy Developnment Comm ssioner, Bonbay-
Respondent No. 5 After the appointnent the appellant was on
probation for a period of six nonths and since that period
was not extended it is his contention that he is a permanent
enpl oyee inasmuch as the standing orders which canme into
force on Septenmber 30, 1961 nade an enployee on probation
permanent after conpletion of one year’'s probati onary
peri od. On March 20, 1962, the, appellant filed an
application before the Assistant Labour Conmi ssi oner

Nagpur, under s. 16 of the C. P. and Berar Industria
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Di sputes Settlement Act, 1947-hereinafter referred to as
"the Act’ praying for reinstatenent with back wages and
continuity of enployment. in that application the appellant
stated that if the order of termination anounted to
di smissal that order was void as it was made without any
inquiry and if it was an order of retrenchnent it was
equal ly bad as no notice of change was given under S. 31 of
the Act. The termination was, also said to be illegal as it
was brought about by an authority which had not appointed
hi m The Assistant Labour Conmissioner who heard the
petition set aside the order of termnation and directed
respondents 3 to 5 to reinstate the appellant wth back
wages and continuity of service in as nuch as it was held
that the appellant having conpl eted the probationary period
of one year becane a permanent enployee. |In this view, the
ot her contentions raised by the appellant were not decided.

543

Respondents 3 to 5 filed a revision before the State
I ndustrial Court under s. 16(5) of the Act. That Court set
aside the order on August 12, 1953, and remanded the case
for a fresh decision as'to whether the appellant was a
per manent enpl oyee and whet her he was illegally retrenched.
After remand the Deputy Comm ssioner of Labour at Nagpur
after considering the evidence cane to the conclusion that
the appellant was not a pernanent enployee under the
provisions of the Standing Orders. He, however, held that
as the appellant was in continuous service, he had been
retrenched illegally w thout follow ng the provisions of s.
25-F of the Industrial Disputes Act-hereinafter called ’'the
Central Act.’” In the result respondents 3 to 5 were directed
to reinstate the appellant with back wages and continuity of
servi ce. Agai nst this order respondents 3 to 5 filed a
revision application under s. 15(5) of the Act before the
State Industrial Court at Nagpur. 1n -that revision, an
application was made by the respondents for amendrment of the
revision petition raising a plea for the first tine that the
appel lant being a retrenched enployee was not an"enpl oyee"
under the provisions of the Act.  The State Industrial Court
did not accept this plea and while setting  aside the
rei nstatement order held that the appellant was entitled to
retrenchnent conpensation and consequently remanded the case
for determination of what that conpensation should  be.
Agai nst this order respondents 3 to 5 filed a petition under
Arts. 226 and 227 of the Constitution of India. The
appellant also filed a petition under Art. 226 of the
Constitution in the Hi gh Court for nodification of the order
of the State Industrial Court and for reinstatement wth
back wages and continuity of service along with all its
privileges. Both these petitions were heard together by the
Division Bench of the Bonbay Hi gh Court at Nagpur. By a
conmon judgnent, the Hi gh Court allowed the application of
respondents 3 to 5 holding that the appellant was 'not an
"enpl oyee" within the neaning of s. 2(10) of the Act as his

di sm ssal, discharge or renoval was not on account of _an
i ndustrial dispute. 1In this view, the appellant’s petition
was di sm ssed. These two appeals are wth certificate

agai nst that judgnent.

The question which falls for consideration is whether under
the Act a dismssed, discharged or retrenched enpl oyee can
i nvoke the jurisdiction of the aut hority under
the Act for obt ai ni ng redress, nanely, whether an
application for reinstatenent and conpensation by a dis-
nm ssed enpl oyee i s nmintai nabl e under s. 16 of the Act. The
determination of this question would depend upon the
interpretation of who the enployee is for the purposes of
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the Act and what is neant by "on account of any industria
dispute” in s. 2(10) read with s. 2(12) & (13). These
provisions, as also s. 16, insofar as material, are given
bel ow
S. 2(10) - "enpl oyee" nmeans any per son
enpl oyed by an enployer to do any skilled or
unskill ed manual or clerical work for contract
or hire or reward in any industry and incl udes
an enployee di smssed, discharged or renoved
on account of any industrial dispute
544
S. 2(12)-"industrial dispute” means any
di spute or. difference connected wth an
i ndustrial matter arising between enpl oyer and
enpl oyee, “or between enpl oyers or enpl oyees;"
s 2(13)-"industrial matter" neans any nmatter
relating to work, pay, wages, reward, hours,
privileges, rights or duties of enployers or
enpl oyees, or the node, terns and
conditions. of enploynent or refuse to enploy
and i ncl udes questions pertaining to-
(a)the relationship between enployer and

enpl oyees, or to the dismissal or non-
enpl oynment -of any person,

X X X
X"

S. 16-"(1) \Wiere the State  Governnment by
noti fi cati on SO directs, t he [ abour
Conmi ssi.oner shall© have power to decide an
i ndustrial dispute touching the dism ssal
di schar ge, renoval or suspension of an

enpl oyee working in any industry in general or
in any local area as may be specified in the
notification.
(2) Any enpl oyee, working in an industry 'to
which the notification under sub-section (1)
applied, may within six nonths fromthe date
of such dismssal, discharge, renoval or
suspensi on, apply to the Labour Conm ssioner
for reinstatenent and paynment of  conpensation
for |1 oss of wages.
X X X
Xl
Both s. 2(10) and 16 were anended by Act 21 of
1966. The former before its amendnment was as
foll ows:
S. 2(10) - "enpl oyee" nmeans any per son
enpl oyed by an enployer to do any skilled or
unskil l ed manual or clerical work for contract
or hire or reward in any industry and i ncl udes
an enployee discharged on account- of any
dispute relating to a change in respect of
which a notice is given under section 31 or 32
whet her before or after the discharge;
It may be observed that s. 2(10) before its anmendnent
i ncluded an enpl oyee discharged on account of any dispute
relating to a change in respect of which a notice was given
under s. 31 or 32 of the Act. It will be seen that s. 31
dealt with the procedure to be followed by an enployer
desiring change in the standing orders or in respect of any
industrial matter nmentioned in Sch. Il s. 32 dealt with the
procedure to be followed by a representative of enployees
desiring change in the standing orders or in respect of any
other industrial matter. One of the industrial mtters
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referred to in item3 of Sch. 1l is "Dismssal of any
enpl oyee’ except in accordance with |law or as provided for
in the standing orders settled under section” 30 of this
Act". This definition of 'enployee" in s. 2(10) appears to
have been enl arged by the amendnent by including an enpl oyee
di sm ssed, di scharged or renmpbved on account of any
i ndustrial dispute and not necessarily confined only to any
di spute relating to a change in respect of which notice
545
is given wunder s. 31 or 32 of the Act. The High Court
appears. to have read the definition of "enployee" in s.
2(10) as contenplating two categories of persons (1)
consi sting of persons who are actually in the enpl oynent of
the enployer at the date of the application; and (2) of
those who have ceased to bein the enploynent prior to the
date of the application, the reason for ceasing to be an
enpl oyee being "dism ssal, discharge or renoval on account
of any industrial dispute". inits view, the words of the
definition did not include all . ex-enployees but only
specified categories whichhave to be correlated to any
i ndustrial dispute, and as there was no industrial dispute
bet ween Laxman and the enployer prior to the termination of
his service, Laxman cannot be considered to be an "enpl oyee"
within the meaning of S. 2(10) of the Act. A decision of
this Court in Central Provinces , Transport Services Ltd.
Nagpur v. Raghunath Gopal Patwardhan(1l) was referred to, but
the High Court sought to distinguishit on the ground that
in that case the enployee had been dismissed after an
inquiry which involved an industrial dispute. It then
proceeded to state:
"As we have al ready pointed out , the
definition has since been- anended and the
reference to, ss. 31 and 32 has been dropped.
As it now stands, the requirement @of the
definition is thatif the applicant is not in
service at the date of application he nust
have been di sm ssed, di scharged or renpved "on
account of any industrial dispute". We do-
not think that the ratio of the decision of
the Supreme Court in that case that every dis-
m ssed enployee, irrespective of the reason
for his disnmssal, continues to be an
"enpl oyee" within the neaning of the  defi-
nition in S 2(10) of the Act so as to entitle
hi mto approach the Labour Conmi ssioner ~under
s. 16(2) of the Act."
In the view of the H gh Court, therefore, a plainreading of
the definition of the term"enployee" in s. 2(10) shows that
the only category of persons who, though not . in ~-actua
enpl oyment at the date of the application included wthin
that term is of,, persons who are ex-enployees “and were

di sm ssed, di scharged or renpved on account of any
i ndustri al di sput e, whi ch dispute nust precede t he
di sm ssal, discharge or renoval, and that their dismssal,

di scharge or renoval nust be the result of such dispute.

It is contended that an "enpl oyee" having been defined as a
per son enpl oyed, the Legislature intended t hat t he
provisions of the Act should be availed of only by persons
who were still in the enploynent at the tinme when an
application was filed under the Act, and even if the
enpl oyee who invokes the provisions of the Act can be
considered to be a person who is dismissed, discharged or
retrenched, it 1is not every such enployee who has that
right, but only those enpl oyees have the right to i nvoke the
provi sions of the Act who have been di snissed, discharged or
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retrenched and in respect of whom an industria
(1) [1956] S.C.R 956.

546
di spute. is pending. In our view both these contentions are
unt enabl e. A conbined reading of the definition of an

"enpl oyee” in s. 2(10) with s. 2(12) & (13) would negative
the submi ssion that those who had ceased to be in service
were not intended to be included within the definition of an
"enpl oyee". Wen the Legislature in defining a word or term
refers to certain natters as being included therein it does
so because either that word or termdoes not generically
i ncl ude what is sought to be included or that it is anxious
to di spel any doubt as to what is included therein is not so
i ncluded and by abundanti cautala it is specifically shown
as having been included in order to repel any such
contention to the contra. Under s. 16 (2) an enployee
working in an industry to which a notification under sub-s.
(1) is applied canwithin six nonths of his dismssal

di scharge, renoval ~ or suspension apply to the Labour
Conmi ssioner for reinstatenent and paynent of compensation
for |loss of wages. A person who applies within six nonths
from the date of his dismissal, discharge, renoval or sus-
pension is certainly not enployed on that date and yet if
the argument of the respondent is accepted he is not an
enpl oyee within the nmeaning of s. 2(10) and hence has no
right to apply wunder sub-s. (2) of.s. 16 An enployee

di sm ssed, di scharged or renpved on account of any
i ndustrial dispute'is certainly an enployed under s.2 (10)-
but what is nmeant by an "industrial dispute" in this

definition can be ascertained by reference to s. 2(12) under
whi ch any dispute or difference connected with an industria
matter arising between enployer and enployee or ' between
enpl oyers or enployee is an Industrial dispute. No doubt it
was contended in the Central Provinces ~Transport Services
Ltd’s case(l) that where a person is dismssed, discharged
or retrenched, the relationship of an enpl oyer and enpl oyee
is termnated and there is no longer an industrial /dispute.
This very contention was negatived in that case for the
obvi ous reason that the dispute or difference referred to in
s. 2(12) should be connected with an industrial” matter
ari sing between an enployer and an enpl oyee, whi ch
industrial nmatter as defined in s. 2(13) covers any nmatter
relating or refusal to enploy and includes guesti ons
pertaining to the dismssal or non-enploynment  of any
person.’ |f so considered, since a question of reinstatenent
is an industrial dispute, the appellant would be an enpl oyee
within the meaning of s. 2(10) of the Act for the purposes
of availing hinmself of the right under sub-s. (2) of s. 16.
Even wunder a restricted definition of the word  "enpl oyee"
under s. 2(10) before the amendnent, this Court in the
Central Provinces Transport Services Ltd' s case (Supra) had
hel d that a worknman whose services had been terminated coul d
have resort to sub-s. (2) of s. 16 of the Act. The ' Hi gh
Court thought that the decision is inapplicable as in . that
case an enquiry had been held before the enpl oyee’s services
were term nated which amobunted to an industrial dispute, but
in the instant case no such industrial dispute arose as it
was a retrenchnment sinpliciter. W are unable to appreciate
this distinction as in our viewit is a distinction w thout
a difference. The ratio in the Central Provinces Transport
Servi ces Ltd' s case (Supra) is clearly appl i cabl e
notw t hstandi ng the amendnent of s. 2(10) and s. 16 of the
Act. After pointing out that s. 2(k)
547
of the Central Act and ss. 2 (12) and 2 (13) of the Act are
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substantially in pari material the ratio of Wstern India
Aut onobil e Association v. Industrial Tribunal, Bonbay(1l)
will be as nmuch applicable, to the one enactnent as to the

other, this Court pointed out in the Central Provinces
Transport Services Ltd s case (Supra) at pp 961-962:
"W are also wunable to accede to the
contention of the appellant that the inclusive
clause in s. 2(10) of the Act is an indication
that the legislature did not intend to include
within that definition those who had ceased to
be in service. |In our opinion, that clause
was inserted ex abundanti cautela to repel a.
possi bl e contention that enpl oyees discharged
under ss. 31 and 32 of the Act would not fal
within s 2(10), and cant-tot be read as
inmporting and intention generally to exclude
di smi'ssed enpl oyees fromthat definition. On
the other hand, 's. 16 of the Act expressly
provides for relief being granted to dism ssed
enpl oyees by way - of rei nst at enent and
conpensation, and that provision nmust becone
usel ess and inoperative, if we are to adopt
the construction which the appellant seeks to
put on the definition of enployee in s. 2(10).
We nust - accordingly held agreeing with the
decision in Wstern India Autonpbile Asso-
ciation v Industrial Tribunal ‘Bonbay (supra)
that « the definition of "enployee" in the Act
woul d * incl ude one-who has been dism ssed and
the respondent cannot be denied relief only by
reason of the fact that he was  not in
enpl oynment on the date of the application."
This case was referred Lo and considered in Bennett  Col eman
& Co(Private) Ltd v. Punya Priya Das CGupta, (2) The case was
under the Wbrking Journalists (Conditions of Service and
M scel | aneous Provisions) Act, 1955, where a newspaper
enpl oyee was defined in a |language simlar to that 'used in
defining an "enployee" under the Act and the Central Act.
This Court took note of the amendment to the Act and even so
hel d that both the decision in the Western India Autonobile
Associ ation’s case (supra) and the Central Provi nces
Transport, Services Ltd s case (supra) wereauthorities for
the view that an ex-enployee would, for the purposes of the
controversy before them be a working journalist. The
contention that Dhrangadhra Chemi cal Wrks Ltd v. State of’
Saurashtra and others(3) and Wrknen of Di makuchi Tea Estate
v. Dimakuchi Tea Estate (4) took a contrary view was
exam ned and di stinguished. it was, however, observed
(1) [1949] F.C R 321

(3) [21957] 1 L.L.J. 477.

(2) [1969] 2 L.L.J. 554.

(4) [1968] 1 L.L.J. 500.

548

that even assuming that there is such a conflict as
contended, it was ,not necessary to resolve it for the

purposes of the problembefore ,the Court, because the Act
whi ch  was being considered there and the Central Act, the
M ni mrum Wages Act, 1948, the Central Provinces Act wth
whi ch we are concerned disclose a simlar scheme under which
an ex-enployee is permtted to avail of the benefits of
those provisions, the only requirenent being that the <claim
in dispute nmust be one which has arisen or accrued whilst
the claimant was in enpl oyment of the person agai nst whomit
i s made.

In view of what has been stated, we think the H gh Court was
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in terror in holding that the application of the appellant
could not be entertained by the Labour Comm ssioner. As
this was the only , question decided, we allow these appeal s,
set aside the judgnment and decree of the H gh Court and
remand the case to the H gh Court for disposal according to

aw. The appellant will have his costs in this *Court, one
set.

S.C Appeal s
al | oned.
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