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CASE NO. :
Appeal (civil) 4901 of 2005

PETI TI ONER
P. V. MAHADEVAN

RESPONDENT:
M D. TAM L NADU HOUSI NG BOARD

DATE OF JUDGVENT: 08/08/2005

BENCH
RUVA PAL & DR AR LAKSHVANAN

JUDGVENT:
JUDGVENT

ORDER
Leave granted.

This appeal is directed against the conmon order passed by the Hi gh Court
of Madras in Wit Appeal Nos. 297 and 331 of 2001 and Wit Petition No.
7854/ 2001 filed by the appellant herein. Certain disciplinary actions were
initiated agai nst the appellant herein who was worki ng as Superi ntendi ng
Engi neer in the Tam | Nadu Housing Board. A charge nmenp was issued on

8. 6.2000. The appellant preferred a wit petition to call for the records,
to quash the charge nmeno by the respondent and to forebear the respondent
fromin any manner proceedi ng with the charge menp agai nst the appellant.
Certai n other consequential prayers have also been nade in regard to the
di shursenent of nonetary benefits, etc.

M. V. Prabhakar, |earned counsel for the appellant subnitted that the
charge neno had been issued in the year 2000 for the irregularity in
issuing a sale deed in 1990 to one M. A N Beemai ah who was an enpl oyee of
the Housing Board and was to superannuate shortly. M. Prabhakar al so
submitted that though the records were very nuch avail able with the
respondent, no action has been taken agai nst the appellant since 1990 for
about 10 years; that no expl anati on whatsoever was offered by the Housing
Board for the inordinate delay in initiating the disciplinary action

agai nst the appellant. M. Prabhakar placed strong reliance on the
following two decisions of this Court in (i) State of Madhya Pradesh v.

Bani Singh and Another, reported in [1990] Supp. SCC 738 and (ii) State of
A.P. v. N Radhakrishan reported in [1998] 4 SCC 154 and submitted that the
Hi gh Court did not even consider any of these judgnments, which were
specifically referred in the wit petition

In the first case [1990] Supp. SCC 738, an O A was filed by the officer
concerned against initiation of departnental enquiry proceedi ngs and issue
of charge-sheet on April, 22, 1987 in respect of certain incidents that
happened in 1975-76 when the said officer was posted as Commandant 14th
Battalion, SAF Gaalior. The Tribunal quashed the charge nmemp and the
departnental enquiry on the ground of inordinate delay of over 12 years in
the initiation of the departnmental proceedings with reference to an

i ncident that took place in 1975-76.

The appeal against the said order was filed in this Court on the ground
that the Tribunal should not have quashed the proceedings nerely on the
ground of delay and | aches and should have allowed the enquiry to go on to
decide the matter on merits.

This Court rejected the contention of the | earned counsel. Wile dismssing
the appeal this Court observed as follows :
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"The irregularities which were the subject matter of the enquiry is
said to have taken place between the years 1975-77. It is not the
case of the department that they were not aware of the said
irregularities, if any, and came to know it only in 1987. According
to themeven in April 1977 there was doubt the invol verent of the
officer in the said irregularities and the investigations were
going on since then. If that is so, it is unreasonable to think
that they would have taken nore than 12 years to initiate the

di sciplinary proceedings as stated by the Tribunal. There is no
sati sfactory explanation for the inordinate delay in issuing the
charge neno and we are also of the viewthat it will be unfair to
permt the departnmental enquiry to be proceeded with at this stage.
In any case there are no grounds to interfere with the Tribunal’'s
orders and accordingly we dismss this appeal."

In the second case [1998] 4 SCC 154, the respondent was appointed as
Assistant Director-of Town Planning in the year 1976. A report dated
7,11.1987 was sent by the Director Ceneral, Anti-Corruption Bureau, Andhra
Pradesh, Hyderabad to the Secretary to the Governnent, Housing, Minicipa
Admi ni stration & U ban Devel opnment Departnent, Andhra Pradesh, Hyderabad,
about the-irregularities in deviations and unauthorized constructions in
multi storied conplexes in the twin cities of Hyderabad and Secunderabad in
col lusion with nunicipal authorities. On the basis of the report, the State
i ssued two menps both dated 12.12.1987 in respect of three officials

i ncludi ng the respodnent - Radhaki shan, the then Assistant City Planner. In
this case, till 31.07.1995 the article of charges had not been served on
the respondent.

The Tribunal, however, held that the meno dated 31.7.1995 related to

i ncidents that happened ten years of nore prior to the date of the meno and
that there was absol utely no explanation by the Government for this

i nordinate delay in fram ng the charges and conducting the enquiry against
the respondent and that there was no justification on the part of the State
now conducti ng the enquiry agai nst the respondent in respect of the
incidents at this | ate stage.

This Court, in para 19, has observed as follows :

"I't is not possible to |l ay down any predetermnined principles
applicable to all cases and in-all situations where there is del ay
in concluding the disciplinary proceedi ngs. Wether on that ground
the disciplinary proceedings are to be term nated each case has to
be exam ned on the facts and circunstances inthat case. The
essence of the matter is that the court has'to take into

consi deration all the relevant factors and to bal ance and wei gh
themto determine if it is in the interest of clean and honest
admini stration that the disciplinary proceedi ngs should be all owed
to termnate after delay particularly when the delay is abnornma

and there is no explanation for the delay. The delinquent enployee
has a right that disciplinary proceedi ngs agai nst himare concl uded
expedi tiously and he is not nade to undergo nental agony and al'so
nonetary | oss when these are unnecessarily prol onged w thout any
fault on his part in delaying the proceedings. In considering

whet her the delay has vitiated the disciplinary proceedings the
court has to consider the nature of charge, its conplexity and on
what account the delay has occurred. If the delay is unexpl ai ned
prejudice to the delinquent enployee is wit |large on the face of
it. It could also be seen as to how nuch the disciplinary authority
is serious in pursuing the charges against its enployee. It is the
basic principle of admnistrative justice that an officer entrusted
with a particular job has to performhis duties honestly,
efficiently and in accordance with the rules. If he deviates from
this path he is to suffer a penalty prescribed. Nornmally,

di sci plinary proceedi ngs should be allowed to take their course as
per relevant rules but then delay defeats justice. Delay causes
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prejudice to the charged officer unless it can be shown that he is
to blame for the delay or when there is proper explanation for the
delay in conducting the disciplinary proceedings. Utinmately, the
court is to balance these two diverse considerations."

This Court held that there was hardly any expl anation worth consideration
as to why the delay occurred. In the circunstances, this Court held that
the Tribunal was justified in quashing the charge neno dated 31.7.1995 and
directing the State to pronpte the respondent as per recommendation of the
DPC ignoring nenos dated 27.10.1995 and 1.6.1996. Accordingly, the appea
filed by the State of Andhra Pradesh was dism ssed.

M. Prabhakar also invited our attention to the affidavit filed by the
appel l ant in support of his case. It is stated in para 14 of the affidavit
that the respondent with the nala fide intention issued the present charge
meno agai nst the appellant even though the all eged incident of issuance of
sal e deed was of the year 1990, which was 10 year prior to the issuance of
charge neno and that very reason for issuing charge meno was that the
appel | ant ‘could be detained frompronoting to the post of Chief Engineer of
t he Housi'ng Boar d.

The very sane ground has been- specifically raised in this appeal before
this Court wherein it is stated that the delay of nore than 10 years in
initiating the disciplinary proceedings by issuance of charge nmeno woul d
render the departnmental proceedings vitiated and that in the absence of any
expl anation for the inordinate delay in- initiating such proceedi ngs of

i ssuance of charge nmeno woul d justify the prayer for quashing the
proceedi ngs as nmade in the wit petition

Qur attention was also drawn to the counter affidavit filed by the
respondent-Board in this appeal. Though sone explanati on was given, the
expl anation offered is not at all convincing. It is stated in the counter
affidavit for the first time that theirregularity during the year 1990,
for which disciplinary action had been initiated against the appellant in
the year 2000, came to light in the audit report for the second half of
1994- 1995.

Section 118 and 119 of the Tami| Nadu State Housing Board Act, 1961 (Tamil
Nadu Act No. 17 of 1961 read thus :

"118. At the end of every year, the Board shall submt to the
Covernment an abstract of the accounts of its receipts and
expendi ture for such year

119. The accounts of the Board shall be exanm ned and audited once
in every year by such auditor as the Governnent may appoint in this
behal f."

Section 118 specifically provides for subm ssion of the abstracts of the
accounts at the end of every year and Section 119 relates to annual audi't
of accounts. These two statutory provisions have not been conplied wth at
all. In the instant case the transaction took place in the year 1990. The
expendi ture ought to have been considered in the accounts of the succeeding
year. In the instant case the audit report was ultimately released in the
1994- 1995. The explanation offered for the delay in finalising the audit
account cannot stand scrutiny in view of the above two provisions of the
Tami | Nadu Act 17. It is now stated that the appellant has retired from
service. There is also no acceptable explanation on the side of the
respondent explaining the inordinate delay in initiating departnenta

di sciplinary proceedings. M. R Venkataramani, |earned Senior counsel is
appearing for the respondent. H's subm ssion that the period fromthe date
of commission of the irregularities by the appellant to the date on which
it cane to the know edge of the Housing Board cannot be reckoned for the
pur pose of ascertaini ng whether there was any delay on the part of the
Board in initiating disciplinary proceedi ngs agai nst the appellant has no
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nerit and force. The stand now taken by the respondent in this Court in the
counter affidavit is not convincing and is only an afterthought to give
sone expl anation for the del ay.

Under the circunstances, we are of the opinion that allow ng the respondent
to proceed further with the departnental proceedings at this distance of
time will be very prejudicial to the appellant. Keeping a hi gher governnment
of ficial under charges of corruption and di sputed integrity would cause
unbear abl e mental agony and distress to the officer concerned. The
protracted disciplinary enquiry agai nst a government enployee shoul d,
therefore, be avoided not only in the interests of the governnment enpl oyee
but in public interest and also in the interests of inspiring confidence in
the m nds of the government enployees. At this stage, it is necessary to
draw the curtain and to put an end to the enquiry. The appellant had

al ready suffered enough-and nore on account of the disciplinary

proceedi ngs. As a nmatter of fact, the mental agony and sufferings of the
appel l ant due to the protracted disciplinary proceedi ngs woul d be nuch nore
than the puni shment. For the m stakes committed by the department in the
procedure for initiating the disciplinary proceedings, the appellant should
not be nmade to suffer.

We, therefore, have no hesitation to quash the charge nmeno i ssued agai nst
the appellant. The appeal is allowed. The appellant will be entitled to al
the retiral benefits in accordance with law. The retiral benefit shall be
di sbursed within three nonths fromthis date. No costs.




