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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
O QacClJ.
M SCELLANEQUS PETI TI ON NQ 37 OF 2001

SICOM Limted ..., Petitioner
ver sus
Shri Bal kri shna
H nmatranka and Ors.  ..... Respondent s
W TH
M SCELLANEQUS PETI TION NO 38 OF 2001
SICOM Limted ..., Petitioner
ver sus
Shri Bal kri shna
H nmatranka and Ors. ..... Respondent s
W TH
M SCELLANEQUS PETI TION NO 39 OF 2001
SICOMLimted ..., Petitioner
ver sus
Shri Bal kri shna
H nmatranka and Ors.  ..... Respondent s
W TH
M SCELLANEQUS PETI TION NO 22 OF 2002
MSFC Limted ..., Petitioner
ver sus
Shri Bal kri shna
H nmatranka and Ors.  ..... Respondent s

Kevil Setalvad with MP. Rege for the petitioner.
M. L. Bansal or respondent nos.1, 5, 7 and 8.

CORAM S. U KAMDAR, J.
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DATE : 14TH MARCH, 2005.
JUDGVENT

1. The present petition is filed wunder the
provisions of section 31(1) (aa) of the State
Fi nanci al Corporation Act, 1951. The petitioner is a
financial institution. Sone tine in or about
February, 1993 the conpany known as Sanjivani Agro
| ndustries approached the petitioner with a request
to grant a loan of nore than Rs.110.00 Lacs for
setting up a plant for solvent extraction and oil
refinery at Plot no. A1 in the Palus Industrial Area
of MDC within the wvillage limts of Palus,

Tal uka- Tasgaon, District-Sangli .

2. The said application for grant of term | oan
was sanctioned by the conpany and the said |oan
anount was advanced by the petitioner to the said
company. The conpany executed an indenture of

nortgage dated 16.8.1993 securing the said |oan
anount and nortgaged the pl ant, rmachinery and
building of the conpany with the said financial

i nstitution. The respondent herein being respondent

no.1l to 4 have executed the deed of guarantee dated
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16.8.1993 and the respondent no.2 and 5 has executed
the deed of guarantee dated 20.9.1993 in favour of
the petitioner herein guaranting the repaynent of the
af oresai d amount by the respondent conpany which is a

princi pal debtor.

3. The sai d guarantee is unequi vocal and
inter-alia recites that on the default bei ng
coonmitted by the conmpany to nmake paynent of any
i nstal ment anmount the guarantors would be liable to
repay the said anount to the petitioner herein.
Pursuant to the aforesaid arrangenent the | oan anpunt
was disbursed to the conpany and the conpany has
utilised the sane. The conpany nade defaults in
repaynents of the aforesaid anmount fromtinme to tine
and thus conmtted breach of the terns and conditions
of the said |l oan agreenent. |In the circunstances a
| egal notice was issued on 9.1.1998 by the petitioner

recalling the said | oan anount fromthe conpany.

4. It is the case of the petitioner that inspite

of various demand notices and rem nders the repaynent
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of the [|oan anmount was not effected by the conpany
and therefore the petitioner invoked the guarantees
by notice dated 21.1.2000 and called wupon the
respondents to repay the aggregat e dues of
Rs. 1,14, 15,000/- . The conpany was decl ared sick by
the board for industrial and financial reconstruction
under the provisions of the Sick Industrial Conpany
(Special Provisions ) Act, 1985 and ultimately the
board rejected the reference and recommended that the
conpany shoul d be wound-up. By order dated 17.1.2000
the said conpany has been wound up. In t he
circunstances the petitioners seek to recover the
said anmpount agai nst the respondent guarantors. The
claim of the petitioner as on the date of the filing
up of the petition is Rs.1,94, 25, 180.00/-. In
pursuance of the directions of the apex court in the
case of Central Bank of India vs. Ravindra and Os.
reported in (2002) 1 SCC 367. The petitioner has
filed an affidavit in rejoinder setting out the up to
date claim The claimanount as on the said dated is

of sum of Rs. 4, 37, 69, 240/ -.

5. The af fidavit filed by t he petitioner
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inter-alia states that the aforesaid anount of
Rs. 4,37,69,240/- was arrived at after giving due
credit of Rs.1,30,00,000/- received towards the sale
proceeds of the nortgaged properties. the said
nortgaged properties were sold by the petitioner in
exerci se of power conferred under section 29 of State

Fi nanci al Corporation Act, 1951.

6. The | ear ned counsel appearing for t he
respondents have inter-alia contended before ne that
the present petition should be dismssed in the |ight
of legal position narrated hereunder. It has been
contended by the | earned counsel for the respondent
that the present petition is not maintainable in view
of the judgnent of the division bench of this court
in the case of Maharashtra  State Fi nanci al
corporation VS. M s. Jaycee Dr ugs and
Pharmaceuticals Pvt. Ltd and O's. reported in 1991
2 SCC 637. It was contended that in so far as the
provi sions of the SFC Act is concerned the sane does
not cover the cases of guarantor and it only applies
in respect of nortgaged property. Thus the present

petition cannot |ie under the provisions of the said

::: Downloaded on - 26/06/2024 07:33:17 :::



Act . The |earned counsel for the r espondent
corporation has rightly drawn ny attention to the
judgnment of the apex court in the case of Mahrashtra
State Financial Corporation vs/. Jaycee Drugs and
Pharmaceuticals Pvt. Ltd and O's reported in 1991 2
SCC 637 by which the division bench judgnment of this
court referred to above has been set aside and the
appeal therefrom has been allowed. 1In so far the
aforesaid contention of the respondent is concerned
the Suprene court has expressly negatived the sane in
para-23 of the said judgnent and in view thereof | do
not find any substance in the argunments advanced by
the I|earned counsel for the respondent and on the

aforesaid count | reject the sane.

7. The second contention of the | earned counsel
for the respondent that the sale proceeds which was
received by the petitioner by disposing off the
assets of the conpany has not been given credit.
Even in respect of the said contention | do not find
any nerits because in the affidavit dated 4.1.2004
the petitioners have pointed out that the necessary

credit has been given and after giving the necessary
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credit the aforesaid anount is still outstandi ng and
payable. In view thereof I do not find any nmerits in

respect thereof.

8. The third contention of the |learned counsel
for t he respondent that this court has no
jurisdiction because the factory of the principal
debtors i.e. the conpany is situated at Thane and
the assets which were nortgaged were also situated in
Thane and thus this court cannot invoke t he
jurisdiction. The said contention is pl ainly
required to be rejected for the sinple reason that
all the eight respondents are residing at Bonbay.
The present petition is not filed either against the
principle debtor or in respect of the nortgaged
property but filed against the respondents in their
capacity as guarantors. The deed of guarantees are
admttedly executed in Minbai and the anount
t hereunder is al so payable at Munbai. Admittedly the
petition is filed only for receiving the «claim
arising under the deed of guarantee. There are no
securities in respect of the said claimand thus in

my opinion this court shall have jurisdiction because
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all the respondents are residing at Bonbay. Thus
| ooking from either of the angle i.e. where the
respondents are residing or where material part of
cause of action has arose this court alone shall have
jurisdiction to entertain and try the jurisdiction.
| therefore do not find any nerits in the aforesaid

contention and therefore reject the sane.

9. This leads nme to the next contention advanced
by the |earned counsel for the respondent that the
present petition is liable to be dism ssed for non
j oi nder of necessary parties. According to him the
principle debtor is the necessary party and in
absence of the principle debtor the present petition
cannot be determ ned. Al ternatively the |earned
counsel has also contended that there are two deeds
of guarantees and in respect of both the guarantees
separate proceedings should have been filed by the
petitioner and there is a msjoinder of cause of
action as well as respondents and therefore also the
present petition is liable to be dismssed. In ny
opi nion both the aforesaid alternate contention |acks

any nerits whatsoever. The present petitionis filed
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against the respondents in their capacity as the
guarantors and that the anmount received is also one
single amunt which is advanced to the principal
debt or. Merely because two sets of gurantees are
executed by two different sets of respondents I do
not think it is necessary to file two different
proceedi ngs when cause of action is one and the sane.
| amalso of the further opinion that the principle
debtor is neither necessary not proper party to the
proceedings initiated against the guarantor. It is
well settled that |liability of the guarantor and
principal debtor is joint and several and thus
i ndependent suit and proceedi ngs can be filed agai nst
them w thout inpleading each other parties to the

respective proceedi ngs.

10. The last contention which is advanced by the
| earned counsel for the respondent was that the claim
is barred by the law of Iimtation. According to the
him the first default has been commtted by the
princi pal debtor |ong back and therefore the anount

shoul d have been cl ai ned by t he petitioner
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i medi ately thereafter. The |egal notice given is of
9.1.1998 and in the said notice the anobunt was
required to be repaid imrediately. The principle
debt or which is the conpany has conti nuously
defaulted in nmaking the paynent thereafter. The
liabilities of the guarantors arises only after the
guarantees are invoked and not prior thereto and
therefore | find that the present petition is within
tinme. In any event under the deed of guarantee the
liabilities of the guarantors continue to subsist and
coexist as long as the anmount is not repaid by the
principle debtor and therefore also | do not find any
substance in the contention of limtation advanced by
the | earned counsel for the respondent herein. There
is no nerits in the any of the contentions advanced
by the |learned counsel for the respondents. In view

thereof | pass the follow ng order.

The respondent no.1 to 8 are ordered
and directed to pay jointly and severally to
the petitioner a sumof Rs.4,37,69,240/- with

interest thereon fromthe date of 1.2.2005 as
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per the |oan agreenent. The respondent no.1
to 8 are also ordered and directed to pay the

petitioner cost of the present petition.

Learned counsel appearing for the respondent
seeks stay of the order and judgenent. Lear ned
counsel appearing for the petitioner opposes for the
said stay. Stay granted upto 15. 4. 2005.

sd/ -
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