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1. Leave granted.

2. Thi s appeal has been filed by the appellant-firm agai nst
the judgnent and order dated 01.11.2004 passed by the High

Court of Judicature at Allahabad i n Income Tax Appeal No.

94/ 2004. By the inpugned judgnent, the H gh Court

di sm ssed the appeal of the appellant in limne and affirnmed
the order dated 15.01.2004 of the |Income Tax Appellate

Tri bunal, Lucknow Bench.

3. The facts in short are as under: -

The appellant-firm (hereinafter referred to as \023the
appel | ant - assessee\ 024) is carrying on business as Comi ssion
Agent in raw hides and skins.  The raw hi des and skins
conpri ses of buffal o hides, cow hides, katta and katai or goat
and sheep skins. The goods are brought in the Mandi (narket)
by Waparis (traders) through trucks. These VWaparis 'go to
di fferent Arhatdaars (Comm ssion Agents) of their choice
where they get the goods counted. The amount is first entered
in the Bilti Register, after that bundl es are prepared and each
VWyapari is given his Lot Nunber. Sonetinmes, the VWaparis
requested the Arhatdaars (Conmm ssion Agents) to pay the
freight charges of the trucks. The Arhatdaar opens account of
each Wapari in his Ledger Book where nunbers of different
types of pieces of raw hides are entered w thout entering the
noney val ue thereof. The Vyaparis sonetinmes stayed in the
Mandi for 4 or 5 days to study the nmarket thenselves and
then they would give instructions to Arhatdaars for selling
their goods.

4. When goods are sold, the sale price mnus comm ssion
and other charges are credited in the account of the Waparis
and commi ssion charges or other charges receivable are

credited in the relevant accounts and full sale price of the
goods is debited to the account of the purchaser. The
Arhatdaars shall mamintain full details such as weight rate, the
name of Waparis whose goods are sold and nanme of the
purchasers in Taul / Shumar Bahi. This book contains origina
entry. Thereafter, entries are passed through jakar and posted
in relevant accounts of |edger. This practice is being foll owed
by each and every Arhatdaar. The Vyaparis paid the bal ance
amount generally in cash, in installnents or full after receipt
of the amount fromthe customers. The rate of conmission on

di fferent type of hides and skins is settled by the Association
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and no Arhatdaars can charge anything nore on that account.

5. The appel | ant -assessee filed incone tax return for the
assessment year 1984-85 declaring Rs. 1,32,830/- as its tota

i ncome as Commi ssion Agent. The Income Tax O ficer, Crcle

\ 02611, Kanpur, vide assessnent order dated 13.03.1987 franed
under Section 143(3) of the Income Tax Act, 1961 (hereinafter
referred to as \023the Act\024) has treated the appell ant-assessee as
\021la Trader\ 022 and not as \02la Commi ssion Agent\022 and assessed its
total inconme Rs.4,06,810/- for paynent of inconme tax. He

i ssued penalty notice under Section 271(1)(a) and 271(1)(c)

and 273(2)(a) of the Act, separately.

6. Bei ng aggri eved, the appell ant\026assessee preferred an
appeal before the Conm ssioner of Incone Tax (Appeals). The
Comm ssi oner of Income Tax vide order dated 04.04.1988

partly allowed the appeal. The appell ant\026assessee and the
respondent\ 0261 ncone Tax Departnment feeling aggrieved agai nst
the order of the Conmi ssioner of |Incone Tax filed two

separ ate appeal s before the I ncone Tax Appellate Tribunal

The Tribunal by order dated 19.08.1993, without going into

the nerit's of the case, set aside the assessnent order and
remanded the file back to the Assessing Oficer to re-scrutinise
the entire accounts after giving the appell ant-assessee an
opportunity of being heard and al so giving the appellant-
assessee an opportunity of filing any evidence in support of its
claimthat there was no discrepancy in its accounts as

poi nted out by the Assessing Oficer or as found out by
Conmi ssi oner of | ncone Tax (Appeals) in-his order dated

04.04. 1988.
7. On remand, the Assessing Oficer issued sumons to ten
traders under Section 131(1) of the Act. Inresponse to the

summons, five traders appeared and gave evi dence in favour of
the appel |l ant\ 026assessee. The renmaining five traders did not
appear because they could not be served with the sunmopns as
they were residing outside the State of U P. The Assessing
Aut hority has drawn adverse inference against the claimof the
appel | ant\ 026assessee and assessed Rs. 2,30,704/- as tota

i ncomre for the assessnent year 1984-85 treating the
transaction with the absentee traders as havi ng been done by

t he appel | ant\ 026assessee in the capacity of \021Trader\ 022 and not as
\ 021Commi ssi on Agent\ 022.

8. The appel | ant\ 026assessee has assail ed the i npugned order
dated 29.03.1996 of the Assessing Authority before the
Conmi ssi oner of I ncone Tax (Appeals), who vide his order

dat ed 09. 06. 1997 set aside the said order by hol ding as

foll ows: -

\ 023The appeal relates to a fairly old year, for which

reason the scope for enquiry has been reduced,

now. In ny opinion, it was rather arbitrary to

treat the appellant as dealer in respect of

outside U. P. parties who did not appear before

the A.O while accepting himas an \021Arhatiya\022-in

respect of those who appeared before the A O

The A. O did not get any enquiry done fromthe

sai d \021Arhat Market\022. Therefore, in nmy opinion, it

is no longer desirable to stretch this dispute.

Accordingly, the AQO is directed to accept the

appel l ant as an \021Arhatiya\022 for this year and al so

to accept the profit from comm ssion shown by

hi m 024
9. The Revenue, feeling aggrieved, preferred an appea
before the I ncone Tax Appellate Tribunal. The Tribunal by its

order dated 15.01.2004 allowed the appeal and held that the
appel | ant\ 026assessee has failed to produce any evidence that the
transactions, in question, were not conducted by the
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appel | ant\ 026assessee as \021VWyapari\ 022 but the transactions were
conducted on conmi ssion basis. Being aggrieved agai nst the
said order, the appellant\026assessee filed | ncome Tax Appea
before the H gh Court. The H gh Court, as noticed above, has
concurred with the findings recorded by the Assessing

Authority as confirmed by the Appellate Tribunal and

di sm ssed the appeal in limne. Now, the appellant\026assessee is
before this Court.

10. We have heard M. Subramani um Prasad, the |earned
counsel for the appellant\026assessee and Shri T.S. Doabi a,

| earned Seni or Advocate for the respondents, and with their

assi stance examned the nmaterial on record. The |earned
counsel for the appellant\026assessee subnitted that the Hi gh
Court has conmitted grave error of fact and | aw in disnissing
the appeal in |imne without proper appreciation of the facts
and | egal proposition of |aw . According to him for non-
appear ance of the traders sunmoned by the Assessing

Aut hority, no fault could have been | aid upon the appellant\026
assessee and the Assessing Authority, the Appellate Tribuna

as well as the High Court are not justified in draw ng adverse
i nference against the appell ant\026assessee holding it to be
\021Trader\ 022 in relation tothe transacti ons conducted by the
appel | ant - assessee of ‘the same goods in the sane manner as

was conducted with the traders whose evidence was accepted

by the Assessing Authority.

11. Per contra, the | earned senior counsel appearing on
behal f of the respondents has sought to support the order of
the Assessing Authority which has been confirned by the
Appel l ate Tribunal as well as by the H gh Court, contending
that this Court in exercise of its discretionary jurisdiction
under Article 136 of the Constitution of India shall be slowin
interfering the well-reasoned orders of the authorities and the
H gh Court based upon the proper appreciation of the facts in

i ssue and the | aw.

12. Havi ng consi dered the respective contentions of the

| earned counsel for the parties and having gone through the
entire material on record, we are(of the view that the

i mpugned judgnent and order of the H gh Court cannot be

sustai ned. The record reveals that for the year 1983-84, the
Assessing Authority had accepted the clai mof the appell ant-
assessee dealing in the business of hides and skins as \021a
Conmi ssi on Agent\022. The appel | ant\ 026assessee filed a chart of
paynments nmade to the purchasers by the traders through the
appel | ant\ 026assessee acting as a Comm ssion Agent.~ The five
traders, who appeared before the Assessing Authority, have
supported the claimof the appell ant-assessee to be \021a

Conmi ssi on Agent\ 022 and not \02l1a Trader\022 and the Assessing
Aut hority has accepted their evidence hol ding the appell ant-
assessee as a Conmi ssion Agent in respect of the transactions
conducted with them by the traders. The appel |l ant-assessee
coul d not be held responsible for non-appearance of those five
traders to whomthe summons were issued by the Assessing

Aut hority, as they are residing outside the State of U.P. For
non- appear ance of those traders, no adverse inference ought

to have been drawn by the authorities bel ow and the

appel | ant - assessee has | ed satisfactory evidence that its
business is only that of the Conmi ssion Agent and not \02la
Trader\ 022 dealing in the goods. Now, the subject-matter of
assessment for the year 1984-85 has been opened by the

Revenue after a | apse of about 10-11 years hol ding the

appel | ant - asseessee as \021Trader\ 022 in respect of dealers who are
now living outside the State of U P. The appell ant-assessee
could not be treated unequally between those traders who had
appeared before the Assessing Authority and supported the
claimof the appell ant-assessee and on the contrary draw ng
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adverse i nference agai nst the appell ant-assessee for non-

appearance of other five traders to whom summons of the

Assessing Authority could not be served. On this ground

itself, the order of the Assessing Authority cannot be found
reasonabl e, tenable and justified. As noticed above, the

Assessing Authority for the assessnent year 1983-84 had

accepted the claimof the appellant\026assessee having acted as
Conmi ssion Agent in respect of the sane articles which were

brought by the sellers to the Arhatdaars in the Mandi for sale.

13. In this view of the matter, the Commi ssioner of |Incone

Tax is right in holding the appell ant\026assessee as an \021Arhatiya\ 022
(Comm ssion Agent) for the year 1984-85 and not as \02ltrader\022 as
hel d by the Assessing Authority and accepted by the Incone

Tax Appel late Tribunal as well as by the H gh Court.

14. In the result, for the foregoing reasons, this appeal is

al l owed and the order of the Hi gh Court dated 01.11.2004

passed in |I.T. A No. 94/2004 uphol ding the order dated

15. 01. 2004 of the Inconme Tax Appellate Tribunal, Lucknow

Bench, in/| TA-No. 1170/ Al'l d/ 1997 for the Assessnent Year

1984-85 and the original order of the Incone Tax O ficer dated
29. 03. 1996 hol-di ng the appel | ant\ 026assessee as \021Trader\ 022 and not
\ 021Commi ssi on Agent\ 022 are quashed and set aside and as a result
thereof, the order dated 09:06.1997 recorded by the

Conmi ssi oner of |Incone Tax (Appeals) Il Kanpur, in Appea
No.CIT(A)I1/5/1TO 2(7)/96-97/67 shall stand restored. The

parties, however, are left to bear their own costs.




