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ACT:

Constitution of India, 1950-Article 366(22)-Scope of -
Recognition of Rulers by President-Order by Presi dent
"derecognising” all Rulers--Validity of order-Power, if
political-1f exercise of paranountcy rights.

Constitution of India 1950-Article 291-Article if creates an
obligation to pay Privy Purse-Repudiation of obligation if
act of State--"Charged on .... the Consolidated Fund of
India", meaning of-Article if a provision relating to"
covenant within the neaning of Article 363.

Constitution of India, 1950-Article 363- Excl usi on of
jurisdiction of Courts-Scope of exclusionary cl auses-
Determ ning the meaning of articles 366(22), 291, 362 and
363, if within bar of Article 363-"Dispute arising out of
provision of the Constitution relating to covenant", meaning Artic
le if "recreation" of paranountcy.

Constitution of India, 1950-Article 362-1f a provision
"relating to" Covenent etc. within the nmeaning of Article
363.

Constitution of India, 1950-Articles 19(1)(f) and 31 and
Article 32-Order of President under Article 366(22)--0Order
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of President under Article 366(22) "derecognising" Rulers-
Repudiation of liability to pay Privy Purse and denial of
rights and privileges-If violation of fundamental rights-
Mai ntai nability of petition-Privy Purse-If property.

HEADNOTE:

On the promul gation of the Indian Independence Act, 1947,
the Princely States adjoining the Dom nion of India merged
with the Domnion of India. The instruments of rmerger
provided for_the integration of the States and guaranteed to
the Rulers the Privy Purse, succession according to law and
custom to the gaddi of the State and personal rights,
privileges, dignities and titles. These instruments were
concurred in and guaranteed by the Dominion of India.
Later, the States integrated with the Union of India under
the Constitution of India, 1950, the Rul ers abandoning al
aut hority in regard to their territories. Speci a
provi sions were enacted in the Constitution regarding Privy
Purses and the rights and privileges of the erstwhile
Rul ers. By article 291, the sum, guaranteed by the
Dom nion of India to any Ruler as Privy Purse under any
covenant or agreement was to be charged on and paid out of
the Consolidated Fund of India and the. suns so paid were to
be exenpt fromall taxes on incone. By article 362 the
Parliament, the State Legislatures and the executive of the
Union and the States were enjoined to have due regard to the
guar ant ees and assurances under the covenants and agreements
between the CGovernnents of the Dominion of 1ndia and the
heads of the former Indian States. Also,  provisions were
nmade in various statutes conferring on the "Rulers" " certain
privileges and benefits. By Art. 366(22) a "Ruler" was
defined to mean the prince, chief or other person by whom
covenant and agreenents. were entered - into and who "for the
time being" was recogni sed by the President as the Ruler and
i ncl uded any person who "for the tine being"
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was recognised by the President as the successor of such
Ruler. Article 363 excluded the jurisdiction-of the Supremne
Court and all other courts "in respect of any dispute
arising out of any provision of a treaty, agreenent,
covenant etc." or in any dispute "in respect of any right
accruing under or any liability or obligation arising out of
any of the provisions of the Constitution relating to any
such treaty, agreenment, covenant" etc.

On Septenber 2, 1970, a Bill intituled the Constitution
(Twenty Fourth Amendnent) Bill 1970, and providing  that
"Articles 291 and 362 of the Constitution and clause (22) of

article 366 shall be omtted" was introduced -in t he
Lok Sabha. The Bill was declared passed. On Septenber 5,
1970, the mption for consideration of the Bill did not

obtain in the Rajya Sabha the requisite majority of not |ess
than two-thirds of the nenbers present and voting as
required by Art. 368 of the Constitution. The notion for
introduction of the Bill was declared lost. A few hours
thereafter the President of India, purporting to exercise
power under cl. (22) of Art. 366 of the Constitution signed
an instrunent wi thdrawi ng recognition of all the Rulers. A
conmuni cation to the effect was sent to all Rulers in India
who had been previously recogni sed under art. 366(22) of the
Constitution.

The petitioners noved this Court under Art. 32 of the
Constitution chall enging the order of the Presi dent
"derecogni sing" themas unconstitutional, ultra vires and
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voi d. They contended that the President had no power to
wi t hdraw recogniti on of Rul er once recogni sed; that assum ng
the President had such power, exercise of the power was
coupled with duty to recogni se his successor; that the order
of the President "derecognsing” all the Rulers en masse
amounted to arbitrary exercise of power for a collatera

purpose; that the Order violated the constitutional nandates
in articles 291 and 362; that article 291 created an
obligation in the Union of India to pay the Privy Purse and
Privy Purse was property; and that the Oder being one
wi thout authority of law infringed the guarantee of the
fundanental rights under Arts. 19(1)(f), 21 and 31 of the
Constitution. The Union of India contended, inter alia,
that the petition was not naintainable, because, the source
of the right to receive the Privy Purse and to be accorded
the privileges clained was a political agreement and the
privy purse was in the nature of a political pension; that
in recognising or derecognising a ruler the President
exerci sed a political power which was a sovereign power and
that the rights and obligations were liable to by varied or
repudi ated in accordance with "State policy"; that the
jurisdiction of the Courts toenforce rights and obligations
arising out of the covenant was excluded, because, the
rights and obligations arose out of act of state; that the
concept of paranountly of the British Crown was inherited by
the Union of India and therefore recognition of Rulership
was a "gift of ' the President"; _and further that the
petitioners stood excluded by article 363, for, they were
seeking either to enforce the covenants and agreenents or
were seeking to enforce the provisions of the Constitution
"relating to" such covenants.

HELD: Per Hi dayatullah, C. J. Shah, Vaidialingam  Hedge,
G over and Dua, JJ. (Mtter and Ray, JJ. dissenting).

The Oder of the President "derecognising" the Rulers is
ultra vires and illegal. [69 G 100 C

(Per Hidayatullah, C.J. (1) The action of the President
wi t hdrawi ng recognition of all Rulers is ultra vires article
366(22) and a nullity. Article 366(22) neither ~“expressly
nor by inplication places the power in the hands of the
President to say that although a Ruler -is in existence or

11

a successor is available there shall be no ruler of any
particular state. The definition contenplates the exi'stence
of the Ruler "for the tinme being". The phrase "for the tine
bei ng" cannot nean that any person can be appoi nted who has
no clai mwhatever or that tenporary appoi ntrments nay be made
or that no appoi ntrment need be made. The continuity of a
Rul er of an Indian State is obligatory so long as the Ruler
is alive or a successor can be found. The obligation to
recognise a Ruler is bound up with the other guarantees
contained in articles 291 and 362 and the definition in
article 366(22) is nerely the key to find a particular
Rul er . The wi thdrawal of recognition fromall the Rulers
renders the guarantees, as also the relevant articles of the
Constitution, inoperative. [58 A-H

(ii) The right to recognise a ruler, fromout of severa

claimants, is not an act of paramountcy. The selection has
to be in accordance with | aw and custom The Constitution
gave the right to the President to recognise a Ruler for the
time being; but it cannot be stretched to give a paranountly
of the sane character as that enjoyed by the British Crown.
To claimsuch a paramountcy one has to, ignore conpletely
the arrangenents by which the Rulers parted with their
territories and ruling rights and were assured of their
privy purses and privileges. The rights becane consti-
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tutionally protected rights which so long as the Ruler’s
line was not extinct belonged to the Ruler "for the tine
bei ng. In short, when the guarantees were given by the
Constitution, paramountcy if any, went out. Article 362 is
the converse of paranountcy inasnmuch as it conpels the two
i nbs of governnent to have "due regard"’ to the guarantees
and assurances given to the Rulers. Nor can article 363 be
said to "recreate" parampbuntcy. That article was i ntended
to keep certain matters outside the jurisdiction of the
courts. The Rulers are citizens of India and the President
or the Governnent of India cannot invoke the doctrine of
paramountcy to sustain an illegal inroad upon the rights of
citizens. [51 H 52 B]

(iii) The argunent based on act of state is not of any
nore validity. An 'Act of State’ is not avail able against a
citizen. It is a sovereign act which is neither grounded in
law nor does it pretend to be so. It is "a catastrophic
change ~constituting a new departure”. Since there are no
sovereign or political powers under our Constitution every
action of “the -executive Iinb of government nmust seek
justificationin sone |aw. The very existence of article
363, which it is said incorporates some kind of paranmountcy
or act of state, shows that there is no political power
outside the law, otherwise an additional bar would hardly
have been necessary. [53 B]

Sal aman v. Secretary of State for India, [1966] | K B. 613,
State of Saurashtra v. Menon Haji Ismail, [1960] 1 S.CR
537 and Secretary of State in Council for India v. Kanachee
Boye Sahaba, [1859] 13 More P.C: 22, referred to.

(iv) Covenants and agreements -cannot be said to create
"inperfect obligations" since the Constitution takes the
matter into itself and gives themits own guarantees. 1In so
far as those guarantees becane a part of —our Constitution
and were included in various statutes they would 'be en-
forceable according to the tenor of the Constitution and
ot her | aws subject, of course, to any bar created by article
363. [L55 G

G G bson & Ors. Assignees of J. Mllandai no, Bankrupt v.
The Eas India Co., 132 E.R 1105, Peter Paznany -University,
(Series A/B No. 61 p. 231) Jurisdiction of the Courts of
Danzi ng, Advisory Opinion No. 15, Series B. No. 15 and State
of Rajasthan v. Shyam Lal,[1964] 7 S.C.R 174 referred to.
L744Sup C /71

12

(v) It is not open to the petitioner to describe the action
of the President as wanting in good faith w thout pleading
any collateral fact. Further, the reasons for a decision by
the President cannot be probed into in view of articles
74(2) and 361(1). [56 E]

(vi) The argunment on behalf of the Union of India that
article 291 only lays down the source and manner of - payment
but creates no right to claim receive or enforce paynent is
a conplete msreading of the article. Article 291 makes the
amount payable to the Ruler and, therefore, creates a right
in himto denand it. The words "shall be charged and paid
out of etc." make the paynent obligatory and when expanded
the words read "shall be charged on and shall be paid out
of" etc. The direction to pay is in no uncertain terms.
The recipient is nentioned in cl. (b) where the article says
"and the sums so paid to any Ruler’ and this shows who is to
be paid. Therefore, the Article in addition to the source
and manner also lays down that it shall be paid and paid
free of taxes on incone to the Ruler. The article is self-
supporting and self-ordaining. The result of charging a sum
on the Consolidated Fund is to provide that this destination
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shall not be altered even by vote of Parlianment and the
charging 1is sufficiently effective for ensuring the right
application. [62 D63 B

(vii) Article 363 does not bar relief to the
petitioners. The words provisions of this Constitution’ in
the latter part of article 363 arc not l|eft wunqualified.
The draftsmen would have referred to the nunbers of the
articles if disputes of every kind under those articles
stood excl uded. The requirenment is that it nust be a
provision "relating" to a treaty, covenant etc. The words
"relating to’ mean that the provision nust bear upon
treaties etc. as its dom nant purpose or thene; it is not
suf ficient if treaties are nentioned there for sone
collateral purpose. So tested, [65 D E]

(a) Article 362 is a provision relating to a treaty,
covenant etc. Its dominant theme is 'the rights, privileges
and dignities of the Rulers under covenants and agreenents
and, therefore the provision is one relating to covenants
and agreenents. [65 G H

(b) Article 366(22) has for its domnant purpose the
sel ection of Rulers through the application of the covenant

and agreenents. When the President acts-within the four
corners of his authority the matter is barred by article
363. VWhat the President has done 'is to take awnay

recognition 'fromall Rulers and such a power does not flow
from article 366(22) and the bar of article 363 does not
apply to such a dispute. The dispute arises neither from
t he covenants etc. nor from the  provisions of t he
Consti tution. Therefore, it ceases to have the protection
of article 363. [66 C H

(c) Article 291 is not a provision relating to. covenants
and agreenments but a special provision for the source of
paynment of Privy Purse by charging themon the Consolidated
Fund and for naking the paynment free of taxes on incone; it
does not in its dom nant purpose and theme answer the
description in the latter part of article 363. The  nention
in Art. 291 of covenants and agreenments is for /its own
purpose so that the anmpbunts need not be specified. [67 H 68
B]

[Hs Lordship did not express any opinion on-the question
whet her withdrawal of recognition on grounds which are sound
and sufficient is capable of being questioned in a court of
I aw. ]

13

(viii) The petitions are nmintainable under article 32 of
the Constitution. The obligation to pay the Privy Purse
bei ng absolute the right to clai mwhen due subsists in each
rul er. As soon as an appropriation Act is passed there
established credit-debt and the outstanding Privy Purse
becomes the property of the Ruler in the hands of the
gover nment . It is also a sum certain and absolutely
payabl e. Therefore Privy Purse is property and any  action
to deprive the Rulers of their Privy Purses nust ' be an
infringement of articles 19 and 31. [60 F; 62 0. 59 H

H H The Maharana Sahib Shri Bhagwat Singh Bahadur - of
Udai pur v. The State of Rajasthan, [1964] 5 S.CR 1,
Madhaorao Phal ka v. State of Madhya Bharat, [1961] 1 S.CR
967, State of Madhya Pradesh v. Ranojirao Shinde & Anr.,
[1968] 3 S.C R 489 and Standard Marine Insurance Co. V.
Board of Assessors, 128 La. 717, referred to.

Langdel |, Summary of the Law of Contract, P. 124 Bl ackstone

Commentaries Vol. Il XXV pp. 390-398, referred to.
(Per Shah, Sikri, Shelat, Bhargava, Vaidialingam G over and
Dua, JJ.)

(1) By the provisions enacted in article 366(22), 291 and
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362 of the Constitution, the privileges of Rulers are made
an integral part of the Constitution and they cannot be
deprived of these privileges arbitrarily. Granting that
under clause (22) of Art. 366 the President nay w thdraw the
recognition of a person as a Ruler, the power to nullify
i mportant provisions of the Constitution does not flow ’'from
that clause. The power conferred by the clause has to be
exercised consistently with and in aid of the constitutiona
schene. The power nmay be exercised, in the case of first
recognition, only in favour of a person who has signed the
Covenant, and in favour of his successor having, regard to
the custonms and | aws governing the state if the Ruler dies
or becones incapable of functioning or his recognition is
wi t hdr awn. By the wuse of the expression "for the tine
being" in cl. (22) Art. 366 the President is not invested
with an authority to accord a tenporary recognition to a
Rul er nor with authority to recognise or not to recognise a
Ruler arbitrarily; the expression predicates that there
shall 'be’  a Ruler of the Indian State, that iif the first
recogni sed ~Ruler dies or ceases to be a Ruller a successor
shall be appointed and that there shall not be nore rulers
at a given tinme. By the express injunctionin Art. 53(1)
the executive power vested in the President is directed to
be exerci sed i n/~ accordance with t he Constitution
Therefore, the power is intended to be exercised in aid of
and not to destroy constitutional institutions. The power
is plainly coupled wth duty-a duty.. to- maintain con-
stitutional institutions, the constitutional provisions, the
constitutional schene and the  sanctity of the sol emm
agreements entered into by the predecessor of the Union
Government, which are accepted, recogni sed and -incorporated
in the Constitution. An order nerely "derecognising" a
Rul er w thout providing for continuation of the institution
of Rul er shi p, whi ch is an integral part of t he
Constitutional scheme, is, therefore, plainly illegal. [74
C 81 H82 D, E 83 A

[ The Court did not express any final opinion on the question
whet her the expression "for the time being” in relation to
the persons who had entered into covenants or —agreenents.
and in relation to the successor, inplies that the President
has the power in appropriate cases and for adequate reasons
to withdraw recognition. Al so, the Court did not decide the
guestion whether in certain exceptional circunstances the
President nmay in granting recognition to a successor depart
in the larger interest of the country fromthe strict rule
of custom governi ng succession to the, gaddi. [74 B-C, 82 G
H

14

(ii) The President is not invested with any political power,
transcending the Constitution which he may exercise to the
prejudice of citizens. The Constitutional nechanism in a
denocratic polity does not contenplate existence of any
function which may qua the citizens be designated as
political. The history of negotiations which culmnated in
the integration of the territories of the Princely States
bef ore the conmencenent of t he Constitution clearly
i ndicates that the recognition of the status of the Rulers
and their rights was not tenporary and also not liable to be
varied or repudiated in accordance with "State policy". Nor
does the Constitution invest the executive branch of the
Union with the power to abolish the concept of Rulership
Privy Purse and the privileges on the plea that these have
becorme inconpatible with "denocracy, equality ,and socia
justice". The power of the President to determine the
st at us of the Rulers by cancelling or wi t hdr awi ng
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recognition to effectuate the policy of the Governnent to
abolish the concept of Rulership is therefore liable to be
chal l enged in these petitions. [75 D, 76 B]

Rai Sahi b Ram Jawaya Kapur and Others v. State of Punjab

[1955] 2 S.C.R 225 and Jayantilal Anritlal Shodhan v. F. N

Rana. [1964] 5 S.C. R 294, referred to.

Nawab Usman Ali Khan v. Sagarmal, [1965] 3 SSC R 201 and
Kunvar Shri Vir Rajendra Singh v. Union of India and O hers.
[1970] 2 S.C.R 631 distinguished.

(iii) An action not authorised by Ilaw against the
citizens of the Union cannot be supported under the shelter
of paramountly. After the withdrawal of British power and
the extinction of paramobuntcy of the British the Domnion
CGovernment of India. did not and could not exercise any
par amount cy over the States.  The functions of the President
of India stemfromthe Constitution, not froma "concept of
the British Crown" identified or unidentified. VWhat the
Consti tution does not -authorise, the President cannot grant.
Rul ership is therefore not a privilege which the President
may in the exercise of his discretion bestow or w thhold.[94

C D
(iv) Cause (a) of article 291 which enacts that the Privy
Purse "shall be charged ~on and be paid out of t he

Consol idated Fund of India" clearly raise an obligation to
pay the Privy Purse. A charge gives a right to receive
paynment out of a specified fund or property in preference
over ot hers. In the absence of clear indications to the
contrary it would be difficult to hold that the expression
"charge" used in the context of the financial matters of the
state has a different neaning. ~The Constitution does not
recogni se any sequence of priorities. But that ‘does not
alter the fundanental character of ~a charge that it
speci fies a fund out of which satisfaction of t he
expenditure charged nust be nade and that the prescribed
expendi ture shall have priority in paynent to the person for
whose benefit the expenditure is charged on the Fund. The
Constitutional obligation to proceed in the manner set out
in Arts. 112, 113 & 114 inposed upon the President and the
Parliament, inplies, a right in the person or -persons in
respect of whomthe expenditure is to be incurred. That
view is supported by other provisions.in the Constitution.
Clauses (a) & (b) of Art. 291 nmust be read with articles
112, 113 and 114; they are parts of a single schene. They
contenplate that the Privy Purse shall be included in the
financial statenent as charged upon the Consolidated Fund;

it shall be beyond the voting power of the Parlianent; its
destination shall not be altered: it shall be paid to the
Rul er after the Appropriation Bill is passed, and

15

when paid it shall be free fromliability to pay taxes on
i ncore. This is an integrated process, which cannot be
interrupted wi t hout di sl ocating the constitutiona
mechanism [87 A, 88 B; 88 E & 89 D

Govind Chandra Pal v. Dwarka Nath Pal, I.L.R 35 Cal. 837

and Raja Sri Shiva Prasad v. Beni Madhab, |I.L.R | Pat. 387,
referred to

(v) Article 291 does not nerely incorporate recognition of
the obligation to pay privy purse under covenants incurred
by the Governnent of the Dominion of India; it gives rise to
a liability dehors the covenants. After the Constitution

the obligation to pay privy purse rested upon the Union of
India not because it was inherited from the Dom nion of
India but because of the constitutional nandate under Art.
291. The source of the obligationis in Art. 291 and not in
the covenants and agreenents. Reference to the covenants
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and agreements in the articleis for defining the privy
pur se. The obligation which arose out of the nerger
agreenment and was on that account an act of state stied its
original character on acceptance by the Constitution. The
Uni on of India cannot plead act of state as defence against
claimby the Rulers to Privy Purse. [89 F;, 90 B-D

Doss v. Secretary of State for India in Council, [187] L.R
19 Eq. 509, Saleman v. Secretary of State for India, [1906]
| K B. 613 and Union of India & Ors. v. Gaalior Rayon Silk
Manuf acturing (Weaving) Co. Ltd. & Anr., [1964] | S.CR
892, hel d inapplicable.

(vi) An obligation which arises out of a constitutiona
provi si on to pay to the citizens suns of noney in
recogni tion of obligations of the predecessor Governnent nay
scarcely be called inperfect. A perfect obligation pertains
to the domain of |aw-and justice and inperfect obligation to
the domai n of benevol ence. [89 E]

(vii) The courts have jurisdiction to interpret and to
determ ne’ the true neaning of articles 366(22), 291, 36 2
and 363 " and the bar to the jurisdiction of the courts by
article 363 is alimtedbar. “Article 363 excludes the
jurisdiction of the courts only in respect of the natter
specified therein. A provision which purports to. exclude
the jurisdiction of the courts in certain matters and to

deprive the aggrieved party of the normal renedy wll be
strictly construed, /for, it is a principle not to be
whittled down that an aggrieved party will not, unless the

jurisdiction of the Courts is by clear enactnent or
necessary inplication bar-red, be denied recourse to the
courts for determnation of his rights. Itis wthin the
province of the Court alone to determ ne what the dispute
br ought before it is, and to determ ne whether t he
jurisdiction of the Court is, because it falls w thin one of
the two linbs of article 363, excluded qua that dispute.
Jurisdiction to try a proceeding is barred under the first
l[inb of article 363 if the dispute "arises" out  of the
provision of a covenant; it is barred under the second linb
of the article if the court holds that the dispute is’' wth
respect to a right arising out.of a provision of the
Constitution relating to a covenant. A dispute that an
order of an executive body is unauthorised, or a legislative
nmeasure is ultra vires, is not one arising out of any
covenant under the first linmb of article 363, nerely because
the order or the neasure violates the right of the citizen
which, but for the act or nmeasure, were not in question
The dispute in such a case relates to the validity of the
Act or the vires of the neasures. Exclusion of the Court’s
jurisdiction by the terns of the relevant words in_ the
second linb of Art. 363 liesin a narrow field. The
expression "provisions of this Constitution relating

16

to" nmeans provisions having a dom nant and i edi at e
connection with; it does not mean merely having a reference
to. If the constitutional provision relating to a covenant
is the source of the right clainmed to accrue, or liability
clained to arise, then clearly under the second linb the

jurisdiction of the <court to entertain a dispute wth
respect to the right or obligation is barred [94 H95 D, 96
B-E, 99 F]

(viii) It cannot be urged that the jurisdiction of the
courts to enforce rights and obligations arising out of the
covenants was excluded because the rights and obligations
arose out of acts of State and by constitutional provision
t hat exclusion was affirmed and extended after t he
Constitution. There can be no act of State against its own
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citizens by the State. The Rulers who were bef ore
i ntegration of their States aliens qua the Dom ni on
CGovernment are now citizens. Their rights and obligations

which arose froman act of State are now recognised and
accepted by the Union of India. An act of state vanishes
when the new sovereign recognises either expressly or by
inplication the rights flowi ng therefrom Enf orcenment  of
those rights and obligations is governed by the nmunicipa

l aws, and unless the jurisdiction of the Courts is excluded

in respect of any dispute, the courts will be conpetent to
grant relief. [93 A-(
State of Qujarat v. Vora Fidalli Badruddin M thibharwal a,

[1964] 6 S.C.R 461, referred to.

(ix) Article 366(22) is a provision relating to recognition
of Rulers and that is the direct and only purpose of the

provision. It is not a provision relating to a covenant and
the reference to the covenant or the agreenent of the nature
mentioned . in article 291 is only for determ ning who may be
recognised as a Ruler. The 'limted exclusion of the,
jurisdiction of courts in article 363 does not operate upon
the claimfor a privy purse relying upon article 291. [97 C
E; 98 E]

Nawab Usman Ali Khan-v. Sagarmal, [1965] 3 S.C.R 201 and
Kunvar Shri Vir Rajendra Singh v. Union of India and Ohers,
[1970] S.C. R 631 di'stingui shed and expl ai ned.

[ The observations in Nawab Usman Ali Khan that the essentia

political character of the guarantee for the paynent of
privy purse preserved by article 363, and the obligation
cannot be enforced in any municipal court held unnecessary
for the purpose "of the decision in that case and
incorrect.][98 D E]

(x) Reference to the covenant in article 291 nerely
identifies the sum payable as privy purse; it does not make
the article a provision relating to the covenant. The
source of the right to receive the privy purse is the
constitutional mandate; it is not the covenant. A  dispute
as to the right to ,receive the privy, purse is therefore

not a dispute arising out of the covenant within the /first
linb of article 363 nor is a dispute with regard to a right
accruing or obligation arising out of the provisions of a
constitution relating to a covenant. [99 B-(

(xi) Article 362 is plainly a provision relating to
covenants wthin the neaning of article 363. A claim to
enforce the rights, privileged and dignities under the
covenants will therefore be barred by the first Ilinmb of
article 363 and a claimto enforce the recognition of right
and privileges recognised by article 362 wll ~be barred
under the second linb of article 363. Jurisdiction of the
courts will however not by excluded where the relief clained
is founded on a statutory provision enacted to give effect
to personal rights under article 362 [99 D

17

(xii) Therefore, the Court wll give effect to the
constitutional nmandate in art. 363 only if satisfied that
the dispute arises out of any provision of a covenant which
is in force and was entered into or executed before the

comencemnent of the Constitution and to  which "t he
predecessor of the CGovernment of India was a party, or that
it is in respect of rights, liabilities or obligations

accruing or arising under any provision of the Constitution
inrelation to a covenant; but since he right to privy purse
arises wunder article 291 the dispute in respect of which
does not fall in either clause, the jurisdiction of the
court is not excluded. Again, the jurisdiction of the Court
is not excluded in respect of disputes relating to persona
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rights and privileges which are granted by statutes. [99 F-

(xiii) Since the order of the President is wthout
authority of law there is a clear infringenment of the
guarantee of the fundanmental rights under articles 19(1)
(f), 21 and 31 (1) of the Constitution. [72 H]

The Court did not express any opinion (1) on the question
whether a dispute that an executive act or |legislative
neasure operating upon a right accruing or liability arising
out of a provisionis invalid, falls within the second linb
of article 363 and (ii) on the plea that the order was made
for a collateral purpose.

On the view taken, the Court did not deal with the plea that
Rul ership was "property" and the Order of the President
deprived the petitioners of that property without authority
of law. [73 A]

Per Hedge, J. (1) The nmeaning given to the expression
‘“Ruler’~ in article 366(22) is only for the purpose of the
Constitution and not for any other purpose. Rul ers of
I ndi an St'ates di sappeared as soon as their territories were
nerged with India and all those ~quondam Rulers becane
citizens of India. Their rulershipis nerely a status
entitling them to Privy Purse and certain privileges.
Articles 291, 362 and 366(2)(a) and (b) (before Its
deletion), as well as entry 34 of List | of Schedule WVII
referred to Rulers and, therefore, it became necessary to
define that expression. [160 E-G 161 A]

(ii) Article 366(22) inposes a constitutional duty on the
President and for that purpose has conferred on him certain
powers. The power is one coupled with duty.  The President
cannot create a successor;  he can only recognise the
successor. Recogni ti on neans the power to locate. Hence
the power conferred on the President under the second part
of article 366(22) is a very limted power. The power has
to be exercised in accordance with law, in other words it
has to be exercised as a quasi-judicial power. The
expression "for the tine being" in the second part of the
article is relevant as the question of recognition'of a new
ruler arises on the death of each Ruler. The ~ expressi on
contenplates the continuity of Rulership so-long as the
Rul er who entered into covenant or agreenment or a - successor
of his is in existence. [164 G B-(

(iii) The power to recognise the Rul ers does not include
the power not to recognise. The President cannot -~ do
indirectly what the | egislature cannot do directly. Rul er

as referred to in sone of the provisions of the Constitution
is an entity created by the Constitution to further certain
pur poses recogni sed by the Constitution. That entity cannot
be abolished either by the executive or by the legislature.
Therefore, it 1is not possible to spell out a power to
abolish the Rulership under Article 366(22). [165 G H

18

[H s Lordships did not go into the question whether a Ruler
once recogni sed can be derecogni sed by the President and, if
so, under what circunstances.]

(iv) The power of recognition of the Rulers cannot be
clained to be a facet of the paranpbuntcy enjoyed by the
British Crown. Parampuntcy is the very antithesis of rule
of law and the government of |ndia cannot consider itself a
superior, power inits relationship with the <citizens of
this country. Nature and scope of the power exercisable by
the President under a provision of the Constitution nust be
spel l ed out fromthe | anguage of the provision and from the
purpose intended to be served by the provision. [166 E- G

(v) The plea of State policy is irrelevant in the context
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of this case. |If the Constitution has laid dowmn a policy,
t hat policy cannot be departed from either by t he
| egislature or by the executive. Neither the |egislature
nor the executive, can have a policy which runs counter to
the policy laid down by the Constitution. [159 E]

(vi)The stand taken by the Union of India that the concept
of Rulership, Privy Purse and the privileges guaranteed to
the Rulers have becone inconpatible with "denbcracy equity
and social justice" raise political issues. This Court is
not the forumfor going into political issues, nor is it
concerned with political passions surrounding the issues
arising for decision in this case. [159 B

(vii) Hi dayatullah, C.J. concurring). There is nothing
like a political power under our Constitution in the natter
of relationship betweenthe executive and the citizens. The

Constitution recogni ses only three power viz:, t he
| egi slative, judicial and executive. The executive cannot
exerci se any sovereignty over its citizens. The |ega

sovereignty vests with the Constitution and the politica
sovereignty with the people. ~ The President is a creature of
the Constitution; he canonly act in accordance wth the
Constitution. [DF]

Kunwar Shri  Vir Rajendra Singh v. Union of India & Os,
[1970] 2 S.C.R 631. distinguished.

(viii) The President on the advice of the Cabinet has
di sregarded the mandate of arts. 53(1), 73(1), 291, 362 and
366(22). That being so, his order nust be held to be ultra
vires the Constitution; hence a nullity. [168 B]

(ix) The inpugned order is also unconstitutional for the
reason that the power conferred wunder art. 366(22) is
exercised for a collateral purpose. The circunstances under
whi ch the inpugned order cane to be nmade show that there was
attenpt to do indirectly what the governnent could not do
directly. Such an exercise of power is inpermssible  under
article 366(22). If the Constitution or any of its
provisions have ceased to serve the needs of the  people,
ways nust be found to change thembut it is inpermissible to
bypass the Constitution or its provisions. For that reason
al so the inpugned orders nust be held to be ultra vires art.
366(22). [167 B

Balaji v. State of Mysore, [1963] Supp. 1. S CR 439
(x)Article 363 has to be read harmoni ously with articles 291
and 366(22). For the purpose of giving necessary direction
to the Union and State executive as well as to the Union-and
State | egislatures.

19

t he Constitution recognised the rights accruing and
liabilities and obligations arising under various agreenents
and covenants which recognition nade t hose right,
liabilities and obligations enforceable. But Wi t hout
article 363 article 362 would have opened the flood gate of
[itigation. The Constituent Assenbly evidently wanted to
avoid that situation. That appears to have been the nmain
reason for enacting article 363. [185 F-G & 186 A-(

Raj endra Singh's case, State of Seraikella v. Union of India
and Anr. etc., [1951] S.C.R 474, Visweshwar Rao v. The
State of Madhya Pradesh, [1962] S.C.R 1020, Sri Sudhansu

Shekhar Singh Deo v. The State of Orissa, [1961] | S.CR
779, H H The Maharana Sahi b Shri Bhagwar Si ngh Bahadur of
Udai pur v. State of Rajasthan & Ors. [1964] 5 S CR | and

State of GQujarat v. Vora Fiddali Badraddin Mthibarwala,
[1964] 6 S.C.R 461, held inapplicable.

Nawab Usmanali Khan v. Sagarmal, [1965] 3 S.C.R 201,
di stingui shed.

Nawab Bahadur of Muirshidabad v. Karnani Industrial Bank
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Ltd., 58 I. A 215, referred to

(xi)Article 363 excludes the jurisdiction of courts only in
respect of matters conming under article 362. The contention
that article 363 excludes also the right arising from
article 291 because article 291 also protects persona

rights falling within the scope of article 362, has no
force. Privy Purse was taken out for special treatnment by
the Constitution wunder article 291 and therefore it s
excluded from the general provision in article 362.

Furt her, there was no purpose in guaranteeing the paynent
of Privy Purse under article 291 and then taking away the
right to recoverthemunder article 363. |In the case of

nost of the Rulers the right toreceive Privy Purse was

an enforceable right even before article 291 cane into
force. It is not easy to accept the contention that what
was an enforceable right was made wunenforceable by the
Constitution. [184 H 185 D

(xii)The “liability wundertaken under article 291 is a new
liability and not an affirmation of an existing liability
ari sing under the covenants and agreenents. The article is
in no way linked wth “covenants  and agreenents. The
covenants and agreements only continue as evidence as to
matters nmentioned inthe first part of article 291. After
article 291 cane into force there is no legal relationship
bet ween the covenants and agreenents and that article. The
article read with Art. 366(22) constitute a sell contained

code in the matter of payment of Privy Purses and those
articles operate on their own force. [177 D, E]

(xiii)lt is not possible to accept the contention that the
expression "charged on...... the Consol i dated Fund of |ndia"
in article 291 nmerely neans that the anounts  payable as
Privy Purse are not notable and that the expression ' neither
creates a right in favour of the person in whose benefit the
charge is created nor is the Consolidated Fund pl edged for
the paynment of the Privy Purse.~ If an itemof expenditure
charged on the Consolidated Fund nmerely neans that the
expenditure is non-votable then there was no need to provide
in article 113 that "so much of the estimate as relates to
expenditure charged upon the Consolidated Fund of  India

shall not be submitted to the vote of  Parlianment". That
part of article 113 was evidently enacted to make effective
the statutory |I|ien over the Consolidated Fund created in
favour of the person to,

20

whom the paynment had to be nade. It enphasises the fact

that the pledge created in favour of the person for whose
benefit the charge is created by the Constitution, cannot be
taken away even by the Parlianent. No sooner the President
recogni ses the Ruler of an Indian State, he beconmes entitled
to the Privy Purse guaranteed under article 291 from the
date the Constitution came into force. Every constitutiona
sanction for paynent is necessarily a mandate to pay if that
sanction relates to the discharge of an obligation; it is an
enf orceabl e nandate. Besi dest he executive cannot take the
stand that it will not respect a mandate of the Constitution
unless that nmandate is enforceable in a court of [|aw
Whet her a particular constitutional nandate is enforceable
or not, itis all the sane binding on all the organs of

the State. [177 E-H 182 C- DO

(xiv)A dispute whether the President has the power to
abolish all Rulers wunder article 366(22) quite plainly
cannot be held to be a dispute in respect of "any right
accrui ng under or any liability or obligation arising out of
any of the provisions of the Constitution relating to any
such treaty, agreement, covenant........ within the meaning
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at the second part of article 363. Wiat is in dispute is
the true scope of the power of the President under article

366(22) . Power is an authority whereas a right in the
context in which it is used in article 363 signifies
property. A dispute as regards the interpretation of a

provision of the Constitution is not a dispute wthin the
contenpl ation of the second linb of article 363 as it is not
a dispute in '"respect of any right, liability or obligation

The word "relating to" is a word of wide inport but in the
context in which it is used in article 363, it must have a
narrower, neaning. The word nmeans "to bring into relation",

or "establish relation_ between". In other words, the
provision of the Constitution in question nust be |inked
with the nerged agreenents or covenants directly and
i mredi ately. It nust have no independent exi stence

Article 366(22) is an independent provision. |t has nothing
to do with the agreenments and covenants. [186 G 187 G
(xv)Article 362 clearly links itself with the agreements
and covenants and it has no independent existence apart from
the agreenments and covenants; [182 G

[H s Lordship did not findit necessary to go into the scope
of article 362.]

(xvi)The petitioners have established that their rights
under articles 31 and 19(1)(f) have been contravened. The
right to receive the Privy Purse under article 291, being a
legal right, is a right enforceable through the courts of
I aw. That right is undoubtedly property. -~The denial of
those benefits which had been afforded the Rulers under
statutes is again a contravention of the petitioners’
fundanental right to property. [194 E, G

State of MP. v. Ranojirao Shinde and Anr. [1968] 3 S.C R
489 and Madhaorao Phal ke v. State of Madhya Bharat. [1961] |
S.C.R 957, referred to:

(Per Mtter. J. dissenting). The Oder of the President
though unjustified, is not |liable to be challenged, because,
article 363 is a bar to the mintainability of the
petitions. [152 G H

(1)Article 366(22) inplies not nmerely a right or power but

a duty or obligation to recognise a person as a Ruler both
at the commencenent of the Constitution and even afterwards
so long as the line of

21

Rulers lasted and the choice of a person as a Ruler to
succeed another has to be nade applying the law and custom
attaching to the gaddi of a particular state. Unless a
Rul er can be identified for the purpose of the Constitution
articles 291, 362 and 363 cannot be appli ed. Clause (22)
fixes the identity of the Ruler for the purposes of. the
Constitution as a prince, chief or other person by whom any
covenant or agreenment as is referred to in clause (1) of
article 291 was entered. into. The power or -duty to
withdraw recognition nust be confined to cases when the
first recognition was not proper.

Maharaja Pravir Chandra Bhanj Deo Kakatiya v. The State  of
Madhya Pradesh, [1961] 2 S.C.R 501 held inapplicable.
(ii)The power of recognition is- not a political power in
the paranountcy field. 1In strict legal theory whatever
paramountcy there was before the 15th August 1947 in the
British Governnent |apsed with the passing of the Indian
| ndependence Act. Paranountcy de facto there undoubtedly
was but no legal sanction can be ascribed to such
par anount cy.

Virendra Singh & Others v. State of U P., [1951] 1, S.CR
415, Dal mia Dadri Cenent Co. Ltd. v. Commi ssioner of |ncone-
tax, [1959] S.C R 729, Secretary of State v. Komachee Boyee
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Shiba, 7 MI1.A 476, Doss v. Secretary of State L.R 19
Equity 509 and Sol onobn v. Secretary of the State, [1906] |
K. B. 613, distinguished.

(iii) Once the Rulers ceded their territories and
accepted the Constitution oflndia they becane citizens of
India and the plea of continuance of an actof state as
agai nst them cannot be accepted.

(iv) The recognition of Rulership is not an exercise of
political power vested in the President:

Kunwar Shri Vir Rajendra Singh v. Union of India, [1970] 2
S.C R 63 1, explained.

(v)Article 291 is nmeant to put the guarantee as to paynent
of Privy Purse contained in the Covenants and agreenents on
a firmand sure footing. It is not a nere declaration of
pi ous intention which the executive could disregard at its
whim or pleasure; so longas it finds a place in the
Constitution it isto be acted wupon.

(vi)Article 363 inposes an absolute bar on the jurisdiction
of all courts to adjudicate upon disputes covered by it.
The object of the article was as much to save the Rul ers who
had entered into covenants or agreenments etc. from their
rivals or kinsmen comng to court to upset the covenants or
agreements as to shield 'the Government of India from
attenpts on the part of Rulers to rip open the covenants.
To see whether any dispute falls within the second linb of
the article one nust ‘exanmi ne the content of the right or the
l[imt of the liability or obligation arising out of any
constitutional provision which. provision ints turn mnust
relate to any treaty, agreenent etc. The expression relate
to" neans, inter alia, "stand in sone relation, to have
bearing or concern, to pertain, to refer to, bring into
association with or connection with". [127 E-H]

22

State of Seraikella & Qthers v. Union of 1ndia and Another
[1951] S.C R 174, Sudhansu Shekhar Singh Deo v. The State
of Orissa, [1961] | S.CR 779, Nawab Usmali Khan v.
Sagarmal, [1965] 3 S.C. R, 201, Bishanbar Nath v. Nawab
| mdad Ali Khan, 17 |.A 181, Nawab Bahadur of Mishi'dabad v.
Karnani Industrial Bank Ltd., 58 I.A. 215, referred to.
(vii)Article 291 is a provision of the Constitution relating

to covenants or merger agreenents. It is not a- provision
nmerely for finding out the amobunt of the liability of the
Dom nion of |India by way of privy purse to a Ruler. It

expressly refers to covenants or agreenents entered into - by
the Rul ers under which paynent of sums free of tax has  been
guaranteed or assured by the governnment of the Dominion of
India as Privy Purse and gives the termas to Privy Purse a

new shape and form The article seeks to instill life and
vigour into the termfor paynment of Privy Purse in the
covenant by creating a new channel Ileading out of the

guarantee of the government of the Dom nion of India which
was no longer in existence and making it flow along a
constitutional course by putting the liability of the Union
of India for payment of the sums beyond controversy. So
considered any dispute as to paynent of privy purse would
cone under the bar of article 363. [136 G 140 D; 14t D; 142
D, 143 C

Kunwar Shri Vir Rajendra Singh v. Union of India, [1970] 2
S.CR 631, referred to.

(viii) Since the President’s power or right or duty or
obligation to recognise a person as a Ruler arises not
nerely out of the provisions in article 366(22) but also the
covenants, nerger agreenents or instrunents of accession the
dispute is one which arises out a provision of t he
Constitution relating to a treaty, agreenent, covenant etc.
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interns of article 363. [151 D E]

(ix)It cannot be urged that if the act conplained of s
ultra vires or anullity the jurisdiction of the courts
woul d not be excluded. constitutional provision of the Kkind

of article 363 transcends this kind of consideration. Al
that the Court has to see is whether the dispute falls
within either |inb of the article. |If the dispute is so

covered the court is precluded fromexam ning whether the
contention of the party asserting a right was genui ne or of
real substance. FEqually, the bar will apply where a party
denying the right asserted or contesting the claim put
forward is quilty of action which on the face of things
appears to be arbitrary if there be sone scope for raising
the plea in denial or contradiction. [151 C

Pratap Singh v. The State of Punjab, [1964] 4 S.C.R 773 and
Makhan Singh v. State of Punjab, [1964] 4 S.CR 797,
expl ai ned.

R M Lohia v. State, 11966] | S.C. R 709, Ram Swarup v.
Shikar | Chtind, [1966] 2 S.C R 553, Sadanandan v. Kerala
[1966] 3 S.C. R 590, Jaichand Lal v. Wst Bengal, [1966]
Suppl . S.C.R 464, Raja Anand v. U P. Stale, [1967] I
S.C.R 373, Dhul abhai v. Madhya Pradesh, [1968] 3 S.CR
662, The Ceneral Assenbly of Free Church of Scotland v. Lord
Over Town, [1904] A.C. 515, R v. Bryant, [1956] | A ER
341, Anismimnic Ltd. v. Foreign Conpensation Conmm ssion and
another, [1969] I A E.R 208, Secretary of State v. Mask &
Co., 67 1.A 222, Wlverhanpton New  Waterworks Co. V.
Hawkesford, [1859] 6 CB. (N S.) 336. Neville v. London
"Express" Newspaper, [1919] A C 368, Circo' s Coffee Co. V.
State of Msore, 19 S T.C. 66 and C. T. Santhul nathan
Chettiar v. Madras, C A 1045 of 1966 decided on 20th July,
1967, referred to.

23

Ral ei gh I nvestnment Co. Ltd. v. Governor-General in Council
74 1.A 50, disapproved.

(x)Notwithstanding the wde sweep of the provision for
ousting the jurisdiction of courts as regards /disputes
covered by it, article 363 gave ,express power to the
President to have the opinion of this Court to guide hinself
by, and when disputes of such public inportance were
agitating the mnds of nenbers of Parliament and of the
Cabinet it was not only his right but his duty to consult
this Court. [152 A]

Per Ray, J. (dissenting), that the petitions fail ~and -are
di sm ssed

(1) Articie 363 enbodies the principles of Acts of state.
The entire relationship of the Dom nion of India  vis-a-vis
the Indian states was in the domain of Act of State and. the
instrunents, nerger agreenents and covenants did not / have
any constitutional sanction and obligation and were totally
unenforceable in municipal courts. This Court- has in
several decisions so held. Article 363 and the other allied
articles really reflect what the nakers of the Constitution
picked up from the historical past and inserted in the
Constitution. [206 G 207 H|

State of Seraikella v. Union of India & Anr. [1951] S.C. R
474, Virendra Singh & Os. v. The State of Uttar Pradesh
[1955] | S.C R 415, Ms. Dalma Dadri Cenent Co. Ltd. V.
The Conmi ssioner of Inconme-tax, [1959] S.C.R 729, The State
of Saurashtra v. Menon Haji Ismail Haji, [1960] | S.CR
537, St at e- of Qujarat v. Vor a Fi ddal i Badr uddi n
Mthibarwala, [1964] 6 S.C.R 416 and Nawab Usmanali Khan
v. Sagarmal, [1965] 3 S.C. R 201, referred to.

(ii)The power of recognition of Rulership is political
because, it is exercised by the President in relation to
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prince or chief by whom any covenant or nerger agreenent was
entered into and the necessity for recognition arises from

the covenants and nerger agreenents. It is political also
because it is not limted only to the | aw of succession or
custom The reasons of state policy will enter the field.
it is not a conpulsive power. The considerations which

noves the President are matters on which the Court will find
no standard for resolving it judicially. [210 F]

(iii)The rights accruing under or obligations arising out of
the provisions of the Constitution relating to covenants or
nmerger agreenments are inperfect rights. There are no |ega
rights as to recognition of rulership, payment of Privy
Purse and enjoynent of rights and privileges. [208
(iv)Recognition of a Ruler under article 366(22) is only for
the limted purpose of paynent of privy purse and it has no
ot her reference. There —cannot be any legal right to
recogni ti on because, the Power of the president to recognise
for the time being repels any concept of legal right to
Rul ership  Since the obligation to recognise a Ruler arises
only fromthe covenants and agreenents and there cannot be
any legal enforceable right to recognition under t he
covenant, no legal right toarises under article 366(22)
ei t her. This is political power ship' power belonging to
the State, its governnent and policy and there is no
judicial process to adjudicate upon such considerations. It
is sophistry to speak of Rulership as an institution. When
institutions are recogni sed t he Constitution has
specifically designated and recognied them The President
has power to derecognise. The Constitution does not say
that the President is bound to recognise a Ruler. It
follows therefore that after derecognition he is not equally
bound to recognise another person as Ruler. [213 H 214 H
214 C, 26 A

24

Maharaja Pravir Chandra Bhanj Deo Kaktiya v. The State of
Madhya Pradesh, [1961] 2 S.C.R_ 501, Umao Singh Ajit Singh
Ji & Anr. v. Bhagwati Singh Balhbhir Singh & Os., A l.R 1956
S.C. 15 and Kunwar Shri Vir Rajendra Singh v. The Union of
India & Ors., [1970] 2 S.C R 631, referred to.

(v) Article 363 is a non obstante clause —and it is a
constitutional rmandate. The non obstante clause nust _be
allowed to operate with full vigour initsown field. 211
A, 212 A

N. P. Ponnuswami V. Ret ur ni ng Oficer, Namakka
Constituency & Ors. [1952] S.C. R 218, Aswini Kumar -~ Ghosh
and Anr. v. Arabind Bose and Anr. [1953] S.C R~ | and

Dom nion of India and Anr. v. Shrinbai A lrani,  [1955] |
S.C R 206, referred to.

(vi)Article 363 is a positive rule of unenforceability of
certain rights and obligations. This Court has held that
the article is a bar in any dispute relating to “covenants
and nmerger agreenents, that the privy purse is a politica
pensi on and that the article constitutes a bar to
interference by court in a dispute arising by reason  of
recognition of Rulership. [209 H

State of Seraikella v. Union of India & Anr., [1951] S.C. R
474, State of Gujarat v. Vor a Fi ddal i Badr uddi n
M thibarwala, [1964] 6 S.C. R 416and Kunwar Shri Vir
Raj endra Singh v. The Union of India & Os. [1970] 2 S.CR
631, referred to

(vii)The dispute as to jurisdiction of the President is

not in vacuo but is adispute as to right of recognition

of Ruler for the purpose of paynmentof Privy Purse and
enjoynment of rights and privileges. The disputeis whether
the President has or has not the power to make the order
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i mpugned in these proceedi ngs. [213 B
United Provinces v. Governor-General in Council, [1949]

F.C.R 124 referred to.

(viii)Article 366(22) relates to covenants or agreenents.
No person can be recognised as a Ruler until first be
entered into a covenant referred to in article 291, or
secondly, he is recognised by the President as the successor
of the Ruler recognised under the first part of clause (22).
Therefore, the claimto be recognised as a Ruler can only
arise if he or his predecessor signed the covenant and thus
there is express and direct relation to covenants. Article
366(22) has been put in relation to article 291 and article
362 and one cannot abstract article 366(22) from the
collection of those articles. Al these three articles
viz., 291 362 and 366(22) stemfromthe covenants and mnerger
agreements. Ruler in article 366(22) is description of the
person referred to in article 291 and 362. If the
petitioner chal lenges the power of the President to derecog-
nise him heclains that he has a right to continue as a
Ruler and this is aright related to covenants. [216 E-G B-
D]

(ix) The proposition that if the order is a nullity there is
no bar of jurisdiction, is inapplicable to the present case
where the question for consideration is of the Constitution
whi ch under sonme articles confers jurisdiction on this Court
and in another article excludes the jurisdiction of the
Court. A private clause of this nature-in the Constitution
stands on an entirely different footing froma clause of
t hat nature in other statutes. The fallacy of t he
petitioners’ subm ssion that~ because the  order of the
President is a nullity the petitioners’ property rights are
invaded and hence the jurisdiction of this Court is
attracted, 1is, in totally overlooking the provisions of
article 363 which excludes in express and unambi guous ' terms
the jurisdiction of this Court "notw thstanding" any
provi sion of the Constitution.. Wen the Constitution which
invests this

25

Court wth jurisdiction with one hand divests it of
jurisdiction with another in specifically designed disputes
the attempt to overreach the article which bars the
jurisdiction of the Court will be totally inmperneable. 219
C, F-H

Smt . UjamRai v. State of Uttar Pradesh, [1963] I S.C R
778, S. Pratap Singh v. The State of Punjab, [1964] 4 S.C. R
733, Makhan Singh v. State of Punjab, [1964] 4 S.C.R 779,
Lala Ram Swarup & O's. v. Shikar Chand and Anr.,  [1966] 2
S.CR 533, Anisminic Ltd. wv. For ei gn Conpensati on
Conmi ssion, [1969] 2 A C 147, Dhul abhai and Ors. v.  The
State of Madhya Pradesh, [1968] 3 S.C R 662 and
Comuni cations Assns. v. Douds, 339 U S. 382, referred to.
(x)Article 291, being a constitutional recognition 'of the
guarantee regarding Privy Purse nentioned in covenants and
agreements, does not create any new and i ndependent right of
paynment of Privy Purse; therefore the article is related to
covenants. It enbodies the constitutional recognition for
the fulfillment of the guarantees and assurances given by
the Government of |India in respect of Privy Purses and
provi des for necessary adjustments in respect of Privy Purse
entailed by changed circunstances and conditions. A Ruler
of an Indian State without being recognised a Ruler by the
President, cannot prefer any claimto Privy Purse under
article 291. The Ruler of an Indian State nentioned in the
first Part of article 291 is different fromRuler nentioned
in 291(b). The latter refers to the Ruler defined under
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article 366(22) and recognised by the President. It is
because of the conbi ned effect of articles 291, 366(22) and
363 that this Court held in Nawab Usman Ali Khan's case the
privy purse was paid on political consideration that it was
not a right legally enforceable in any municipal court and
that the political character was preserved by article .363
by taking privy purse beyond the reach of courts of |aw
[221 B, B; 222 E-H|

Nawab Usman Ali Khan v. Sagarmal, [1965] 3 S.C.R 201 relied
on.

Conmuni cati ons Assns. v. Douds, 339 U S. 382, H H The
Mahar aj a Sahi b Shri Bhagwat Si ngh Bahadur of Udaipur v. The
State of Rajasthan & Os. [1964] 5 S.CR | and Shr
Sudhansu Shekhar Singh Deo v. The State of Orissa and Anr.
[1961] | S.C R 779, referred to.

(xi)Because the paynent of privy purses was to be free of
all taxes under the covenants and agreenments whereas under
the Constitution it is exenpt fromall taxes on inconeg,
article 291 cannot be said to create a newright. The words
"the sunms so paid" incl. (b) of the article relate to the
sum guar ant eed under the covenants and agreenents and to the
same sum charged on the Consolidated Fund. One has to turn
to, the covenants and merger agreenent to have all the
particul ars of persons, sums guaranteed and assured. The
fons et origo is the guarantee in the covenants and
agreements. [227 F]

(xii) The words "charged on and paid out of the Consolidated
Fund" in article 291 do not nean that a security is created
in respect of privy purse and therefore a new and
i ndependent right is created.” Under the article effect is
to be given to the covenants and nerger —agreements where
paynment of any sum has been guaranteed. ~ The charge is only
in respect of the right and obligation under the covenant an
it is therefore neither a new nor an independent right. [223
Dl

(xiii)The words "charged on and paid out of the
Consol i dated Fund" nean that the suns shall not be subnitted
to the vote of Parlianment and article 113(1) nakes a
provision to that effect. |If it were a charge it
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woul d be a debt which woul d be; assignable and there cannot
be any legal validity for such assignment. Charge on - the
Consolidated Fund is an .accounting arrangenment ~before
Parlianment and charge is neant for expenditure. The words
"paid out of the Consolidated Fund" denote the source from
which the expenditure would be net. The right to  paynent
,arises de-hors the charge on the Consolidated Fund, the
right arises fromrecognition by article 291 of guarantee of
paynment of privy purses under a covenant. [224 D, 225 G H]
(xiv) Therefore, article 362 is not the only article /which

falls wthin article 363. Article 363 wuses ‘the word
provi si ons of the Constitution. The word pr ovi si ons
indicate nore than one article. It has to be enphasised

that article 291, 363 and 366(22) have a nmpst direct —and
visible relation to article 363. [228 B-(

(xv)"Rights, liabilities and obligations" in articles

294(b) and 295(1)(b) of the Constitution refer to other
legal rights which were enforceable in a court of |aw
Privy purses under the covenants and merger agreenents were
no such legal rights enforceable in a court of law for the
obvious reason that iif prior to the Constitution the
covenants and nerger agreenents were sought to be enforced
in a municipal court, the governnent would have denurred on
the plea of Act of State. That plea in bar would be
available to the Governnent of India as a defence to any
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clai munder articles 294(b) and 295(1)(b). Articles 294(b)
and 295(1)(b) deal with devolution of liabilities of the
donmi nion and part B States respectively. The Constitution
has dealt wth privy purses and covenants in separate
articles. Therefore, _articles 294(b) and 295(1)(b) can
have no application to privy purses and privileges. [229 E-
Fl

Union of India and Os. v. Gnaalior Rayon Silk Manufacturing
(Waving) Co. Ltd. and Anr., [1964] 7 S.C.R 892 and The
South India Corporation (P) Ltd. v. The Secretary, Board of
Revenue, Trivandram ,and Anr., [1964] 4 S.C. R 280, referred
to.

(xvi) In sum the agreenment to pay privy purses and to
continue privileges of the Princes which were guaranteed by
the Governnent of |India before the Constitution were al
political agreenents  born out of political bargains to
achieve integration of Indian States with the Dom nion of
I ndi a. This political bargain was carried into the
Constitution by theinsertion of article 291 for paynent of
privy purse, article 362 for continuance of privileges and
article 366(22) for recognition ~of Princes, and t he
political character was preserved by inserting article 363
which bar the jurisdiction of the court in respect of
di sputes arising out of covenants and agreenents and these
articles which are/related to the covenants and agreenents.

[229 G
(xvii) The petitioners cannot claimthat the Order affects
their rights under the various statutes. |If the rights are

derived fromrecognition of rulership by the President under
article 366(22) and if the recognition ,cannot be i npeached
no right arises. [230 E]

(xviii) Recognition of rulership is not a legal right nor is
it aright to property. Privy purses is not a legal right
to property and there is no fundamental right to  privy
pur ses. There is no fundanental right to rulership. The
deci sions of this Court which have held that article 363 is
a bar to rights to privy purse, personal rights and
privileges and recognition of rulership frombeing agitated
in courts, have spoken the words of the Constitution., [231

C]
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M C. Setalvad, B.G Mirdeshwar, R Copal akrishnan, J. B

Dadachanj i, Ravi nder Narain, OC  Mathur and Sur.oj a
Gopal akri shnan for the petitioners (in WP. No. 377 of
1970).

M C. Chagla, B. G Mirdeshwar, J. B. Dadachanji, R
CGopal akri shnan and Sur oj a Copal akri shnan, for the

petitioners (in WP. No. 378 of 1970).

M K. Nambyar. B G Mirdeshwar. J. B. Dadachanji and R
Gopal akri shnan, for the petitioners (in WP. No. 379 of
1970).

N. A. Pal khivala, M C. Setalvad, B. C. Murdeshwar, J. B.
Dadachanji R Gopal akrishnan and R N. Banerjee, for the
petitioners (in WP. No. 380 of 1970).
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Niren De. Attorney-GCGeneral, Jagadish Swarup, Solicitor-
General R H Dhebar S P Nayar and S. Chakravarti, for the
respondents (in WP. No. 380 of 1970).

Niren De. At t orney- General , Jagdi sh Swarup. Solicitor-
General, R R Dhebar and S. P. Nayar, far the respondent (in
WP. No. 381 of 1970).

Jagadi sh Swarup, Solicitor General. Raneshwar Nath and S.
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R M Hazarnavis, R N Sachthey and Vineet Kumar, for the
Advocat e- General , Maharashtra.

M M  Abdul Khadar, Advocate-General of Kerala and K M

K. Nail-, for the Advocate-Ceneral for the State of Keral a.
Lal Narayan Sinha Advocate-Ceneral;, for the State of /Bihar,
D. P. Singh, R K Garg and S. C. Agarwala, for the Advocate
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B. Das, Advocate-CGeneral, for the State of Wst Bengal ,~ S.
S. Ray, GS. Chatterjee and Sukumar Basu, for the
Advocat e- General for the State of Wst Bengal .

Ashok Das, Advocate-General, for the State of Oissa,
Santosh Chatterjee and G S. Chatterjee, for the Advocate-
CGeneral for the State of Orissa.

G S. Kasliwal, Advocate-Ceneral for the State of
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H. L. Sijabal, the Advocate-CGeneral for the State of
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State of Punjab.

A.C. Glati, Rajinder Jain, D. P. Ghosh and G Banerj ee,
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H DAYATULLAH, C.J. delivered a separate concurring Judgnent.
The Judgrment of SHAH, SIKRI, SHELAT, BHARGAVA, VAI DI ALI NGAM
GROVER and DUA, JJ. was delivered by SHAH, J. HEGDE, J.
delivered a separate concurring judgrment. M TTER and RAY,
JJ. gave dissenting Opinions.

Hi dayatullah, C. J--On Septenber 6, 1970, the President of
India passed a laconic order in respect of each of the
Rulers of former Indian States. The order was served by a
Secretary to Government of India. A sanple order issued to
the Ruler of Gaalior State may be read here :




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 181

No. 21/14/70-Poll. 111

Government of India

M nistry of Home Affairs

New Del hi the 6th Septenber 1970
ORDER
In exercise of the power vested in himunder Article 366(22)
of the Constitution, the President hereby directs that wth
ef f ect from the date of this O der Hi s Hi ghness
Mahar aj dhiraja Madhav Rao Jiwaji Rao Scindia Bahadur do
cease to be recognised as the Ruler of Gwalior.
By order and in the nanme of the President.

Sd. /-
L. P. SINGH
Secretary to the Governnent of India
29
Al  these orders were notified together in the Gazette of
I ndi a of Septenber 19, 1970, Part Il1. They resulted in the

forthwith stoppage of the Privy Purses received by the
Rul ers and the discontinuance of their personal privileges.
These writ petitions under Article 32 of the Constitution
were filed by some of the Rulers as test cases to question
the orders. They ask for a wit, direction or order
declaring the Presidential Order to be wunconstitutional
mala fide, wultra vires-and void, and for quashing it, a
wit, direction /or ~order declaring 'that the severa
petitioners continue to be Rulers and thus to be entitled to
their respective Privy Purses and  personal rights and
privileges and a further wit, direction or order directing
the Union of Indiato continue to " pay the Privy Purses as
before and to recognise the personal rights to privileges
and to observe the, provisions of the Covenants and Merger
Agr eenent s.

This judgnent and order will govern all these petitions.
Since the issues involved in all the petitions are conmon
and there are only mnor differences in the steps before the
States nerged with the Indian Union, it is sufficient if an

illustrative petition is dealt with. |In this judgnent |
shall refer to the petition filed by the Ruler of GQGnalior
which is first on ny list and enbraces alnost all the

varying aspects of the question. The other —petitions are
identical except for some details which are special to a
particular Ruler but are not material for the discussion of
the issues invol ved.

The Ruler of the Gmalior State succeeded to the gaddi of the
State on July 16, 1961 on the denise of his father: On
August 15, 1947 the father had signed an Instrument of
Accession of his state to the Domi nion of India, as then
established, and it was accepted by the Governor-General of
India on the following day. This Instrunent of Accession
was simlar to those which the other Rulers signed on
di verse dates. It is to be found at p. 165 of the Wite
Paper on Indian States and is exhibited with the Petition as
Ex. A On April 22, 1948 the father, as Ruler, signed a
Covenant with other Rulers of this area and the United
States of Madhya Bharat was fornmed on June 15, 1948. On the
conming into force of the Constitution of India, the State of
Madhya Bharat becane a Part B State. On the passing of the
Constitution (Seventh Anendnent) Act 1956, Madhya Bharat
State ceased to be a Part B State and was integrated wth
the State of Madhya Pradesh as provided under the States
Reor gani sati on Act, 1956. | shall now say sonething in nore
detail about these several steps.

The Instrunents of Accession were executed in furtherance of
the Indian | ndependence Act, 1947. On June 3, 1947 the

30
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British Governnent announced their plan of transfer of power
in India. The Governnent of India forned a Mnistry of
St ates under Sardar Vall abi hbhai Patel and it was decided to
secure the accession of Indian States on three subjects
External Affairs; and Communications. The Act provided for
| apse of sovereignty of the British Crown in India over the
Indian States’ and they were free to accede to any of the
two Donminions of India or Pakistan or to continue as
i ndependent sover ei gns. A reference to the I ndi an
| ndependence Act, 1947 appears necessary at this stage.
The preanble of the Act stated that the Act was to nake
provision for the setting up in India of two independent
Dom nions and to provide for natters consequential on or
connected with the setting up of those Dominions and-to
substitute certain provisions in the Governnent of I|ndia Act
1935. Section 1 of the Act fixed the 15th day of August,
1947 as the appointed ate, fromwhich the two independent
Dom nions were to cone into existence. Section 2 denarcated
their 'territories, but wthout prejudice to the generality
of the provisions of sub-section (3) of that section, the
accession - of I'ndian States to either of the two Doni nions
was not to be prevented. Imediately afterwards the India
(Provisional Constitution) Oder 1947 was promul gated and
certain substitutions were nade in the Governnent of India
Act 1935 by the Governor-General by virtue of subsection (2)
of Section 8 read with section 9 of the lndiian |ndependence
Act . Sections 5 and 6 of the Government of India Act 1935
were replaced by the followi ng sections
"5. Establishment of the Dom nion

(1) The Dominion of India established by the

I ndi an Independence Act, 1947, shall as from

the fifteenth day of August 1947, be a Union

conprising :-

(a) t he Pr ovi nces herei nafter called

CGovernors’ Provinces;

(b)the Provinces hereinafter called  Chief

Comm ssi oners’ Provinces.

(c) t he Indian  States acceding to the
Dom nion in the manner hereinafter provided,
and

(d) any other areas that may wth the
consent of the Dom nion be —uncured in  the
Dom ni on.

(2) The said Dom nion of India. is hereafter
inthis

Act referred to as "the Dom nion" and the said
fifteenth day of August is hereafter in this
Act referred to as 'the date of t he
est abl i shment of the Dom ni on’

31

6. Accession of Indian States-
(1)An Indian State shall be deened to have acceded to | the
Dom ni on if the Governor GCeneral has signified hi s

acceptance of an Instrunent of Accession executed by the

Rul er thereof whereby the Ruler on behalf of the State :-
(a) decl ares that he accedes to the Domi nion
with the intent that the Governor-General, the
Domi ni on Legi sl ature, the Federal Court and
any other Dom nion authority established for
the purposes of the Dom nion shall, by virtue
of his Instrunment of Accession but subject al-
ways to the terns thereof, and for t he
purposes only of the Doninion exercise in
relation to the State such functions as may be
vested in them by order under this Act; and
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(b) assunes the obligation of ensuring that
due effect is given within the State to the
provisions of this Act so far as they are
applicable therein by virtue of the Instrunent
of Accessi on.

(2) An Instrument of Accession shall specify
the matters which the Ruler accepts as matters
with respect to which the Dom nion Legislature
nmay nake laws for the State and t he
limtations, if any, to which the power, of
the Domi nion Legislature to make laws for the
State, and the exercise of the executive
authority ‘the Domnion in the State, are
respectively to be subject.

(3)A Ruler may, by a suppl enentary

I nst runent executed by himand accepted by the
CGovernor CGeneral vary the Instrunent of
Accession of his State by extending the
functions which by virtue of that |nstrunent
are exercisable by any Dominion authority in
relation to his State.

(4)References in this Act to the Ruler of a
State include references to any persons for
the tinme being exercising the powers of the
Rul er of the State whether by reason of the
Ruler’s mnority or for any other reason

(5)I'n this Act a State which has acceded to
the ‘Donminion is referred to as . an acceding
State and the Instrunent by virtue of which a
State has so acceded
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construed together wth any suppl enent ary
I nstrunent executed under this section, is
referred to as the Instrunent of Accession of
that State.

(6) As soon as may be after an Instrunent of
Accession or supplenmentary instrunent has been
accepted by the Governor-General under/ this
Section, copies of the Instrunent and of the
CGovernor-Ceneral ' s acceptance thereof shall be
laid before the Dominion Legislature and all
courts shall take judicial notice of every
such instrunent and acceptance."

In furtherance of these new provisions, the Instrunments  of

Accession  were executed on di f ferent dates, after
negoti ati ons between the Governnment of India and the Rulers,
but nothing turns upon the date of an Instrunent. Many

Rul ers had imediately signed Instruments  of Mer ger

transferring full and exclusive authority, jurisdiction and

powers in relation to the governance of their States to the
Government of India. They were nerged with the  existing
Provinces or were set up as Chief Conm ssioner’s Provinces.
Sone others signed Instrunents of Accession first and
Instrunments of Merger later. The remaining at first formed
thenselves into different Unions of States, making over the
adm nistration of their States to a Rajpranmukh of the Union
of the States vesting in himall rights, authority and
jurisdiction belonging to the Ruler which appertained to or
were incidental to the Governnent of the Covenanting States.
In this way several Unions of States or United States
emerged. A brief reference to the Instrunent of Accession

the Covenants and the Instrunments of Merger is necessary at
this stage. The Ruler of Gwalior, father of the present
petitioner, joined the United State of Madhya Bharat as
already indicated. | can therefore conveniently study the
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I nstrunent of Accession and the Covenant executed by him as
illustrative of the docunments signed by the Rulers.

| begin with the Instrument of Accession. In the Preanble
to the Instrument the Ruler observed that he was executing
it in the exercise of his sovereignty in and over his State.
He declared that he was acceding to the Domnion of India
and authorised the Governor-General of India, the Doninion
Legi slature, the Federal Court and any other Dom nion
Authority. established for the purposes of the Donminion to
exercise in relation to hi-, State functions vested in them
by or under the Government of India Act 1935 as in force on
the 15th August 1947. On his part he wundertook the
obligation of ensuring that effect was given to the provi-
sions of the Government of India Act 1935 in his State. He
accented that the Donminion Legislature would make law, with
respect to matters specified in the Schedule to hi s
I nstrunment .
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These topics have only a historical significance and need no
nention here. There were certain reservations, particularly
in regard to any future constitution of India affecting the
continuance or his sovereignty in and over the State, and
the exercise of any powers, authority and rights then
enjoyed by himas Ruler. ~ The Governor-General accepted the
I nstrunent of Accession and signed it in token thereof.

The Ruler of Gnalior next signed a Covenant wth certain
Rulers in the former Madhya Bharat area and agreed to forma
United State of Madhya Bharat. The covenant  contains 18
articles and 4 schedules. This covenant is a detailed
docunent and is reproduced in the White Paper and is also
exhibited in the. case before nme. It is not necessary to
refer to all its terns but. the relevant ones nay be noted
here. The Covenanting States agreed to unite and integrate
their territories into one State with  commobn Executive

Legi sl ature and Judiciary. Roomwas kept, for other Rulers
to join later if they were so  nnded. The Covenant
established a Council of Rulers, with a right to /elect a
President (to be called the Rajpranukh of the United State)
and one Senior Vice-President —and two Juni or Vi ce-

Pr esi dent s. The President and the Senior Vice-President
were to hold office during their lifetime and the Junior
Vice-Presidents for a termof five years. The Raj pranukh

was to be aided and advised by a Council of Mnisters'to be
chosen by him and they were to hold office during his
pl easure. July 1, 1948 was fixed for making over the
administration of the Covenanting States to the Rajpramnukh
including a transfer of all assets and liabilities of the
State and of the Schedul ed Areas. The Raj pranukh. had
jurisdiction to make | aws for the peace and good . Gover nnent
of those areas whether with or wi thout consultation with his
Counci | of M nisters but subject to di rection or
i nstructions of the Governnent of India. The Raj pramukh was
to execute by 15th June 1948 a fresh Instrument of Accession
in place of the separate Instrunents already executed by the
Covenanting Rulers. By that Instrument he was to accept the
nmaki ng of |laws by the Dominion Legislature on all matters
mentioned in Lists | and Il of the Seventh Schedule to the
CGovernment of India Act 1935 except the entries in List |
relating to any tax or duty. The Rajpranukh and the Vice-
Presidents were to enter upon their duties on 11th May 1948.
The Rajpranukh and the Vice-President were to be paid Rs.
2,50 000 per year as consolidated all owances and the Junior
Vice Presidents were to be paid such allowances as the
Raj pramukh was to fix. The executive authority of the
United State (subject to the provisions of the Covenant and
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a Constitution to be franed later) was to be exercised by
the Rajpranukh and the conpetant Legislature of the United
State was to be given the conpetence to confer functions
upon the subordi nate authorities but the Covenant
34
was not to be deened to transfer to the Rajpramkh any
functions conferred by any existing |law on any Court, Judge,
of ficer or local or other authority in a Covenanting State.
The Covenant next provided for the setting up, as soon as
possi bl e, of a Constituent Assenbly in the manner set out in
the Third Schedule to the Covenant to frane a Constitution
of a unitary type for the United State within the franmework
of the Covenant and the Constitution of |India and for
providing a Governnent responsible to the Legislature. The
Raj pramukh was to constitute not |ater than August 1, 1948
an interim Legislative Assenbly for the United State in
accordance with the provisions set out in Schedule, IV til
the formation of the Constituent Assenbly which was then to
perform legislative functions as well. The Rajpramukh was
al so given power to pronul gate,- Odinances. Articles Xl to
XV were as follows :
" ARTI CLE XI
(1) The Rul erof each Covenanting State shal
be entitled to receive annually from the
revenues of the.United States for his privy
purse the anmpunt specified against t hat
Covenanting State in Schedul e
Provided that the sunms specified in t he
Schedul e in respect of the Rulers of Gwalior

and Indore shall  be payable only to the
present Rulers - of these States -and not to
their successors for whomprovision wll be

nmade subsequently.

(2) The said anount is intended to cover al

the expenses of ~the Ruler and his famly
i ncl udi ng expenses of “his residence, marriages
and other cerenonies, etc. and shall / subject
to the provisions of paragraph (1) neither be
increased nor reduced for any reason’ what -
soever.

(3) The Rajpramukh shall cause the said
amount to be paid to the Ruler in four equa
instal mnents at the beginning of each quarter
i n advance.

(4) The said anount shall be free of _al
taxes whether inposed by the Governnent of
the United State or by the Government of

I ndi a.
35
ARTI CLE XI |
(1) The Ruler of each Covenanting -State
shall be entitled to the full ownership, use

and enjoynent of all private properties (as
distinct from State properties) belonging to
him on the date of his making over the
admnistration of that State to the Raj
Pr amukh.

(2)He shall furnish to the Raj Pramukh
before the first day of August 1948 an
i nventory of al | i movabl e properties,
securities and cash balances held by him as
such private property.

(3)If any dispute arises as to whether any
item of property is the private property of
the Ruler or State property, it shall be
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referred to such person as the Governnent of
India may nominate in consultation wth the
Raj Pranmukh and the decision of that person

shall be final and binding on all parties

concerned :

Provided that no such dispute, shall be so

referable after the first day of July 1949.
ARTI CLE XI |

The Ruler of each Covenanting State, as also
the nenbers of his famly, shall be entitled
to all the personal privileges, dignities and
titles enjoyed by them whether wthin or
outside the territories of t he St at e,
i mediately before the 15th day of August
1947.
ARTI CLE XI'V
(1) The succession, according to |aw and
custom to the gaddi. of each Covenanting State,
and to the personal rights, privil eges,
dignities and titles of the Ruler thereof, is
her eby guar ant eed.
(2)Every question of disputed succession in
regard to a Covenanting State shall be decided
by the Council of Rulers after referring it to
a bench consisting of all the avail abl e Judges
of the H gh Court of the United State and in
accordance with the opinion given by the High
Court."
Article XV gave conplete immunity to the Ruler in respect of
past acts and om ssions. The next two articles guaranteed
the continuance in service, of the pernmanent nenbers of the

public service of the States on conditions not | ess
advant ageous than those existing on April 15. 1948 or
paynment to them of reasonable conpensation. There were
ot her guarantees and al so
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imunity for past acts or omissions in the execution of duty
as a Public servant. Article XVIII continued “in /'their

respective States the prerogative of suspension, renission
or comutation of death sentences enjoyed by the forner
Rul ers of Gnalior and Indore. Schedule | then stated the
Privy Purses of the Rulers. It was divided into two
sections-Salute States and Non-Salute States. They ranged
from Rs. 25,00,000 to the Ruler of Ganalior to Rs. 6,000 to
the Rubber of Mathwar. The rest of the provisions are not
material for ny discussion
The Covenant was signed by all the Rulers of the Covenanting
States and the Governnent of India endorsed on it their
acceptance thus :
"The Governnent of India hereby concur in the
above Covenant and guar ant ee al | its
provisions. In confirmation whereof M. Vapa
Pangunni Menon, Secretary to the Governnent of
India in the Mnistry of States, appends -his
signature on behalf and with the authority  of
the Government of India.
Secretary to the Governnent of India,
M nistry of States".
Further agreements were devised for each of such other
States as mght join later and the Government of India
concurred in the same way with such agreenents.
A fresh Instrunent of Accession was executed by the Raj-
pramukh on behalf of the United State of Madhya Bharat.
Special provisions were nade for avoiding | egi sl ative
conflict, and for any future agreenent bet ween t he
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Raj pranukh and the Governnent of India. Such agreenents

were to formpart of the Instrument of Accession. It was

however expressly provided by clause 6 as foll ows :
"6. The terns of this Instrument of Accession
shall not be varied by any amendnment of the
Act or of the Indian |Independence Act, 1947,
unl ess such anendnent is accepted by the Raj
Pramukh of the United State by an Instrunent
suppl enentary to this Instrunment."

The CGovernor-General of India accepted this Instrument of

Accession on Septenber 13, 1948. By then 23 Rulers bad

joined the United State. On Novenber 24, 1949, on the

passing of the Constitutioon of India, the Rajpranukh issued

a Proclamation after

37

a resolution of the Covenanting Rulers. It affirnmed the

constitutional relationship’ between the United State and

the Dominion of Indiaand provided as follows

" PROCLAVATI ON FOR MADHYA BHARAT
Gnalior, the 24th Novenber 1949

WHEREAS wi t h-t he i-nauguration of the new Con-
stitution for ~the whole of India now being
franed by the Constituent Assenbly of India,
the Governnent of India Act, 1935, which now
governs the constitutional rel ati onship
between .this State and t he Dom nion of India,
wi Il stand repeal ed;
AND WHEREAS, in the best interests of the
State  of Madhya Bharat, which is closely
linked with therest of Indiaby a community
of interests in the economc, political and
ot her fields, it 1is .desirable that t he
constitutional rel ati onship establ i shed
between this State and the Domi nion of | |ndia,
should not only be continued as between this
State and the contenplated Union of India but
further strengthened, and the Constitution of
India as drafted by the Constituent Assenbly
of India, which includes duly. appoi nt ed
representatives of this State, provides a
sui tabl e basis for doing so;
I, Jiwajirao Madhavrao Sci ndia, Raj Pranukh of
the WMadhya Bharat, now hereby declare and
direct-
That the Constitution of India shortly to be
adopted by the Constituent Assenbly of India
shall be the Constitution for the Madhya
Bharat as for the other parts of India and
shall be enforced as such in accordance /with
the tenor of its provisions;
That the provisions of the said Constitution

shall, as fromthe date of its comencenent’
super sede and abr ogat e al | ot her
constitutional provi si ons i nconsi stent
therewith which are at present in force in
this State.
This in short is the constitutional history of the States
which united to formthe United State of Madhya Bharat. It
is apparent that the Instrunent of Accession and the
Covenants operated as a constitutionin Ilittle for the

governance of the United State. The identity of the United
State as a seni-independent unit was preserved and the
constitutional franmework of this State was indicated. The
Covenant was an Act of State on the part of the Rulers. It
may be regarded al so as such by the Government of India
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al t hough no volition beyond concurrence, of the Governnent
Pl ayed any Part whatever might | have been the diplonatic
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consul tations between the acceding United State and the
CGovernment of | ndia. The CGovernnent of India nerely
accorded themrecognition and guaranteed its provisions. |If
treated as an Act of State it ended with the recognition

It was also an Act of State on the part of the Rulers who
surrendered their lights but the provisions that they
evol ved for the joint governance of their territories made a
constitution proper of which the Courts were to take
judicial notice and apply according to their tenor as
occasi on demanded. Fromthese docunents fl owed consequences
which were binding alike upon the Covenanting States, the
United State of Madhya Bharat and the Government of India

and the Courts-. None of them could avoid these
consequences.

The Merger agreenents were nuch sinpler docunents. As an
illustration 1 may refer to the Bilaspur Merger agreenent.
It was ‘executed on the 15th August 1948 by the Raja of
Bi | aspur. It consisted of five articles. By the first
article the Raja ceded to the Dominion governnent full and
exclusive authority, jurisdiction and powers for and in

relation to the governance of the State, agreeing to
transfer the adm ni'stration on Cctober 12, 1948. By article
2 the Raja was to receive annually a sumof. Rs. 70,000/as
privy purse free of taxes. The sumincluded Rs. 10,000/- as

an allowance for the Yuvraj. These anpbunts were to cover
all expenses and were not to be-increased nor’' reduced for
any reason whatsoever. By article 3 the Raja was entitled
to the full ownership, use and enjoynent~ of all private

properties (as distinct from State properties) belonging to
him and he was to furnish an inventory of such properties.
In case of dispute the matter was to be referred to such
officers with judicial experience as the Dom ni on governnent
m ght nom nate and the decision was to be binding on both
parties. By article 4, the Raja, the Rajmata, the Yuvraj
and the Yuvrani were to enjoy all personal privileges en-
joyed by themw thin and without the territories imredi ately
before the 15th day of August 1947. By article 5 the
Dom ni on gover nnent guaranteed the succession, according to
| aw and custom to the gaddi of the State and to the Raja’s
nal rights, privileges dignities and titles. The

Mer ger agreenent was signed by the Raja and M. V. P. Menon
Secretary in the Mnistry of States.

Al though the Merger Agreenment of the Raja of Bilaspur

sufficiently illustrates the line followed it may be
mentioned here that sone of the Merger Agreements had  nore
clauses than the one noticed. In the Merger Agreenent of

the Mharao of Kutch there were other articles ~such as
imunity for past acts of the Mharao in his< persona
capacity or otherwi se and also a guarantee for continuance
in service of the permanent nenbers of the Public services
of Kutch and for their conditions of service, pensions
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and |leave salaries and imunity for past acts. In the
Bhopal Merger Agreement the Nawab was to receive Rs.
11, 00,000/ - as Privy Purse but each of his successors was to
receive only Rs. 9,00,000/-. Article IV however provided
that the incone derived annually fromthe share of the Nawab
in the original investnment by Qudsia Begumin the Bhopa
State Railway, which share was agreed to be Rs. 5,50, 000,
was to be treated as the personal inconme of the Nawab and to
be paid by the Governnent of India to the Nawab and his
successors. Article VIl provided that the succession to the

perso




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 181

throne of Bhopal State would be governed by and regulated in
accordance with the provisions of the Act known as "The
succession to the Throne of Bhopal Act of 1947", and then in
force in the Bhopal State. The CGovernment of India further
agreed that all rights and privileges secured by the
Agreenent to the Nawab woul d be continued to his successor
The course of historical events is different according to
the States energed in or nerely acceded to the Doninion
The nerged States were either incorporated in the existing
CGovernor’'s Provinces or, were admnistered centrally as
Chief Conmmissioner’s Provinces. | amnot concerned wth
these historical events and, therefore, | refrain from
sayi ng anything here.

The next step in the chain of historical events in regard to
Gnalior canme with the Constitution which was accepted by the
Raj pramukh in his Proclamation. Special provisions were
incorporated in the Constitution to which reference may be
made here. Four Articles in the Constitution are only
rel evant ‘and are quoted here. ~Article 291 was anmended by
the Constitution (Seventh Amendnent) Act, 1956 by deleting
clause (2) but-is quoted here as it was before the Amendnent

"291 (1) Where under any covenant or agreemnent
entered into by the Ruler of any Indian State
bef ore the comrencenent of this Constitution,
the paynment of any suns, free of tax, has been
guaranteed or assured by the CGovernment of the
Dom nion of India to any Ruler of such State
as Privy Purse
(a) such suns shall be charged on, and paid
out of, the Consolidated Fund of India; and
(b) the sunms so paid to any Ruler shall be
exenpt fromall taxes on incone.
(2) Where the territories of any such |ndian
State as aforesaid are conmprised within a
State specified in Part A or Part B of the
First Schedule. there hall be charged on, and
pai d out of, the Consolidated Fund of
40
that State such contribution,~ if ~any, in
respect of the paynents made by the
Government of India under clause ( 1 ) -and
for such period as may, subject to any
agreenment entered into in that behalf under
clause (1) of article 278, be deterni ned by
order of the President"”.
This Article does not apply to the State of ~Jammu and
Kashmir. Article 366 contained a definition in (21) which
was deleted by the Constitution (Seventh Anendnent) Act
1956. This definition nay be read here

" 366. In this Constitution, unless t he
context ’'otherwise requires, the follow ng
expr essi ons have t he nmeani ngs her eby

respectively assigned to them that is to say-
(21) "Raj pramukh" neans-

(a) in relation to the State of Hyderabad,
t he person who for the time bei ng is
recogni sed by the President as the N zam of
Hyder abad;

(b) in relation to the State of Jammu and

Kashmir’ or the State of Mysore, the person
who for the time being is recognised by the
Presi dent as the Maharaja of that State; and

(c) inrelation to any other State specified
in Part B of the First Schedule, the person
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who for the time being is recognised by the
Presi dent as the Raj pranukh of the State, and
includes in relation to any of the said States
any person for the tine being recognised by
the President as conpetent to exercise the
powers of the Rajpramukh in relation to that

State;"
These two repeals were occasioned by the constitutiona
readj ust nrent of States when Part B States di sappear ed. The
definitions becane obsolete after the Reorganization and
hence they were deleted. Article 366 contained other

definitions in (15) and (22) which may be quoted:

"(15) 'Indiian State’ nmeans any territory which
the Government of the Dominion of I ndi a
recogni sed as such a State."

" (22) “Ruler” in relation to an Indian State
nmeans the  Prince, Chief or other person by
whom any such covenant or agreenent as is
referred to in clause (1) of
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article 291 was entered into and who for the
time being is recognised by the President as
the Ruler of the State, and includes any
person who for the time being is recogni sed by
the President as the successor of such Ruler;"

They are intact till today. So also two other Articles,
nanely, 362 and 363. of these the fornmer does not apply to
the State of Jammu and Kashmir, but the l[atter does. They
may be quoted here

" 362. In the exercise of ~the power of

Parlianment or of the Legislature of a State to
make |l aws or in the exercise of the executive
power of the Union or of a State due ' regard
shall be had to the guarantee or assurance
gi ven under any such covenant or agreenent as
is referred to in clause (1) of article 291
with respect to the per sonal rights,
privileges and dignities of the Ruler of an
I ndian State.

363 (1). Not wi t hst andi-ng anything in this
Constitution but subject to the provisions of
article 143, neither the Suprene Court nor any
other court shall have jurisdiction .in any
di spute arising out of any provision of a
treaty, agreenment, covenant, engagenent, sanad
or other simlar instrunent which was entered
into or executed before the comencenent of
this Constitution by any Ruler of an Indian
State and to which the Government of the
Dom nion of India or any of its predecessors
CGovernments was a party and which has or has
been continued in operation after such com
mencenent, or in any dispute in respect of any
right accruing under or any liability or
obl i gation ari sing out of any of t he
provisions of this Constitution relating to

any such treaty, agreenent, covenant,
engagenent, sanad or other snmilar instrunent.
(2) In this article--

(a) "1 ndi an State’ means any territory

recogni sed before the commencenent of this
Constitution by Hi s Majesty or the Governnent
of the Dominion of India as being such a
State; and

(b) "Ruler’ includes the Prince, Chief or
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ot her per son recogni sed bef ore such

conmmencenent of Hi s Majesty or the Governnent

of the Dominion of India as the Ruler of any

Indian State."
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The intention behind the definitions in 2(a) and (b)
specially included here was to bind even those Rulers who
wer e recogni zed before and who might not have been
recogni sed by the President under article 366(22).
The Indian States formed a significant but separate part of
India before they nerged with the rest of India. it is
common know edge that the aimof the Government of India
Act, 1935 was to associate the Indian States wth British
India as equal partners in a |oose federation. Wen India
became independent by the Indian |Independence Act 1947,
British paranountly in respect of the Indian States |apsed.
In theory the Rul ers becane independent but, as shown above,
in actual fact, almpst all 'the Rulers signed al nost
i medi ately, Instrunments of ~Accession in August 1947
surrendering Defence, External Affairs and Comunications.
The Rulers imrediately after I'ndependence becanme divided
into four classes :

(a) those who had signed Instruments of

Accessi on;

(b) those who had signed instrunments of

Mer ger ;

(c) those who had forned thenselves into

Uni ons | and the Unions had signed Instrunents

of Accessi on;

(d) Hyder abad, Mysore and Jammu and Kashmr.
The nerged States were either directly adm nistered by the
Domi ni on CGovernnent as Chief Commi ssioner’s Provinces or
were handed over to the neighboring Provinces. Thus 216
States nmerged in the adjoining Provinces, 61 States were
converted into centrally adninistered areas and 275 States
formed Unions. Only three States retained their integrity;
but when the Constitution canme into force, they too becane
part of the Union of India ona later date. They ' were
Hyder abad, Mysore and Jammu and Kashmr.
The Indian States covered about 48 per cent of the area of
the I ndian Dom nion. The popul ation of this area fornmed 28
per cent of the total population of the Dominion. Al the
Rulers (including the Rajpramukhs of the Unions) issued
procl amations of which reference has earlier been nade  in
relation to Gmalior. On the merger or integration of the
States with the Union of India the Rulers were left-with a
Privy Purse and a few of their personal privileges and
properties. The Privy Purses were fixed with due regard to
the incones of the Rulers, before integration with a ceiling
of Rs. 10 lakhs. Eleven Rulers were to be paid nore than
that sumas a personal Privy Purse. The total amount of the
Privy Purses cane to Rs. 58 crores. Today the highest Privy
Purse is Rs. 26 |akhs per annumto the Ruler of Mysore and
the lowest is Rs. 192 per annumto the Rul er of Kotodia.
43
The Privileges of the Rulers included many itens. A neno-
randum on these privileges was issued by the Mnistry of
States in 1949. it did not contain an exhaustive |[|ist but
was drawn up to informProvincial and Union Governnents
about them It contained an itemsed |ist of 34 privileges.
They included several exenptions from the operation of
I ndi an Laws, the enjoynment of Jagir and personal property of
the Rulers and nmenbers of their famlies, the paynment by the
States of the marriage expenses of the brothers and sisters
of the Rulers, immnity from sone processes of courts of
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law, inmmunity fromrequisitioning of the private properties
of the Rulers and their famlies and so on and so forth.
During the negotiations letters were witten to the Rulers
to assure themthat the Privy Purse was fixed in prepatuity
and the freedonms enjoyed by them woul d be continued.

The Privy Purses and the Privileges were continued till 6th
Septenber 1970. Their paynent or enjoynent was a part of
the guarantee of the Constitution. However the Al India
Congress Committee passed a Resolution on 25th June 1967 for
their abolition. In furtherance of this resolution the
Union Home Mnistry held several conferences with the
representatives of the Rulers. Although shorn of all but a
shadow of their forner power and panoply, the Rulers seened
to regard thensel ves as sonething different fromthe people
or perhaps, as princes'in exile. They had their Concord,
their Intendant-General and Conciliar Comrmittee, thereby
evoking a certain nmeasure of hostility anong persons who
were oblivious of the constitutional transition in India.
The summary of the proceedi ngs of these conferences were
marked " collectively as Annexure A annexed to the affidavit

of the Union of India. 1t shows  six neetings between
Noverber 3, 1967 and January 8, 1970. There were perhaps a
nunber of informal neetings and consultations. Not hi ng

seens to have been achi eved. Covernnent of India repeated
their intention of 'withdrawi ng the recognition of the Rulers
and stoppage of the Privy Purses and Privileges, and was
prepared only for a negotiated settlenment as-to the terns on
which the abolition should take place. The Concord of
Princes was not prepared to enter into any negotiations and
were chary of a fresh settlenent which m ght be broken | ust
as sinmply as the past sol emn engagenents and  assurances.
The Rul ers who, before |Independence, had always displayed
the sentinment Ego et rex meus had realised that Princes were
not the only people in Wose word trust should 'not be
pl aced.

The Government of India acted rapidly. The President in his
speech to the Houses gave expression to the policy of

CGover nrent . A Resolution recormending the abolition was
noved and passed in the Rajya Sabha. A Bill was then  noved
in the Lok

4-L744Sup.Cl /71
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Sabha intituled. The Constitution (Twenty Fourth Anmendnent)
Bill 1970. It consisted of three clauses and a short
statenment of Objects and Reasons. ’'the Statenent read

"The concept of rulership, with Privy Purses
and Special Privileges unrelated to any
current functions and social purposes, is
i nconmpatible with an egalitarian social order
Gover nment have therefore decided to term nate
the Privy Purses and Privileges of the Rulers
of former Indian States. Hence this Bill.
14-5-1970 Y. B. CHAVAN'

The Address of the President to the Joint Session  of

Parliament, the Resolution above referred to and t he

Statenment of (bjects and Reasons all gave identical reasons.

The Bill was voted upon in the Lok Sabha on Septenber 2,
1970. 332 votes for and 154 votes against it, were cast. It
was considered in the Rajya Sabha ,on Septenmber 5, 1970 and
was defeated, 149 voting for and 75 against it. It failed

in the Rajya Sabha to reach the requisite majority of not
| ess than two-thirds of the nenbers present and voting.

The Bill originally gave no indication of the date when the
Act was to cone into operation but in the Lok Sabha an
amendnment was accepted by which it was to come into force
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from October 15, 1970. By the second clause the Bil
omtted Article 291 and 362 of the Constitution and the
third clause omtted Article 366(22). The sane evening the
Cabinet is said to have nmet and to have decided to advise
the President to withdraw the recognition of the Rulers.
The same night the President signed at Hyderabad an
instrument withdrawing recognition of all the Rul ers.
Separate orders were. issued to all the Rulers on the 6th
Sept enber 1970 and they were also notified in the Gazette as
al ready menti oned.
on Septenber 7, 1970, the Finance Mnister laid on the table
of the Rajya Sabha a statement. He clained that the power
of the President to withdraw the recognition of the Rulers
was unquestioned and had al so been suggested as alternative
to the anendnent of the Constitution, and that Governnent
was in fact going to use the power after the adoption of the
Bill anending the Constitution. He gave as his reason for
the President’s action that the Bill amendi ng the
Constitution was lost by a fraction of a vote in one of the
Houses, that there was w despread support against this out-
noded and antiquated systemof Privy Purses’, that even
those who opposed the Bill supported the abolition and
45
that it was Governnment’s policy to put an and to the concept
of Rulership and/ the abolition of Privy Purses and the
Privil eges. He hinted that arrangements would be nmade to
enabl e Rulers to nmake adjustments in the transitory period.
These petitions were then filed to question the action of
the President and the Governnent of | ndi a.
The petitioners put ~at the forefront the sentiments
expressed at the tine of the Merger of the Indian States.
The Princes were then described as i nbued with inmgination
f or esi ght and patriotism and as co-architects of a
denocratic and united India. Sardar Vallabhbhai Patel as
the Mnister in the newwy formed Mnistry of States made a
speech on Cctober 12, 1949 in the Constituent Assenbly ' (Ex.
C) in which he pointed out that the Madhya Bharat Raj pranukh
al one gave sufficient cash assets which, if invested,  would
cover paynents to the Rulers as Privy Purses. and that the
paynments to the Rulers represented one-fourth of what they
were previously enjoying. He said that there was nothing by
which the Rulers could be forced to nmerge their States wth
India and that the Privy Purses were quid pro quo for
parting with the ruling power by the Rulers and the
di ssolution of their States as separate units. He regarded
this as a small price for the bloodless revolution and
avoi dance of mschief. He exhorted the Constituent Assenbly
that the Indian Peoples on their part should ‘ensure fully
the guarantee given to them and concl uded:

"Qur failure to do so would be a breach of

faith and seriously prej udi ce t he

stabilization of the New Order".
The sane sentinents were reiterated by M. V. P. Menon'  (who
was the Secretary to the Mnistry) in his recent book  "The
Story of the Integration of the Indian States",(1961) pp.
461 and 462. He catal oged the nunber of villages, palaces,
nmuseuns, buil dings, stables garages, fleets of notor cars,
aeropl anes etc. surrendered by the Rulers. He pointed out
that cash balances were to the tune of Rs. 77 crores and
that palaces in Delhi alone were worth several |akhs of
rupees. According to him the price paid as Privy Purses
was not too high for integration and indeed it was
i nsignificant when conmpared with what the Rulers had | ost.
The petitions are |long argunentative docunents and the reply
affidavit equally so. The verbosity of the petitions (which
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are alnobst identical) and the reply affidavit (which is
conmon to all petitions) does not render the-task of the
Court in this inportant case any the easier. It is,
therefore, necessary to place in their proper perspective
the respective cases of the parties.
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According to the petitioners, the failure to anend the
Constitution resulted in the retention in it, of the
articles relevant to the Rulers’ rights. These Articles,
particularly Articles 291 and 362 continued the obligation
of the Governnent to pay the Privy Purses and also to
recogni se the Privileges. The Privy Purses stood charged on
and were to be paid out of the Consolidated Fund of India
and even Parlianent could not vote upon them The
assurances and guarantees being that of the people in the
Constitution, the Executive CGovernment could not by the
i ndi rect device of ‘withdrawi ng the recognition of the Rulers
avoid the obligation created by the Constitution. These
assurances and guarantees of the Constitution, the Accession
and Integration were but steps and the fixation of Privy
Purses and the recognition of the Privileges was not doubt a
hi stori cal fact but the guarantees flowed from the
Constitution and were independent of the historical fact,
and had thus to be carried out according to the constitu-

tional provisions. They based their 'claim not on the
agreenments or the /covenants but on the «constitutiona
provi si ons. According to them the order of the President

was in violation of the spirit and meaning  of Articles
366(22), 291 and 362 and was an affront to Parlianment which
had turned down the nove for anmendnment of these articles.
The President’s action robbed the articles of their content
whi ch Parlianment did not allow to be done and thus the order
of the President indirectly had the effect of amending the
Constitution. The President’s order itself was said to be
mala fide, ultra vires since his power was to recognise a
Ruler at a time and for the time being or to wthdraw
recognition from a Ruler for cogent and valid /'reasons,
namng in his place a successor, and not to  wthdraw
recognition from all Rules en masse for no reason ~except
that the concept of Rul ership was considered outnoded or
that sone persons held the viewthat it should not be
conti nued. According to the petitioners the gaddi of a
Ruler had to be filled in accordance with the | aw and custom
of the famly and could not be left vacant. The vast power
to withdraw recognition fromall the Rulers-at the sane time
wi t hout nom nating any successor could not and did not flow
from the definition of a Ruler in Article 366(22) which
contenpl ated the Continuance of a Ruler who had signed the
Merger Agreenent or his successor. The President was /thus
guilty of a breach of his duties under the Constitution and
acted outside his jurisdiction. The act of the “President
was thus said to offend Articles 53, 394, 295 291 and 362 of
the Constitution.

In supporting their petition under Article 32, the
petitioners claimed that inportant questions of deprivation
of property and of personal liberty were involved. As
illustrations the petitioners contended that the right to
receive Privy Purses was a right to
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property of which the Rulers stood deprived as al so of other
personal properties and benefits of exenptions under diverse
laws was al so an inroad upon property rights. Since there
was no authority of |law and no conpensation, the action was
said to offend Articles 19(1)(f) and 31 of the Constitution

They also clained that GCovernment was prevent ed by
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prom ssory estoppel and had acted in breach of a fiduciary
duty.

In the reply affidavit filed by M. Asoka Sen (Joint
Secretary in the Mnistry of Honme Affairs) all t he
al I egati ons and subm ssions (besides the patent facts) were
deni ed. The nmain contentions in reality were that this
Court lacked jurisdiction to enter upon this dispute in view
of the express bar of Article 363 that the petitions did not
lie as no right of property or personal I|iberty of the
petitioners, was jeopardised and lastly that the action of
the President was perfectly valid and binding as it was a
political act in the exercise of the sovereignty of India,
as to which this Court could say nothing being outside its
jurisdiction. "Article 363, it was clained, barred the
jurisdiction of all Courts (including the Suprene Court of
India) in any dispute arising out of any provision of a
treaty, agreenment, covenant, engagenent, sanad or other
simlar i nstrument whi ch was execut ed bef ore the
comencenment of the Constitution and to which the Government
of the 'Dominion of India or any of its pr edecessor
Governments was a party and whi ch had, -or had been continued
in operation or in any dispute in respect of any right
accruing wunder or any liability arising out of any of the
provisions of the Constitution relating to any such treaty
etc. and the present was such a dispute. Since the article
began with the words "Notwi thstanding anything in this
Constitution", the article could only be read by itself and
even the chapter on Fundamental Rights was excl uded. The
reason given was ‘that these instruments were politica
agreenent s between H.gh Contracting Parties and the
Muni ci pal Courts had no say in nmatters which were politica
or Acts of State. The Covenants were not self-executing and
created i nperfect obligations and depended for their
enforceability upon the willingness of Governnents to im
pl ement them Since the claimwas based upon what was
recognised in these instrunents, this Court could not give
any relief as it had no jurisdiction to do so. The
President’s, powers to recognise a Ruler, which carried wth
it the power to withdraw such recognition flowed from
Article 366(22) and this power “being an - incident of
sovereignty and a political act was —not questionable .in
Courts of Law. The bar of Article 363 covered such a case
al so because there was nothing to show that any recognition
carrying with it a Privy Purse and Privileges was ever
i ntended to be perennial even when the State policy demanded
an abolition. The Privy Purse itself being-in the nature of
a political pension, a claimto it was not property and no
claimcould arise if it was
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st opped. Article 291 did not create any legal right but
only laid down the source and method of paynment “of ' Privy
Purse guaranteed by the Dom nion of India and even if it
were assumed that it was private property or that  other
property rights were affected by the wthdrawal of the
recognition, the natter was not justiciable because of the
bar of Article 363 which applied to Articles 291 and 362.
The pleadings in the case are long but the points are few
The case involves a positive and a negative approach in so
far as this Court-is concerned. The positive approach
involves the consideration of the reliefs that can be
granted and the negative approach the bar operating under
Article 363. The first approach requires consideration of
the validity of the action of the President. It is obvious
that if the action of the President is valid and operative,
the inplications of that action nust necessarily follow. |If
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it is invalid, for any reason, then the question of the bar
of the jurisdiction of the Court to give relief will arise.

The Union Governnment however places the bar at the very
threshold and contents that the dispute is such as is
expressly barred by Article 363 but the petitioners contend
that there is no dispute at all under Articles 291 and 362
or it is not of the kind contenplated by that Article. The
Uni on Governnent asks that the question of jurisdiction be
decided first because in their opinionit is conclusive,
while the other side contends that there is no( dispute once
the invalidity of’ the President’s order is established,
since articles 291 and 362 woul d then speak for thensel ves.

I intend considering first the question of the validity of
the order of the President because everything turns on it.
The argurments for and agai nst that action may, therefore, be

consi der ed. According to the Union of India the act is
political and in the exercise of sovereignty and
paramountly. |t cannot, therefore, be questioned in a Court

of Law. /Accordingto the petitioners it is not, and is a
plain executive order open to question |like any other such
act and the bar of article 363 does not apply to such a
di sput e.
The Union government invokes the analogy of the British
Crown Paranountcy which 1apsed on the Indian |ndependence.
In this connection the claimis that the provisions of
Article 363 and 366(15) and (22) preserve the paranountcy of
the Crown in the President. This argunment is independent of
the question of bar of jurisdictionunder Art. 363. It
seeks to put the President’s act outside the jurisdiction of
the Court by reason of the nature of the act. A wrd may,
therefore, be said about the paramountcy of ~the British
Crown and what is neant. Reference was made in this
connection by the Attorney General to the Wite
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Paper on Indian States, M. V. P. Menon's book  already
referred to, and the account contained in a recent book 'The
Great Divide' by M. Hodson. He 'traced the paranmountcy of
the British Ctown in India. | do not consider it ‘necessary
to refer to them The best " exposition of British
Paramountcy is to be found in a famous letter by Lord
Readi ng Vi ceroy of India addressed to the N zam of Hyder abad
when the latter clained rights of kingship.— 1t is printed
as Appendix | to the Wiite Paper. This is what the Viceroy
sai d
" The Sovereignty of the British Crown is
suprenme in India, and therefore no ruler of an
I ndi an State can justifiably claim to
negotiate wth the British Governnment on an
equal footing. Its supremacy is . not  based
only upon treaties and engagenents, but exists
i ndependently of themand, quite apart from
its prerogative in matters relating to foreign
powers and policies, it is the right and duty
of the British Government, while scrupulously
respecting all treaties and engagenents wth
the Indian States, to preserve peace and good
order throughout India. The consequences that
follow are so well known, and so clearly apply
no |l ess to Your Exalted H ghness than to ot her
Rulers, that it seenms hardly necessary to
point them out. But if illustrations are
necessary. | would rem nd Your Exalted
H ghness that the Ruler of Hyderabad al ong
with other Rulers received in 1862 a Sanad
declaratory of the British Governnent’s desire
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for the perpetuation of his House and
Covernment, subject to continued loyalty to
the Crown : that no succession in the Msnad
of Hyderabad is valid unless it is recognised
by H s Mjesty the King-Enperor : and that the
British Governnent is the only arbiter in
cases of disputed succession

5.The right of the British Governnent to
intervene in the internal affairs of |ndian
States is another instance of the consequences
necessarily involved in the supremacy of the
British Crown. The British Governnent have
i ndeed shown agai n and again that they have no
desire to exercise this right wthout grave
reason. But the internal, no less than the
external security which the Ruling Princes
enjoy is due ultimtely to the

protecting power of the British CGovernnent,
and where Inperial interests are concerned, or
the general welfare of the people of a State
i's seriously and grievously affected by the
action of  its Governnent, it is wth the

Par amount Power t hat t he ultimte
responsi bility of taking renedial action, if
necessary, nust lie. The varying degrees of
50

internal sovereignty which the Rulers enjoy
are ‘all subject to the due exercise by the
Par amount Power of this responsibility. O her
illustrations coul d be added no | ess

i nconsistent than the foregoing wth the
suggestion that except inmatters relating to
foreign powers and policies, the Governnment of
Your Exal t ed H ghness and t he British

Covernment stand on a plane of equality. But
I do not think I need pursue the / subject
further. I wll nerely add that the title

"Faithful Aly" which Your Exalted  Hi ghness
enjoys has not the effect of putting Your
CGovernment in a category separate fromthat of
ot her States under paramountcy of the British
Crown".
The 1858 Act had recognised all treaties made by the East
India Conmpany with the Rulers, as binding on the Crown.
Lord Canning in his dispatch of April 30, 1860 reconmended
the Perpetuation of the rule of the Princes over their
St at es. This was accepted and a special power of adoption
was recogni sed and new sanads were issued. The policy of
annexation started by Lord Dal housi e then ceased. . The Ruler
could, thereafter, be punished only for extreme bad  conduct
but even so the territory was not annexed. The Ruler was
deposed but a successor was recogni zed in his place.
This position continued down to 1935. in 1927 the Butler
Conmittee clearly recognised the claimof the Princes that
maki ng any transfer of the Crown's rights and obligations in
relation to the States, to persons not under the Crown’s
authority, would be conditional on the agreenent of the
St at es. This was particularly directed against an |ndian
CGovernment responsible, to the Indian Legislature. To keep
the I ndian Government away fromthe States, after the advent
of the Governnent of India Act, 1935 the old politica
depart ment under the charge of t he CGover nor - Gener a
di sappear ed. Previously the Governor-General’s Executive
Council had left the States entirely to the Governor-
CGener al . The Act of 1935 formed the basis of a persona
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rel ati onship between the States and the rest of India. This
neant a reversal of the policy and the British |Indian
Executive was slowy deprived of all constitutional status
vis-a-vis the States. A Crown Representative was introduced
as the link between the States and British India. The
Government of India Act 1935 had visualised a federation
between British India and the Indian States but that schene
did not nmaterialise. The Indian States were anxious to
create sovereign States but the Crown prerogatives in
respect of themcontinued. Lord Linlithgow s declaration
promised no commitnent about the States wthout their
consent in any future constitution

51

that the Indians nmight franme for thenselves. This was
i mpl emented by instructions to the Governor-General not to
hand over paramountcy to the future Indian Governnment and
par amountcy, so long as it |asted was that of the Crowmn and
not of the Government of India.

When the Constitution cane paranountcy had al ready | apsed.
The I ndian States were able to make several reservations in
their own_ favour. They were anxious to frame their own
Constitutions but many States could not withstand pressure
of the Mnistry of States and thought better of nmerging.
with such reservations as the Merger Agreenents made in
their favour. The other States |ike Hyderabad, Mysore and
Jammu & Kashmir on the one hand and the United States or
Union of States on the other also dropped the idea of
separate Constitutions for thenselves (except Janmu &
Kashmir) and integrated with India, accepting the Indian
Constitution. The Rulers were allowed to get a Privy Purse
free of taxes on income and to enjoy personal property and
privil eges. Articles 291, 362, 366(15) and (22) were
i ncluded to recogni se those conditions on which surender of
power had taken place. Article 363 was included to keep
certain matters away from Courts and now t he nost i mportant
guestion is what was granted to the Rulers by the
Constitution and how for their rights could be enforced in a
Court of Law. Paramountcy as such was no nore as there was
no paranount power and no vassal. The Rulers had | ost their
territories and their right to rule and adninister them
They were left only a recognition of their original title, a
privy purse, their private properties and a few privil eges.
These rights were the only indicia of their fornmer soveignty
but they enjoyed themby the force of the Constitution
although in every respect they were ordinary citizens and
not potentates. The paranountcy which the Crown exercised
over them was different. Then the Crown had an absolute
freedom to make and unmake Rulers in the exercise of
par amount cy. The Constitution ensured the position of  the
Rul er and his successor with regard to the Privy Purse and
privileges, although |eaving the President the right, to
confer that status on a Ruler by recognition. This ' result
was reached by treaties, covenants and agreenents.

The source or origin of paramountcy of the Crown was not the
treaties, sanads or agreenents. There were no paranountcy
rights by reason of which the British were paranmount but
because they were paranount, therefore, they had paranountcy
ri ghts. When paramountcy |apsed it did not fall on the
shoul ders of Indian Governnent. The right to recognhise a
Ruler from out of several claimants was not an act of
paramountcy. The selection had to be in accordance with | aw
and custom It was not the arbitrary power which made the
conferral of Rulership a gift
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fromthe Crowmn. There is no provision to that effect in the
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Constitution or even the Covenants and Agreenents. That the
Constitution gave the right to the President to recognise a
Ruler for the time being, is apparent enough but it cannot
be stretched to give a paramountcy of the sane character as
that enjoyed by the British crown. To claim such a
par mountcy one has to ignore conpletely the arrangenments by
which the Rulers parted with their territories and Ruling
rights and were assured of their Privy Pur ses and
privileges. These rights becanme constitutionally protected
rights which so long as the Ruler’s line was not extinct

bel onged to the Ruler for the tine being. In one sentence
when the guarantees were given by the Constitution
paramountcy, if any, went out. If it was intended that

rightful clainms could be disregarded, at any tine, a very
clear provision authorising that they be overridden would
have been included. ~On the other hand article 362 says in
adnonitory terns ~that ~in the exercise of the power of
Parliament or of the Legislature of a State to make laws or
in the exercise of executive power of the Union or, of a
State, due regard shall be had to the guarantee or assurance
given in any such Covenant or Agreenent as is referred to in
clause (1) of Article 291 with respect to the persona
rights, privileges, and dignities of the Ruler of an |Indian
State. This provision is rather the converse of paranmountcy
in as nmuch as it conpels the two |inbs of Government to have
"due regard’ to the guarantees and assurances given to the
Rul ers.
There can be no paranmountcy against a citizen of India and
the Rulers today are not potentiates they were. They are
citizens of |India like other citizens albeit with sone
privileges and privy purses which other citizens do not get.
That is an accident of history and with the concurrence of
the Indian People in their Constituent Assenbly. The power
that has been exercised against themnust, therefore, be
justified wunder the Constitution and the laws and not by
i nvoking a nebulous doctrine of ~paramountcy which Lord
Jowitt describes in his Dictionary of English Law thus

The relationship of the Sovereign as Enperor

of India to the rulers of the native States,

terminated by the Indian |ndependence Act,

1947".
The Attorney CGeneral contended that article 363 ’'recreated
par amount cy. That article was intended to Kkeep certain
matters outside the jurisdiction of the Court. It nust  be

construed according to its ow terns. No ~neaning, beyond
what the words convey, can be attributed to those words by
resorting to the inperial doctrine. Wat those words nean
shal | consider |ater but |
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reject the claimthat the President or the Governnent of
India can invoke the doctrine to sustain an illegal inroad

upon the rights of citizens.

Nor is the argunent that this was sone kind of an act of
State’ of any nore validity. This Court has ruled on nore
than one occasion that an act of State’ is not available
against a citizen. An act of State is a sovereign act
which is neither grounded on | aw nor does it pretend to be
So. It was described by nme, quoting from Fletcher-Multon
L. J. Salaman v. Secretary of State for India(l) as ’'a
catastrophic change constituting a new departure’, in the
State of Saurashtra v. Menon Haji Ismail(2). | have not
been able to better that expression. | further pointed out
that "in civil commotion or even in war or peace, the State
cannot act 'catastrophically’ outside the ordinary |aw and
there is legal remedy for its wongful 'acts against its own
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subj ects or even a friendly alien within the State". | my

again reaffirmthe observations in that case 'based upon the

statenment of the law by Lord Kingsdown in Secretary of State

in Council for India v. Kamachee Boyl Sabha (3). This is

what | Said:
"The question thus ,Is always : Did the State
or its agents pur port to act
"catastrophically’ or subject to the ordinary
course of the Law? This question was posed
in Secretary of State in Council for India v.
Kamachee Boye Sahaba by Lord Kingsdown in
these words :
"What was the real character of the act done
in this case? Was it a seizure by arbitrary
power on behal f of the Crown of Great Britain
of t he doninati ons and property of a
nei ghbouring State, an act not affecting to
justify “itself on grounds of Muinicipal Law?
O was it, in whole or in part, a possession
taken by the Crown under col our of legal title
of the property of the late Raja of Tanjore,
in trust ~for -those who, by law, might be
entitled to it on the death of the |ast
possessor?  If it were the latter, the defence
set up, of course, has no foundation."

The defence is not available if there i's only a colour of

legaltitle against a citizen. |In that event, the action
must fail unless supported by law.~ Since ‘there are no
sovereign or political powers under our Constitution every
action of the Executive Ilinb~ of Government nmust seek

justification in sone law. The very existence of article
363, which is said to incorporate sone kind of

(1) [1966] | K. B. 613 at 640

(2) [1960] | S.C.R 537 at 544

(3) [1859] 13 Moore P.C. 22.
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paramountcy or act of State,, shows that there is, no
political power outside the |aw, otherwise an additiona
bar woul d hardly have been necessary.

The |learned Attorney General when faced by the rulings on
the act of State of this Court and the English Courts, gave
up the attenpt for justification as such and pleaded that
the Covenant s and Agr eenent s created "i nperfect
obligations’. The phrase.’inmperfect obligations’ ~is nore
often to be net with in the Law of Contract but it was
applied by Tindal, CJ. to political treatiesin G G bson &
O's. Assignees of J. Mllandai no Bankrupt v. The East |ndia
Co.(1). There the claimwas nade by a retired,” Mlitary
O ficer for pension against the Directors of the East ~ India

Conpany based on certain treaties. It was held that such
agreements |acked vinculumjuris. The Phrase "inperfect
obligations was thus wused in regard to individuals as
subj ects of international rights and duti es. The

recognition in an international treaty or other instrunent
of rights inuring to the benefit of individuals other than
the parties to the agreenent, is sonetimes ’'held not to
confer the right of enforceability at the instance of such

ot her persons. Therefore, the beneficiary under these
rights cannot take nmeasures to enforce them by his own
i ndependent steps. In the Peter Pazmany University(l) case

the Permanent , Court of International Justice observed
"It is scarcely necessary to point out that
the capacity to possess civil rights does not
necessarily inply the capacity to exercise
those rights onesel f".
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Thus a rule of International Law fornerly held the field
that persons holding such rights are incapable of asserting
themin the international sphere or in the Minicipal Courts.
The instrunent may make them owners of rights and yet take
away the remedy fromthem This is the sense in which
Tindal C. J. used the phrase 'lacking in vinculumjurists
This position has now altered and there is a rethinking on
the subject. It is now gradually gaining recognition that
i f there be 'sone muni ci pal | egi sl ation gi ving
enforceability to the right, then the right can be clained
in a Minicipal Court. This change of view followed the
Advi sory Opinion of the Permanent Court of [Internationa
Justice in the jurisdiction of the Courts of Danzing in the
matter of Railway officials in Danzing. (I) The rights given
by a treaty received a broader acceptance there. This case
gave an exposition of the. rights of individuals in the
i nternational
(1) 1327E.R 1105 (2) Series A'B No. 61 p. 231
(3) Advisory Opinion No. 15, series B No. 15.
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sphere and the Muinicipal Courts.” The argunment of Poland in
the case was that the agreenent between Poland and Danzing
regulating the conditions  of employnment of the Railway
officials taken over in Railway Service, created rights only
between Poland and Danzing and as that agreement was not
i ncorporated in the llaws of Poland, it created no rights for
i ndi viduals, and that the Danzing Courts had no jurisdiction
to decide in respect of those rights. The Court did not
accept the contention. It observed
"It may be readily admtted that, according to
a wel | -established principle of internationa
I aw, t he Beam t enabkomen, bei ng an
i nternational agreenent, cannot, as such
create direct rights and obligations for
private i ndi vi-dual s. But it cannot be
di sput ed t hat the very obj ect of an
i nternational agreenent, according /'to the
intention of the contracting parties, nay be
the adoption by the Parties of some definite
rul es, creating i ndi vi dual ri ghts and-
obligations and enforceable by the nationa
Courts. That there is such-an intention in
the present case can be established by
reference to t he terms of t he
Beant enabkomren. " (Page 17)
Before dealing with the position of the Rulers thenselves,
let me illustrate the application of this observation in our
country in relation to third parties, safeguarded by an
i nternational agreenent . The Covenant s and Mer ger
Agreenents contained clauses guaranteeing continuance of
service to the Cvil Servants and of their pensions. Those
Cvil servants would not have been able to enforce | these
agreements in Minicipal Courts by their own individual steps
if there was no lawor the rights were not otherwse
recogni sed. But when they shared with the Cvil servants of
the former British India, the benefits of Articles 309-311
of the Constitution and the Rul es governing such services,
it is not possible to deny to themthe benefits that the
Constitution and the Rules confer. The Covenants, cannot
then be said to create 'inperfect obligations’ since the
Constitution takes the matter into itself and gives them is
own guarantees. The individual rights and obligations no
doubt originally flowed from a contract between Hi gh
Contracting Parties and might not have create a vinculum
juris in favour of third parties but the Constitution having
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granted rights and created correspondi ng obligations, those
rights and obligations are enforceable in our Courts. Thi s
Court has ruled on many occasions that a recognition of
rights by law or otherw se nakes them _justiciable : see for
exanpl e State of Rajasthan v. Shyam Lal (1).

(1) [1964] 7 S.C R 174.
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The case of the Rulers in a fortiori for they are the
contracting parties. In so far as those guarantees becane a
part of our Constitution and were included in various
statutes passed by Parlianment such as the Income-,tax Act,
the Wealth-tax Act etc., they would be enforceabl e according
to the tenor of the Constitution ,and the other |aws
(subj ect of course to such bar. as the Constitution creates
by Article 363). Then no question of an "act of,State’ or
of i nperfect obligations’ arises. To sustain the
Presi dent & act repudi ating the rights and obligations on the
basis of a discarded theory of 'inperfect obligations would
drain the constitution and the. laws of their efficacy by an
executive —act without amendnment of the Constitution or the
| aws and that cannot be permitted. This is not a right for
enforcenent in foro Conscientiae to make good, or of which
the performance could only be sught for by petition

menorial or renonstrance.. This is a ,case for an action in
a Court of Law /if “the dispute is not barred by the
Constitution itself.

Therefore there is no bar to the jurisdiction of this Court
except that created by Article 363. ~The anbit of that bar
will be worked out by me on the terms of that article |ater
but before that bar can be applied one nust know what is it
that is in controversy here. ~The main dispute is . as to the
validity of the action of the President in wthdraw ng
recognition from the Rulers without an  exception. The
petitioners question the power, authority and jurisdiction
of the President to do so. They characterise the act as
mala fide, wultra vires and therefore a nullity. [ owill
consider the matter in the sanme order

The charge of mala fide action in this connection‘'can’ only
mean want of good faith. Good faith according to the
definition in the General C auses Act nmeans a-thing which is
in fact done honestly, whether it is done negligently  or
not. |In other words an act done honestly nust be deenmed to,
be done in good faith. M. Palkhivala described the act as
wanting in good faith and relying on many cases contended

that want of good faith nust avoid the act. It is  hardly
necessary to refer to those cases here as it is well-settled
that Iack of bona fides unravels every transaction. | do

not think that it is open to M. Pal khivala to describe the
act as wanting in good faith w thout pleading any collatera
fact. Further it is not open to nme to probe the reasons for
a decision by the President. To begin with under- Article
74(2) the question, whether any and if so what, advice was
tendered by the Mnisters to the President cannot be
inquired into by any Court. Again by Article 361(1) -the
President is not answerable to any Court for the exercise
and performance of the powers and duties of his office or
for any act done or purporting to be done by him in the
exerci se of those powers and duties
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except in an investigation of a charge under Article 61.
Al that is saved is that appropriate proceedings against
the governnent of India can be taken. Therefore, whether

the President acted rightly or wongly in the matter may be
deci ded agai nst the Governnent of India w thout questioning
the conduct of the President. Therefore, the only question
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open is whether the act of the President was ultra vires the

Constitution.
The question of ultra vires was put thus by
the petitioners
" An executive exercise of power nmust be in
accordance with the Constitution under Article
53. Article 362 says that the President nust
exercise the power with due regard to the
guarantees and assurances. The President in
his action has conpletely disregarded Articles
291 and 362 and by withdrawi ng the recognition
of the Princes has acted ultra vires the
Constitution. Under Article 73 the Executive
power of the Union is co-termnous wth the
law  making power of Par | i ament . When
Parliament refused to anend the Constitution
the President’s power did not extend that far
by executive action. By his executive act the
President has denuded articles 291 and 362 of
their content ~for ever. The President was
required to recognise the Rulers and has with
one stroke w thdrawn the recognition. He is
trying to do indirectly what Par | i ament
refused to-dot directly that is to say remnpve
articles 291, 362 and 366(22) from the

Consti tution. Thi s has, ‘been done w thout a
hearing to the Rulersand is- in breach of
accepted principles of natural justice. The

rule of law prevails and no unconstitutiona
act of any authority, unsupported by law, can
avail (1).

The action is not only agai nst t he
Constitution but it also affects a |arge body
of tax and other concessions. Prom nent anong
them are Walth Tax Act 1957 Ss.2(p) and
5(1)(iii), Gft. Tax Act 1958 S. 5(1)(xiv),
H ndu Succession Act, 1956 S. 5(iii), Income-
tax Act 1922 Section 4(3) (x); Income-tax Act
1961 S. 10(19), Estate Duty Act 1953, Section
33(1)(1); Part B States (Taxation Concessions)
Order 1950, Cause 15. Sea Custonms Act 1878
Section 23. Freedom from prosecutions - and
Cvil suits to a certain extent is _assured
respectively by the Code of Crininal Procedure
1898 S. 197A and the Code of - Civil~ Procedure
1908 S. 87A and 87B read with sections 85 and
86. These privileges have fallen with
Rul ership and it could not have been

(1) [1967] 2 S.C.R 454, 460.
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intended that these laws would be " -rendered
nugatory by the expedient of renoving the
Princes."
The power to withdraw recognition froma Ruler is clained by
the Attorney General to be inplicit in Article 366(22) be-
cause it defines a Ruler in ternms of recognition ’'for the

time being’ by the President. It is also contented that the
power to recognise, itself includes the power to withdraw
recognition. It is, therefore, necessary to see how far the

President can go on the words of the article. The critica
words in the articles are 'for the tine being.” These words
show that the Ruler is a person, who, to be considered as a
Rul er nust, at any given nonent of time, be recognised by
the President whether he be the original signhatory of a
Covenant or Agreement or his successor. The words thus
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i ndicate that only one person at a time can be recogni sed as
the Ruler of a State. It also shows a continuity of
succession so that an interregnumis avoided. It does show
that Rul ership cannot be pernanent since the continuance as
Rul er depends upon the continuance of the recognition. But
the definition neither expressly nor by inplication places
the power in the hands of the President to say that although
a Ruler was in existence or a successor was avail able that,

there shall be no Ruler of any particular State. Such a
power does not flow fromthe definition which contenplates
the existence of a Ruler for the tine being. The phrase

"for the tine being’ cannot nmean that any person can be
appointed who has no claim whatever or that tenporary
appointnents may be made or that no appointnent need be

made. The continuity of a Ruler of an Indian State is
obligatory so long as the Ruler is alive or a successor can
be found. It may be that where the |ine becomes extinct (as

happened in sone cases) or no suitable successor could be
found that no Rul er need be recognised. But where the Rul er
exists ~or ~there is a suitable successor the power to
recognisea Ruler is inplicit just as nuch as the power to

wi thdraw recognition in suitable cases. The Uni on
CGover nirent cannot escape this obligation by i nvoki ng
paramountcy or some state policy. The obligation to
recognise a Ruler isbound up with the other guarantees
contained in articles 291 and 362. The definition in
article 366(22) is nerely the key to find a particular
Rul er . The wi thdrawal of recognition fromall the Rulers
renders the guarantees as al so the relevant articles of the
Constitution inoperative. 1t could never be the intention

of the Constitution that by an Executive act the operation
of those articles would conme to a stop.. The action of the
President has the indirect effect not only of abrogating
these articles but also of rendering certain provisions in
the Income-tax Act, Wealth Tax Act, the Gft Tax Act, the
Codes of Civil and Crimnal « Procedures etc., completely
oti ose. Executive action can never be allowed to have that
ef fect unless
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the power is explicitly conferred. The intention of Article
366(22) is exactly the converse of what the Uni on Covernment
understands it to be.

The answer of the first question is that the power of the
Presi dent was wholly outside Article 366(22). However wide
that power, it does not extend to wi thdrawi ng recognition of
all the Rulers by a md-night order. The —President was
i nconpetent to, do so and, therefore, his act nust be
treated as a nullity. This question is independent of

Article 363 and has no bearing upon: any Covenant etc. It
relates only to the power of the President in behalf of
recognition of Rulers and withdrawal of recognition. The

Court is, therefore, free fromArticle 363 to consider
whet her the act can be sustained or not. That Article only
applies to acts within the four coners of the Article -and
not to acts wholly outside. | wll show |later how that bar
can operate on Article 366(22) when | consider Article 363.
For the present | state my conclusion that having consi dered
the matter | amsatisfied that the act nust be declared to
be wultra vires and a nullity. This, answers the first
ground of attack in favour of the petitioners The questi on,
is however, reserved for answer whether I am barred by
article 363.

Before | consider the matter fromthe angle of the Articles
of the Constitution bearing upon the controversy and the bar
of Article 363 | wish to dispose of one, matter which is
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al so, in a manner of speaking, a bar at the very threshold.
That bar would arise if this is not a petition coveted by
Article 32. The petitioners seemto base their claim to
relief on four grounds
(a) That the order of the President is a
nul lity;
(b) that by the order of the President their
privy puruses are stopped and that is an
i nfringenent articles 19(1)(f) and 31;
(c) that the order also deprives them of
their privileges and sonme are property rights
and sone affect personal liberty; and
(d) that statutory rights under certain
statutes (al ready nent i oned above) are
destroyed and they result in deprivation of
property through illegal taxes.
It is sufficient for this purpose to find out if any right
of property is involved. The nost outstanding effect of the
order is 'the deprivation of the Privy Purses. These Privy
Purses are charge on and paid out of the Consolidated Fund
of India, free of all taxes on-income (Art. 291). If the
paynments are obligatory and they
L744Sup C /71
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can be regarded as property a petition under Article 32 will
lie as the action to deprive the Rulers of their Privy
Purses nust be an infringenent of Articles 19 and 3 1.
Therefore, | need begin only with the Privy Purses, the
stoppage of whichis the direct consequence of. the order
withdrawi ng recognition. A prelimnary point arises under
article 19 whether the Rulers can be regarded as citizens.
I  have assuned this so far as | cannot see how ot herwi se
they can be described. In HH the Mharana Sahib Shri
Bhagwat Si ngh Bahadur of Udaipur v. The State of
Raj asthan(1) it is |laid down that
"The appel | ant has al so, si nce the
Constitution, been a citizen of India, and his
recognition as Ruler under Art. 366(22) of the
Constitution has not altered his status, but
as a citizen he is undoubtedly assured a
privileged position."
Therefore, the matter can be considered both under Article 1
9 and Article 3 1.
In two cases of the Court Madhaorao Phalka v. State of
Madhya Bharat(2) and State of Madhya Pradesh v. Ranajirao
Shi nde and Anr.(3) pensions and cash grants were regarded as
property. The reason for the decision is not as fully given
as the inmportance of the subject required and, therefore, |
permt nyself to say a few words here.
I shall show later that the obligation to pay the /Privy
Purse to a Ruler is absolute and the right to claimit when
due subsists in each Ruler. This is a petition for the
enforcenent of Fundamental Right to property and therefore
the petitioners nmust showthat a right to property is
infringed or is in immnent danger of being threatened. The
| earned Attorney Ceneral questioned the conpetency of these
petitions and the claimthat property rights were involved.
According to himthe right is one to continue to receive a
paynment de futuro and no nore. A right to receive paynent
is not, according to him a right to property.
The attenpt is to equate the periodic paynments as being in
the nature of paynents of debts. It is said that this
creates a right in personamand not a right in rem
Therefore, there is enforcement of an obligation in personam
but not a right to reach property which can be said to
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belong to the Rulers. | do not accept the contention of the

| ear ned Attorney- Ceneral

(1) [1954] 5 SCR 1, at page 6 (2) [1961] 1 S.C R 0957
(3) [1968] 3 S.C.R 489

61
In his summary of the Law of Contract (p. 124) Langdell re-
mar ked that 'a debt...... according to the popul ar

conception of the term is a sumof noney belonging to one
person (the creditor), but in the possession of another (the
debtor) . He guesti oned this appr oach. Bl ackst one
contrasted property in possession and property in action and
held contracts to be within the latter(1l). He was in effect
thinking of a debt. According to himproperty in action
exists :

"Where a nman hath not the occupation, but nerely a bare
right to occupy the thing in question, the possession
whereof may, however, be, recovered by a suit or action at

law. .. ... ... .

He was of opinion that till ‘then the thing or its
equi valent, renmins in suspense, and the injured party has
only the rightand not the occupation. It being athing in

potentia and not in esse it is only a thing in action and
not possession. Sohm (The Institutes) also says that till
the fulfilnment of the obligations the creditor has right
only agai nst the debtor and not agai nst a thing.

This old concept of property is no |onger held to be true.
Mark by (2) regards the liability of the prom sor as itself
a thing which is capabl e of being bought and sold, assigned
and transferred and if of noney value, nmay itself be
regarded as an object of ownership. An obligation according
to himis as much a res as any other property and the only

difference is in the node of enjoynent. The  creditor
realizes this ownership by compelling the debtor to perform
his obligation. As illustrationhe gives a catal ogue of

passive ’'rights of ownership. ~Anson (Principles of Law
Contract) supports him by pointing out that an obligation is
a right of control exercisable by one person over others for
acts which have a noney val ue.

The dynamic theory of obligations regards a debt as a' claim
to ’'an equivalent in a value to a floating charge ~against
the generality of things which are the properties of the
debtor’. Fromthis is devel oped the notion of a credit-debt
where property rights arise froma promse, express or
inmplied in respect of ascertained or readily ascertained
suns of noney. Thus a debt or a liability to pay npney
passes through four stages. First there is a debt not 'vyet
due. The debt has not yet become a part of the  obligor’s
"things’ because no net liability has yet “arisen. The
second stage is when the liability may have arisen but is
not either ascertained or admtted. Here again the anount

due has not beconme a part of the obligor’s things. The
third stage is reached when the Iiabi-

(1) (See Conmentaries Vol. Il XXv pp. 396-398)

(2) (Elements of Law 1871 6th Edition p. 320)
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ity is both ascertained and admitted. Then it is property
proper of the debtor in the creditor’s hands. The |aw

begi ns to recogni se such property in insolvency, in dealing
with it in fraud of creditors, fraudul ent preference of one
creditor against another, subrogation, equitable estoppel

stoppage intransitu etc. A credit-debt is then a debt fully
provabl e and which is fixed and absolutely owing. The |ast
stage is when the debt becones a judgnent debt by reason of
a decree of a Court. Thus an American Judge hel d
"out standing uncollected accounts’ as property. St andard
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Marine Insurance Co. v. Board of Assessors(1). It is
because of this that the French Law includes such
obligations in nobiles.

Applying these tests to the Privy Purses, it is clear that
they woul d be property. As soon as an Appropriation Act is

passed there is established a credit-debt and the
out standi ng Privy Purse becones the property of the Ruler in
the hands of Covernment. It is also a sum certain and

absol utely payabl e.

The |earned Attorney-General however contends that Article
291 which charges the Privy Purse on the Consolidated Fund
of India, to be paidto the Ruler, free of all taxes on
income does not provide that it shall be paid and,
therefore, the Article only |lays down the source and manner
of paynment but creates no right to claim receive or enforce

paynent . In ny judgrment this is a conplete misreading of
the Article.
The word ’'charged', is a termof art. 1In general law ’'a

charge’ creates a pledge and also a priority in paynment.
The word also denotes in- Parlianmentary practice non-
votability. The latter neaning distinguishes it from those
items which are payable indiscrimnately fromthe sane fund.
The result of charging a sumon the Consolidated Fund is to
provide that its destination shall not be altered even by
vot e of Parliament and the charging is sufficiently

effective for ensuring the right application. It also
sonmetine,; creates priorities as inthe Constitutions of
sone other countries. |In our Constitution nunerous itens of
paynment are charged on the Consolidated Fund but no priority
inter. se is established. Yet Article 291 makes
the.......... amount payable to the Ruler  and, therefore,
creates a right in himto demand it. ~ The ~words " of the
Article are 'shall be charged on and paid out of etc’. The
article makes the paynment obligatory. The words. when
expanded read 'shall be charged on and shall be paid out of
etc’. the direction to pay is in no uncertain terns. The
article is thus self-ordaining.  The recipient is nentioned
in (b) where

(1) 123 La 717, 720.
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the Article says 'and the sums so paid to any Ruler’ and
this shows who is to be paid. Therefore, the article in
addition to the source and manner also |ays down that it
shal |l be paid and paid free of taxes on incone to the Ruler

The Article thus not only creates a liability but also a

right in the Ruler. It is self-supporting and self-
or dai ni ng.

The |earned Attorney-General contends that even accepting
all this as a valid construction of the article 291 of  the

Constitution, the petitioners nust fail because they are
seeking either to enforce the Covenants and Agreenents or on
seeking to enforce a provision of the Constitution relating
to such Covenants and Agreenents. The sanme argunent is al so
rai sed in respect of articles 362 and 366(22) . Accordi ng
to himthe petitioners stand excl udedby Article 363.

This is the crux of the case before us. The answer to this
guesti on depends on the neaning to be attributed to the four
article in question, and determines the fate of these

petitions.
I begin with article 363. That article was quoted in
extenso earlier. The | earned Attorney-General wused the

historical events as background for his contention that
Article 363 nust be construed as giving an exclusive right
of determination to the President on the subject of
recognition and w thdrawal of recognition. He submtted
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that just as an act of State cannot be questioned in a
Muni ci pal Court so also the withdrawal of recognition cannot
be called in question. He cited a large nunber of
authorities in support of his case that an act of State is
not subject to the scrutiny of the Courts.

The question here is not one of an act of State. Nor can
any assurance be drawn fromthe doctrine of act of State.
Wat we have to do is to construe the article. It bars
jurisdiction of Courts. |It, has no bearing upon the rights
of the Rulers as such. It neither increases. nor reduces
those rights by an iota. | shall presently attenpt to find

out its neaning. Before | do so | nust ,say that it is a
wel | -known rul e of interpretation of provisions barring the
jurisdiction of Civil Courts that they must be strictly
construed for the exclusion of the jurisdiction of a Civi
Court, and |least of- all the Suprene Court, is not to be
lightly inferred. The gist of the present dispute is
whet her~ the article bars the relief to the petitioners
al t hough as held by ne, the order of the President is wultra
vires.

The article comences withthe opening words ’'notwithstand-
ing anything in this Constitution’. These excl usionary
wor ds are no doubt potent enough to excl ude every
consi deration arising
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fromthe other provisions of the Constitution including the
Chapter on Fundanental Rights, but for that reason alone we
must determine the scope of the articles strictly. The
article goes on to say that jurisdiction of —all Courts
including the Supreme  Courtis barred except that the
President may consult the Supreme Court. ~Having said this
the articles goes on to specify the matters on which the
_jurisdiction is barred. This it does intw parts. The
first part is : "in any dispute arising out of any provision
of a treaty etc. which was entered into or executed before
the comrencenent of this Constitution by any Ruler of an
Indian State to which the Government of the Domi'nion of
India was a party and which has or has been continued in
operation after such comencenent’. This shows that a
dispute relating to the enforcenent, interpretation or
breach of any treaty etc. is barred from the Courts
jurisdiction. The words "arising out of the provisions,” of
atreaty etc.” Iimt the words. Thus if a treaty, covenant
etc. is characterised as forged by any party, that woul d not
be a dispute ,arising out of any provision of a treaty,
covenant etc.. That dispute would be whether there is a
genuine treaty or not. This illustration is given by ne to
show that the exclusion is not all-enbracing.  The dispute
to be barred nust be arise froma provision of the treaty
etc.

The second part .bars the Courts’ jurisdiction. 'in any
dispute in respect of any right accruing under ‘or any
l[iability or obligation arising out of any of the provisions

of this Constitution relating to any such treaty etc.’  Here
the dispute nust be in respect of a right which accrues
under a provision of the Constitution or the Iliability or

obligation rmust arise simlarly froma provision. The words
"provisions of this Constitution’” are not left wunqualified.
They could not be left unqualified for then the latter part
woul d have barred every dispute from the Courts. The

provi sions had to be pointed out. The article however does

not refer to any article by its nunber. |If the article had
said 'in any dispute in respect of any right accruing under
or any liability or obligation arising out of articles

291, 362 and 366(22)’ all controversy in this case would have
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been at an end. But the article uses a qualifying phrase
whi ch does not nanme but describes the provisions. A search
has, therefore, to be nmade with a view to determning which
provi sion answers the description and which does not. In
other words, we have to satisfy- ourselves, before we deny
out jurisdiction, that of the articles 291, 362, 366(22) which
one, or all of them answer the description. The requirenent
is that the article nust be a provision ’'relating to a
treaty covenant etc. | nust therefore exam ne each of the
three articles 291, 362,366(22) to discover if all of them
and, if not, which of themwould fit in with those words.
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The learned Attorney-General practically read every word
through sone dictionary or other. The words are ’'relating
to. They nmean that the provisions nust bear upon treaties
etc. as its dom nant purpose or thene. It is not sufficient
if the treaties etc. are nmentioned there for sone collatera

pur pose. During the course of arguments |I illustrated ny
neaning by referring to Article 102 which provides that a
person i's disqualified if he is an  undischarged insolvent
"and asked the question whether the provision could be said
to be relating to 'menbership’ or to 'insolvency’ and got
obvious answer that it is'the fornmer. The fact that it
mentions ’'insolvency', ’'insanity’ etc. does not make it any
other than a provisionrrelating to nenbership of parlianent.
The dom nant purpose ‘and thenme of the article is one and one
only and that has to be discovered before one can say that
it is 'relating to" this or that. A similar illustration is
to be found in article 105 (3) where a provisionis to be
found relating to powers etc. of Indian Parliament and not
to those of the House of Commbns. Therefore, in trying to
find out whether any provision is ‘relatingto’ a treaty
etc. it is not enough to find a mention of treaty etc. That
may be for a subsidiary purpose, not sufficient to qualifiy
for consideration as the domhant thene. It is the dom nant
pur pose and thene which al one determines the quality of the
provi si on.

I shall now apply this test to article 291,362 and 366(22)
beginning with article 362 since tony mnd it Jis the
pl ai nest of all and is definitely within the description

It provide directly for the enforcement of guarantees and
assurances by requiring Parlianment, the Legislatures and the
Executive GCovernments of the Union and the States to have

"due regard’ for those guarantees and assurances. The
article can only be used to support a claim to rights,
privileges and dignities. |Its dominant theme is the rights,

privileges and dignities of the Rulers under Covenants and
Agreenents and therefore, the provisionis ’relating to’
Covenants and Agreenents. The reference to Article, 291
does not influence the application of the test to Article
291 because that is nerely a legislative device and does not
tie the two Articles together. It only saves repetition of
certain phrases already used in Article 291. If Article 362
were earlier in the Constitution the phrase would have
occurred in it and woul d have been referred to in the other

article. Therefore no conclusion can be drawn from this
description in Article 362. Therefore article 362 is one of
the provision relating to a treaty, covenant etc. A

l[itigant invoking its aid really relies on a provision
relating to a Coveant etc.
I shall now consider Article 366(22). That is only a de-

finition clause. It is intended to point out who is the
Rul er of
66

which State. It does so by saying that a Ruler is a person
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(a) who entered into a Covenant or Agreenent before the
conmencenent of the Constitution and the paynment of any sum
free of tax had been guaranteed or assured by t he

CGovernment of the Dominion of India as privy purse or (b)
the successor of such Ruler. For purposes of (a) the sane
repetition is again avoided by the sanme |egislative device
of referring to article 291 for  brevity. This Article
renders the certainty of assunmption of Rulership to depend
upon recognition and that recognition is worked out

primarily under Covenants and Agreenents. The. , domi nant
and i mredi ate purpose and application of the Article depends
upon Covenants and Agreements. | have earlier said that the
President in recognising a Ruler or withdrawing his re-
cognition does not act arbitrarily but in the ||ight of

Covenants and Agreenents. All such instrunments nmention |aw
and custom of the fanmily except the Bhopal Agreenent where a
| ocal statute has to be observed. The selection of a
Rul er’ s successor thus has to be worked out under a
Covenant or Agreenent. The Article, therefore, has for its
dom nant ' purpose the selection of Rulers through t he
application of the Covenants and Agreenents. After the
President has exercised his jurisdiction and power to
recognise ,a Ruler according to his understanding of the
i mplications of a ,Covenant etc, no one el se has
jurisdiction to enter upon the sane question unless it can
be proved that the act was null and void in toto. Wen the
President acts within the four corners of his authority the
matter s barred by Article 363. 1f this were not so then
the recognition of a Ruler or successor by the President
woul d be subject to further confirmation by the Courts and
that is not the neaning of article 366(22).

During the course of argunents | pointed out that if the
Maharja of Jhind were recogni sed as the Nizam of Hyderabad,
there would be no application of Article 366(22) and the
action so wholly arbitrary as not to be protected by Article
363. The answer was that the President would never do so.
But who woul d have thought in 1950 that recognition of. al
the Rulers would be withdrawn by a single order? Therefore,
extreme exanples are necessary to solve extreme  cases. I
have questioned the action of the President because the bar
of Article 363 does not operate. Neither is the recognition
of an woriginal signatory of a Covenant —or Agr eenent
i nvol ved, nor the recognition of a successor. The act is
not even one which the Court |eaves al one because the dis-
cretion is exercised in a manner and to the extent a
President in the proper discharge of his functions can go.
VWhat is done is to take away recognition fromall Rulers and
as such power does not flow fromArticle 366(22), the bar of

Article 363 does not apply to such a dispute. It ~arises
neither fromthe Covenants etc.
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nor fromthe ,provisions of the Constitution. It ceases to

have the protection of Article 363.

Article 363 imediately follows Article 362. Al though not
much significance can be attached to the collocation of the
articles, it is to be noticed that the exclusionary article
wants us to search for a provision relating to a treaty etc.
before staying our hands. It does |eave the matter open
when it <could have ruled out the nystery by namng the
articles wunder which relief was to be barred. By applying
the test, | have indicated, the provision is |ocated. One
such provision is article 366(22) when the President acts
within the discretion given by Covenants and Agreenents.
There remains Article 291 to consider. That article was
read and re-read before us. Every word in that article was
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commented upon and dictionaries were consulted. | do not
propose to refer to dictionaries at all. The words of the
article are plain enough to nme and | have only to discover
its dom nant and i rmedi ate purpose or theme to say whether

it is a provision relating to Covenants or Agreenents. It,
no doubt, begins by nmentioning Covenants and Agreenments but
that is not all. We cannot from that fact alone bar
oursel ves. The relationship between the dom nant purpose of
the provision and the Covenants and Agreenents still remains
to be established and their involvenent in the dispute nust
be found. In this connection we nmust ask the question : Is
this provision in reality and substance a provision on the
subject nmatter of Covenants and Agreenents? It is not
enough that it refers to the Covenants and Agreenents. It

should make them the subject matter of enactnent and
deci si on.
The Article when carefully analysed | eads to these conclu-

sions  The main and only purpose of the provision is to
charge! Privy Purses on the Consolidated Fund of India and
nake obligatory their paynent free of taxes on incone. It

narrows the -guarantee of the Dom nion Government from
freedomfromall taxes to freedomonly fromtaxes on incone.

Earlier | had occasion to show that the Princes had
guaranteed to thenselves their Privy Purses free of al
t axes. The Dom ni'on’ ~Gover nment had guaranteed or assured

the sanme freedom The Constitution linmts the freedom to
taxes on inconme and creates a charge on the Consolidated
Fund. There were 'other guarantees as in  the Mer ger
Agreenents of Bilaspur and Bhopal (quoted earlier) which are
ignored by the Article. The guarantee of the Domnion CGov-
ernnent is thus continued in a nodified form The reference
to Covenants and Agreenents is casual and subsidiary. The
i medi at e and dom nant purpose of the provision is to ensure
paynment of Privy Purses, to charge themon the Consoli dated
Fund
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and to nmake them free of taxes on inconme. The argunent of
the learned Attorney-Ceneral that it indicates ‘only the
source and manner of paynent rather destroys the case for
the application of article 363 than lends support "to it.
The nmention therein of Covenants and Agreenents is for its
own purpose so that the ampunts need not be specified. In
this connection there is no difference between Art. 290A and
291 although the | earned Attorney-Ceneral made much of the
nmention of the nane of the Travancore Devasom Fund in the
former and absence of the names of the Rulers in the latter,
or again the mention of a specific sumin the former and no
sumin the latter. The article is self sustaining and self-
or dai ni ng. Its purpose is not relating to Covenants /etc.
but to sonething else. Article 291 differs from Articles
362 and 366(22) in this that the Privy Purses have- already
been settled and one has not to enforce the Covenants at
all. One does not enforce the Covenants but the mandate of
the Article itself. Wenever the Privy Purse is nodified
under the terns of a Covenant, the Article is again invoked-
ab extra. That dispute isnot related to Article 291 and

the bar of Article 363 operates. That matter is outside the
jurisdiction of Courts. It is only when the Privy Purse is
a settled fact of which the Courts can take notice, without
having to construe the Covenants for itself that the bar of
Article 363 is avoided. |In that case the Article does not
answer the description of "a dispute’ or of the latter part
of Article 363.

My conclusions on articles 291, 362, and 366(22) are that
article 291 is not a provision relating to Covenants and
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Agreenents but a special provision for the source of paynent
of privy purses by charging themon the Consolidated Fund
and for making the paynment free of taxes on income. |t does
not in its dom nant purpose and theme answer the description
in the latter part of Article 363. Article 362 is wthin
the bar of Article 363 because its dom nant purpose is to
get recognised the Covenants and Agreenents with Rulers
However, in so far as the same guarantees find place in
| egi sl ati ve neasures the provisions of Article 362 need not
be invoked and the dispute decided on the basis of those
statutes. Such a <case may not attract article 362 and
consequently the bar of Article 363 may not also apply.
Article 366(22) is within the description so long as the
Pr esi dent in recognising. a Ruler or a successor is
ef fectuating the provisions of a Covenant or Agreenent. It
may apply when the discretion exercised is relatable to his
powers flowing fromthe Covenants read with the Article.
However where “the President ‘acts wholly outside the
provisions of Article 366(22) his action can be questioned
because ‘the bar applies to bona fide and legitinmate action
and not to ultra vires actions.
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The error in the case of the Union of India arises fromcer-
tain circunstances. The first is to think that the
paramountcy of the Crown descended upon the President on
I ndi an Governnent. |'n that paranountcy the recognition of a
Ruler was a gift fromthe Crowmn. |In view of the history of
i ntegration of States and the: provi si.ons of t he
Constitution in Articles 291, 362 and 366(22), there is no
paranmountcy left at-all, if paranmountcy could at all. be

exerci sed against citizens. The only discretion left is to
select a suitable successor to a Ruler and perhaps to
withdraw recognition on grounds which are sound and
sufficient. Whet her such. another kind of w thdrawal of
recogni tion may be equally capable of being questioned in a
Court of law, 1is a matter on which | do not express an
opi ni on. Therefore the President cannot claim a tota
imunity for his acts fromthe scrutiny of the Court.
Nei ther the paramuntcy of the Grand Moghul who could give
Subehdarships to his Generals as he pleased nor the
paramountcy of the British Crown has descended to him
This eorror is further enhanced by too facile a reading of
Article 363. Any tenuous connection between an Article and
the Covenant or Agreenent, how ever renote, is not to  be
consi dered sufficient to nake a provision fall wthin the
description in the latter part of Article 363. Due, regard
was not paid to the fact that the draftman woul d~ have re-
ferred to nunmbers of Articles if the disputes of every  kind
under those article stood excl uded.

The |learned Attorney-General relied in particular ~on/ sone
cases which he said had laid down that the " act of
recognition is a political act, that it cannot be questioned
before a Court of’ Law. He also referred to cases in which
the question of the application of article 363 had arisen
My brother Hegde in his judgnent has sufficiently considered

them and | amin such agreenent with himthat | find it
unnecessary to repeat what he has said there. | adopt his
reasoni ng.

In conclusion | hold the orders of the President to be ultra
vires and declare themto be so. 1In consequence a wit of
mandamus shall issue not to enforce the orders. The

petitions are allowed with costs.

Shah, J. On August 15, 1947, Maharajadhiraja Jivaji Rao
Sci ndi a of Gnal i or - - herei nafter cal |l ed "Jivaji
Rao’ --executed in instrument of accession stipulating that
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the Governor-General of India, the Dom nion Legislature, the
Federal Court of India, and other Domi nion authorities shal
for the purpose of the Dom nion, exercise in relation to the
State of Gwalior, such functions as may be vested in them by
the Governnent of India Act, 1935, in respect of Defence,
External Affairs, Comunications and matters ancill ary
t heret o.

70

On April 22, 1948, twenty heads of States in the Madhya

Bharat region executed a covenant to formthe United State of

Gnalior, Indore and Mal wa. The covenant guaranteed to
each head of covenanting State payment of the anount
specified therein as his privy purse out of the revenues of
the United State; to full ;ownership, use and enjoynent of
all private properties belonging to himon the date of
maki ng over the adnministration of the State to the
Raj pranukh; to succession to the gaddi of the State accord-
ing to law and custom and to  all personal privileges,
dignities and titles enjoyed by himw thin and outside the
territories of his State i medi ately before the 15th day of
August, 1947.

Five nore States joined the United State of Gnalior, Indore
and Malwa (Madhya Bharat) with effect fromJuly 1, 1948.
On .July 19, 1948, Jivaji Rao executed on behalf of the
United State of Gmalior, Indore and Malwa (Madhya Bharat) a
revised instrunent /of accession. Pursuant to the nerger
agreenments, it was proclaimed on Novenber 24, 1949, that the
United State of .Madhya Bharat adopted the Constitution of
India as the Constitution of  the United State. The
Constitution of India was promul gated on Novenber 26, 1949,
and was brought into force (except for ~certain articles
specified in Art. 394) with effect fromJanuary 26, 1950.
The President of India recognized Jivaji Rao as the Rul er of
Gnalior. The CGovernment of |ndia continued to pay the privy
purse and accoredd to himthe privil eges specified in the
instrument of accession and the nerger agreenent, except
those which were nodified by statutes. After the death of
Jivaji Rao the President recognized Madhav Rao-petitioner
herein-as the Ruler of Gwalior.
Under the WMadhya Bharat Gangajali Fund Trust Act, 1954,
enacted by the State Legislature the Ruler of the State of
Gnalior is one of the three trustees authorised to nmnage
the Gangajali Fund settled by the State and to apply the
i ncomre thereof for charitable purposes.
On Septenber 2, 1970, a Bill intituled the Constitution
(Twenty fourth Amendnent) Bill, 1970, and provi di ng
that ."Articles 291 and 362 of the Constitution and cl ause
(22) of Article 366 shall be omtted"- was introduced in the
Lok Sabha. The Bill was declared passed with the anendnent
that the provisions thereof shall come into oporeation’ with
effect from OCctober 15, 1970. On Septenber 5, 1970, the
notion for consideration of the Bill did not obtain, in the
Rajya Sabha, the requisite majority of not less than two-
thirds of the Menbers present and voting as required by Art.
368 of the Constitution. The notion for
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introduction of the Bill was declared lost. A few hours
there-after the President of India purporting to exercise
power under clause (22) of Art. 366 of the Constitution
signed an instruments wi thdrawi ng recognition of all the
Rul ers. A comunication to;, the effect was issued "by
Order and in the name of the President"’ was received by the
petitioner stating that :

"I'n exerci se of the powers vested in himunder

Article 366(22) of the Constitution, t he
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President hereby directs that with effect from
t he dat e of this O der Hi s Hi ghness
Mahar aj adhi raj a Madhav Rao Jivaji Rao Scindia
Bahadur do cease to be recognised as the Ruler

of Gwalior."
Simlar orders were comruni cated to all ot her
Rulers in-, India who had been previously

recogni zed under Art. 366(22) of t he
Constitution.

The Union Finance Mnister laid on the table
of the Rajya Sabha, on Septenber 7, 1970, a
statenment, inter alia, that

. Governnent is fortified in t he
belief that there is w despread, support in
the country for putting an end to an out-noded
and antiquated system which permitted the
enj oynment of privileges and privy purses by a

small  section of  our people wthout any
corresponding social obligations on their
part.

As it has been Government’'s declared policy
to. abolish these privileges and privy purses
and also to put an end to the very concept of
Rul ership, ~ Governnment felt they would be
justified in de-recognising the Rulers and
thus putting an end to a period of politica
and’ | other uncertainties so undersirable in a
matter of this nature. ~Accordingly, President
has decided to derecognise all the Rulers and
thereby termnate their privy purses and
privileges with-imediate effect. Orders have
been issued in pursuance of the decision."
Madhav Rao Scindia noved a petition on September 11, 1970,
in this Court under Art. 32 of the Constitution claimng-(a)
a declaration that the order dated Septenber 6, 1970 was
"unconstitutional, wultra vires and void' and a direction
guashing that order; (b)a declaration that the petitioner
continues to be the Ruler of Gaalior and to be entitled to
privy purse and to, personal rights and privileges accorded
to himas Ruler; and (c) a direction to the Union of India
to continue to pay the privy,
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purse and to continue to recognise the Rulership and the
personal rights and privileges of the petitioner ~arid to
i mpl ement and observe the provisions of the covenant and the
nmerger agreenent. He clained that in making the order the
President acted without authority of |law, that the order was
made for collateral purpose; .and that by the order. the
rights guaranteed to the petitioner under Arts. 14, and 19
and 31 of the Constitution were infringed. The petition was
later anended with |eave of the Court and it was- claimnmed
that the order infringed the guarantee under Art. 21 of the
Constitution al so.
The Union of India by their affidavit contended, inter alia,
that the petition was not naintainable because the source of
the right to receive the privy purse and to be accorded the
privileges ,claimed was a political agrenent and the privy
purse was in the nature of a political pension; that Art.
291 did not inpose any obligation upon the Union to pay the
privy purse; that Arts. 291 and 362 of the Constitution did
not in-vest the petitioner and the other Rulers wth any
enforceable rights; that recognition of the Rulers under
Art. 366(22) was a "nmatter of State policy" and the
Presi dent was competent to pass the order dated Septenber 6,
1970; that the order was not made for a collateral purpose
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as all eged; and that by the order the guarantee of Arts. 14,
19(1)(f), 31(1) or any other article of the Constitution was
not infringed.
By the order of-the President withdrawing his recognition as
Ruler, the petitioner is denied the right to the privy
purse and to the personal rights, privileges and dignities
accorded to himas a Ruler; he is also denied the benefit of
the exenption fromliability to pay inconme-tax under s.
10(1a) of the Incone-tax Act, 1961; Wealth-tax under s. 5
(1) (iii) & (xiv) of the Wealth-tax Act, 1957; Gft-tax
under s. 5(1)(xiv) of the Gft-tax, 1958; and of the
exenption fromliability to pay duty under the Sea Custons
Act, 1878, which renmi ns operative under the Custons Act,
1961: he is also deprived of the statutory protection that
he shall not be sued without the consent of the Centra
Government under S. 87-B of the Code of Civil Procedure,
1908, and that cogni zance of any offence alleged to have
been committed by himshall not be taken by any Court
wi t hout the previous sanction under s. 197-A of the Code of
Cri m nal Pr ocedur e, 1898. The petitioner is al so
disentitled to the managenent and -adnministration of the
Gangaj ali Fund Trust.
By his order dated August 22, 1961, the President recognised
the petitioner as the Ruler of Gaalior. "If the order of the
President is wthout authority of law, 'as the petitioner
contends it is, there is a clear infringement of the
guarantee of the fundanmental rights under Arts. 19(1) (f),
21 and 31 (1) of the Constitution.
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It is unnecessary in the viewwe take, to deal with the plea
raised by M. Pal khivala that Rulership is "property" and
the order of the President deprives the petitioner of that
property without authority of |aw.
Validity of the order of the President is challenged on the
grounds that-(1) the President has no power to withdraw re-
cognition of a Ruler once recognised; (2) exercise of the
power to withdraw recognition, assum ng that the President
has such power, is coupled with the duty to recognise his
successor and an order nmade wit hout recognising a successor
is invalid; (3) the order of the President "de-recognising"
all the Rulers en masse ampunted to arbitrary exercise of
power; and (4) in any event, the order was made for a
collateral purpose, that is, to give effect to the *"policy
of the Governnment" after the Governnent was unable to secure
the requisite majority in the Parliament to the Constitution
Amendnent Bil |
Article 366(22) of the Constitution reads
"In this Constitution, wunless the context
ot herwi se requires, the follow ng expressions
have t he neani ngs hereby respectively assigned
to them that is to say-
(22)"Ruler” in relation to an Indian State
means the Prince, Chief or other person by
whom any such covenant or agreenent as is
referred to in clause (1) of article 291 was
entered into and who for the tine being is
recogni sed by the President as the Ruler of
the State, and includes any person who for the
time being is recognised by the President as
the successor of such Ruler.”
Clause (15) of Art. 366 defines an "Indian
State" as neaning "any territory which the
CGovernment of the Doninion of India recognised
as such a State’.-" Article 291, as anmended by
the Constitution (Seventh Amendnent) Act ,
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1956, reads as foll ows:
"Wher e under any covenant or agreenent entered
in by the Ruler of any Indian State before the
comencenent of this Constitution, the paynent
of any suns, free of tax, has been guaranteed
or assured by the Governnent of the Dom nion
of India to any Ruler of such State, as privy
purse- -
(a) such sums shall be charged on, an paid
out of, the Consolidated Fund of I|ndia; and
(b) the sums so paid to the Ruler shall be
exemept fromall taxes on incone.”
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The definition of "Ruler" in cl. (22) of Art. 366 is in two
parts : a person is a Ruler if he being (a) a Prince, Chief
or other person who had entered into the covenant or
agreenment as is referred to in.cl. (1) of Art. 291, is for
the time being recognised by the President as the Ruler; or
(b) if he'is for the time being recognised by the President
as the successor of the Ruler nentioned in part (a). Use of
the expression "for thetine being" in relation to the
persons who had entered into covenants or agreenents, and in
relation to the successor, may perhaps inply that the
Presi dent has the power inappropriate cases and for adequate
reasons to wthdraw recognition, but that is a matter on
which it is unnecessary for the purpose of this petition to
express any final opinion
Granting that the President may wi-thdraw recognition of a
Rul er once granted, the power conferred by Art. 366(22) is
exercisable only for ~good -~cause, i.e. because of any
personal disqualifications incurred by a Ruler. By the
provisions enacted in Arts. 366(22), 291 and 362 of the
Constitution the privileges of Rulers are nade an integra
part of the «constitutional schene. Thereby a class of
citizens are, for historical ~reasons, accorded specia
privil eges. They cannot be derprived of those privileges
arbitrarily,. for the foundation of our Constitution is
firmy laid in the Rule of Law and no instrunentality of the
Uni on, not even the President as the head of the  Executive,
is invested with arbitrary authority.
In the affidavit on behalf of the Union of India it was
averred that "the concept of Rul ership, the privy purse  and
the privil eges wi t hout any rel atabl e function or
responsibility have becone inconpatible wth denocracy,
equality and social justice in the context of India of
today"; and that since "the comrencenent of the Constitution
many things have changed, many hereditary rights and
unear ned i ncome have been restricted and many privil eges and
vested interests have been done away with and nmany | aws have
been passed with the object of checking the concentration of
econom ¢ power-both rural and industrial, the Union of |India
have deci ded that the concept of Rulership, the privy | purse
and the privileges should be abolished." Thereby t he
executive arrogates to itself power which it does not
possess : our Constitution does not invest the power clained
in the executive branch of the Union
The plea that in recognising or "de-recogni sing" a person as
a Ruler, the President exercises "political power which is
a sovereign power and that after an order of de-recognition
"no erstwhile Ruler can make a claimin respect of the
Rul ership or the privy purse or any of the privileges since
the rel evant covenants under which the rights of the Rulers
were recogni sed were
75

political agreements" and the rights and obligations
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thereunder were liable to be varied or repudiated in
accordance with "State policy" inthe interests of the
peopl e also receives no countenance fromour Constitution

The first branch of the argument is inconsistent wth the
basi ¢ concept under our Constitution of division of State
functions; the second is inconsistent with the history of
events between 1947 and 1949, and the third receives,

for reasons to be presently stated, no support from the.
rel evant constitutional provisions.

Whet her the Parlianment may by a constitutional amendnent
abolish the rights and privileges accorded to the Rulers is
not, and cannot be, debated in this petition, for no such
constitutional anendnent  has been nmade. The petitioner
chall enges the authority of the President by an order
purporting to be made under Art. 366(22) to withdraw
recognition of Rulers so as to deprive themof the rights
and privileges to which they are entitled by virtue of their
status as Rul ers:

The functions of the State are classified as |egislative,
judicial “and executive : the executive function is the
resi due which does not fall within the other two functions.
Constitutional mechanism in-a denocratic policy does not
contenpl ate existence of any function which may qua the
citizens be designated  as political and orders mmde in
exerci se whereof /are not liable to be tested for their
validity before the lamfully constituted courts : Rai Sahib
Ram Jawaya Kapur and Qhers v. ~State of Punj ab; (1)
Jayantilal Anritlal Shodhan v. F. N Rana; (1) and Hal sbury’s
Laws of England 3rd Edn., Vol . 7, Art. 409, at p. 192.
oservations made in tw judgnents of this Court, on which
the Attorney-Ceneral relied, do not support a contrary view
In Nawab Usnan Ali Khan v. Sagarnal (3) this Court held, that
the anobunt payable to the Ruler of Jaora "on account of the
privy purse" was exenpt from attachnent in execution of the
decree Civil Court, because it-was a "political pension"
within the neaning of s. 60 (1) (g) of the Code of G vi
Procedure. The Court in determning the true nature of the
privy purse, characterised the sanction for paynent as
"political and not legal". That has, however, no bearing on
the question in issue here. |In Kunvar Shri—Vir _Rajendra
Singh v. Union of India and Others (4) this Court  negatived
the claim of an applicant that his right to property  was
vi ol at ed because the President accepted another clainmant to
the gaddi of Dhol pur as Ruler. The Court observed that -the
recognition of Rulership by the President,-in exercise of
his political power, did not anpbunt to recognition  of any
right to private properties of the Ruler. The Court

(1) [1955] 2 S.C R 225 (2) [1964] 5 S. CR 294

(3) [1965] 3 S.C R 201 (4) [1970] 2 SS.C R 631
--744Sup.Cl /71
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did " not attenpt to «classify the exercise of the

Presidential function under Art. 366(22) as distinct  from
executive functions: that is clear fromthe dictumthat the
exerci se of the President’s power was "an instance of purely
executive function".

The history of negotiations which culnminated in the integra-
tion of the territories of the Princely States before the
commencement of the Constitution clearly indicates that the
recognition of the status of the Rulers and their rights was
not tenporary, and also not liable to be varied or
repudi ated in accordance with "State policy". Power of the
Pr esi dent to determine the status of the Rulers by
cancelling,or wthdrawing recognition to effectuate the
policy of the Governnent to abolish the concept of Rulership
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is therefore liable to be challenged in these petitions.

The circunstances in which the constitutional provisions
under cls. (15) and (22) of Art. 366, and Arts. 291 and 362
were incorporated may be briefly set out.

In the era before 1947 the term "State" applied to a
political conmmunity occupying a territory in India of

defined boundaries and, subject to a single Ruler who
enjoyed or exercised, as belonging to him any of the
functions and attributes of internal sovereignty dul y
recogni sed by the British Crown. There were-, in India nore
than 560 States : forty out of those States had treaty
relations wth the Paramount Power : a I|arger nunber of

States had sone formof engagenents or sanads, and the
remai ning enjoyed in one or the other form’'recognition of

their status by the British Crown. The treaties,
engagenment s and sanads covered a wide field, and the rights
and obligations ~of the States arising out of t hose
agreenments varied fromState to State. The rights that the
British Crown as the Paranount  Power exercised in relation
to the States covered authority in matters external as well

as internal. The States had no international personality,

the Paranount Power had exclusive authority to nake peace or

war, or to negotiate or comunicate with foreign States.

The Paranpbunt Power had the right of intervention in
internal affairs which could be exercised for the benefit of

the head of the state of India as a whole, or for giving
effect to international conmtnents.

The Government of India Act, 1935, was a stepin the direc-

tion of achieving apolitical unity over the ‘entire sub-

continent : it envisaged a constitutional relationship
between the Indian States and Provinces in British India on
a federal basis. But the concept of aloose federation of

di sparate constituent units in which the power and authority
of the Federation were to differ between one constituent

unit and anot her was soon abandoned as i nherently
i mpracticable. The Second Wrld War awakened
77

a new consciousness which regarded colonialism as an
anachr oni sm Wth the object of transferring power to a
Doni ni on, several schenes were evolved by the British
authorities fromtime to time. There was the Cripps Plan,
followed by the Sinmla Conference of 1945, and the Cabinet
M ssion Plan of 1946. The Cabinet M ssion issued a
Menorandum dated May 12, 1946, in regard to the States’
Treaties and to Paranmountcy : it affirmed that the rights of
the States which flowed fromtheir relationship with the
Crowmn will no longer exist and that the rights surrendered
by the States to the Paranmount Power will revert to the
States. The void caused by the | apse of paranmountcy, it was
said, may be filled either by the States entering into a
federal relationship, wth the successor CGovernnent or
CGovernments in British India, or by entering into a
particular arrangements with it or them On May 16, 1946,
the Cabi net M ssion announced its Plan for the entry of the
St ates into the pr oposed Uni on of I ndi a. They
si mul taneously decl ared that the parampuntcy of the British
Crown could not be retained nor transferred to the new
Gover nment .
The British Parlianent decided to set up the two Dom nions
of India and Paki stan, and pronul gated on July 18, 1947, the
I ndi an | ndependence Act, 1947. By s. 1, two new i ndependent
Dom nions of India and Paki stan were set up as from August
15, 1947, and s. 7 of the Act provided

"(1) As fromthe appointed day-

(a) H's Mjesty's Governnent in the United
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Ki ngdom have no responsibility as respects the
government of any of the territories which

i medi ately before that day, were included in
British India;

(b) the suzerainty of His Majesty over the
I ndi an States lapses, and wth it, al |
treaties and agreenents in force at the date
of the passing of this Act between H s Majesty
and t he rulers of Indian St at es, al
obligations of Hs Majesty at that, date,
towards Indian States or the rulers thereof
and all powers, rights, authority or jurisdic-
tion exercisable by Hs Majesty at that date
inor inrelation to Indian States by treaty,
grant, usage, suffrance or other-w se; and
"Provided that, notwithstanding anything in
par agraph ~(b) or paragraph (c) of the sub-

section,” effect 'shall, as nearly as may be
continued to be given to
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the provisions of any such agreenent as is
therein referred to which relate to Custons,
transit and communi cati ons, posts and
tel egraphs,” or other like matters, until the
provisions in question are denounced by the
ruler /of the Indian State or. person having
,authority in the tribal areas on the one
hand, or by the Dom nion or Province or other
part thereof concerned on the, other hand, or
are superseded by subsequent agreenents,
(2) The assent —of the Parlianent of the
United Kingdom is hereby. given to t he
omi ssion fromthe Royal Style and Titles of
the words "Indiae Inperator” and the  words
"Enperor of India*, and to the issue by Hs
Maj esty for that purpose of Hi s Roya
Procl amati on under ( the Geat, Seal of the
Real m "
By the Indian (Provisional Constitution) Oder, 1947, 'ss. 5
& 6 of the Governnent of India Act, 1935,. were extensively
amended, setting up machinery for the Indian States to
accede to the Dom nion of India. Pronulgation of the Indian
| ndependence Act generated great political activity. On
July 5, 1947, Sardar Vall abhbhai Patel, Mnister for Hone
Affairs, mde a statenent defining the policy of the
CGovernment of India, and inviting the Princes to accede to
the Doni nion on three subjects-Defence, Foreign Affairs and
Conmuni cations, in which the common interests of the country
were involved. He assured the Princes that the  policy of
the States Departnent (which had been set up in place of the
Political Departnent) was not to conduct the relations with
the States in a manner savouring of dom nation of one over
the other; the domination, if any, would be the domnation
of mutual interests and welfare. He expressed the hope that
the Princes would bear in mnd that the alternative to
cooperation in the general interest was anarchy and chaos
which would overwhel mthe great as well as the small in a
comon ruin, if the States and Provinces were unable to act
together in the m ni mum of conmon tasks. On July 25, 1947,
at a special nmeeting of the Princes, Lord Muntbatten--the
Crown representative--advised. the princes to accede to the
appropriate Dominion in regard to the three subjects of
Def ence, External Affairs and Communi cations, and assured
themthat their accession on those subjects would involve no
financial liability and in other matters there would be no
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encroachnent on their internal sovereignty.
The plea for accession nmet with a favourable response.
Negoti ati ons for accession of the States were soon conpl et ed
and instrunments, of accession were executed by the heads of
the Indian States. Simultaneously, Standstill Agreenents,
the
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acceptance of which was nade by the Governnent of India a
condition of accession by the States concerned, were also
entered into between the Dom nion Government and t he
acceding States. The Standstill Agreenents recited
"Whereas it is to the benefit and advantage of the Doni nion
of India as well as of the Indian States that existing
agreenments and adm nistrative arrangenments in the matters of
comon concern, shoul d continue for the tine being between
the Dominion of India orany part thereof and the |ndian
States :
Now therefore it 1is agreed between the State and the
Dom ni on of India that:-
"1.© (1) Until new agreenents in this behalf
are nmade, all agreenents and administrative
arrangenents as to matters of common concern
now exi sting between the Crown and any | ndian
State  shall, insofar as may be appropriate
continueas between the Dominion of India, or
as the case may be, the part thereof, and the
State.
(2) In particular, and wthout derogation
fromthe generality of sub-clause (1) of this
clause the matters referred to above shal
include the matters specified in the  Schedul e
to this Agreenent.
3.Nothing in this agreenent i ncludes ' the
exerci se of any paranountcy functions.”
By the instrunents of accession the Princes were  assured

that the terns of the instrunent will not be varied by any
amendment of the Governnent of (India Act, 1935, or the
I ndi an, | ndependence Act, 1947, unless such amendnent be

accepted by the Prince by a supplenentary instrunent; that
nothing in the instrunent shall be deened to commit the
Prince in any way to, acceptance of any future Constitution
of India or to fetter his discretion to enter into
agreenments with the Governnent of India wunder any such
future Constitution, and that nothing in the instrunent
shall affect the continuance of the Princes sovereignty in
and over the State, or, save as provided by or wunder the
instrument, the exercise of any powers, authority and rights
enjoyed by the Prince as head of the State or the wvalidity
of any law in force in the State

80

This was a significant step in the direction of forging a
vital ,constitutional |ink between the Domi nion of India and
the States. It was followed by the next phase cul mnating
in integration of some States in the Pr ovi nces, ,
consolidation of other States into sizable admnistrative
units, and sone ot her St ates executing agreenents

integrating wth the Dom nion. The process of integration
of States varied fromState to State. 216 out of the States

merged with the existing Provinces; 61 States were taken
over as Centrally adm nistered areas; and 275 States were
integrated in five Unions of States, Saurashtra, WMdhya
Bharat, Rajasthan, Pepsu and Travancore-Cochin. Merger of
the States with the Provinces was achieved initially in name
only, because the authority--executive, legislative and
judicial-was still exercised under the Extra-Provincia
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Jurisdiction Act by the Provinces within which the States
were initially merged. The nerger agreenents of the Unions
of St at es were to operate as their provi si ona
Consti tutions. Even the Centrally adninistered areas did
not becone part of the Dominion territory.

The instrunents of merger provided for the integration of
States and for transfer of power from the Princes and
guaranteed to the Princes the privy purse, succession to the

gaddi, rights and privileges, and full ownership, wuse and
enjoynment of all private properties belonging to them as
di stinct from State properties. The covenant s f or

establishing Unions of States and the agreenents of nerger
contai ned provisions guaranteeing to the heads of nerged
States or integrated States paynent of privy purses. These
i nstruments were concurred in and guaranteed by t he
Gover nnment of the Domi nion-of India.

The next phase was of assimlation and consolidation of the
unity achieved till then. |In the case of the "Provincially
nerged” and "Centrally adm nistered" States, authority for
exercising “the powers of admnistration and |egislation
originally derived fromthe Extra-Provincial, Jurisdiction
Act, 1947, was | ater exercisable by virtue of orders issued
under ss. 290A and 290B incorporated in the Governnent of
India Act, 1935, with effect from January 15, 1949. By an
order issued under S. 290A diverse steps were taken for
integration of the fornmer State into the Provinces.

TO ensure an organic unity of India, the Princes were
invited to accede to the Dom nion, and later ‘to integrate
with India under a Constitutionwith a Republican form of
Government. The Princes, some out of patriotismand others
from notives of selfinterest, agreed to nerge their
territories and to abandon all authority in regardto their
territories in consideration of certain special concessions.
To give constitutional sanction to the nmerger agreenents,
speci al provisions were expressly incorporated in the
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draft Constitution recognising the status of the /Princes,
the obligation to pay the privy purse, and the  persona
rights and privileges guaranteed to them The territories of
the States after integration retained no political or |ega
identity. Speci al recognition was given to the -status of
the Princes and to their rights and the obligations of ~the
Union, and for that purpose, Arts. 366(15), 366(22), 291 and
362 were incorporated in the Constitution. In Art.” 366(15)
the expression. "lIndian State" was defined as meaning any
territory which the CGovernment of the Dominion of India
recogni sed as such a State; and in Art. 366(22) a specia
definition of the expression "Ruler" was evolved for. the
purpose of the Constitution; by Art. 291 the privy purse was
charged on, and nade payabl e out of, the Consolidated Fund
of India, and .the sumso paid as privy purse to the Ruler
was decl ared exenpt fromall taxes on inconme. By Art. 362
the Parliament, the State Legislatures and the executive of
the Union and the States were enjoined to have "due regard
to the guarantees and assurances" under the covenants and
agreenments between the Governnent of the Dom nion of India
and the heads of the former Indian States.

The stage was then set for the promul gation of the Constitu-
tion. A few days before Novenber 26, 1949, a large majority
of the States proclaimed that the Constitution of India wll
be the Constitution for their respective territories, and
shal | be enforced as such in accordance with its provisions,
and that the provisions of that Constitution shall, as from
the date of its commencenent, supersede and abrogate al
ot her exi sting constitutional provi si ons i nconsi st ent
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therewi t h. Mer ger agreenments were executed to give effect
to the proclamations. The proclanmation and the execution of
the nmerger agreenents resulted in conplete extinction of the
States and Unions of States as separate units. The Princes
ceased to retain any vestigage of sovereign rights or autho-
rity qua their former States. They acquired the status of
citizens of India.

The plea raised by the Union nust be considered in the |ight
of these developnents. The negotiations, the assurances
given by leading statesmen, and the terms of the covenants
and agreenents were certainly not intended to be an exercise
in futility. The argunent that the parties to the
instrunments were entering into solem undertaki ngs intending
the arrangenents to be tenporary, and liable to be set at
naught by the unilateral act of the Union of India, nust be
rej ected.

In formArt. 366(22) is a definition clause : It however in-
vests the President with authority to recognize a person as
a Ruler. 'Granting that under Art. 366(22) the President may
wi thdraw ' the recognition of -a person as a Ruler, the power
to nullify inportant provisions of the Constitution does not
flow fromthat clause.
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The plea raised by the Attorney-CGeneral that recognition of
Rul ership was a "gift of the President” or was "in the gift
of the President" is not borne out by the position of and
the nature of the powers and functions of ~ the President
under our constitutional scheme. President i's made by the
Constitution repository of the power to recognise the
Rul ers. That power nmay be, exercised consistently with and
in aid of the constitutional schene. A denocratic
Constitution founded in the Rule of Law does  not . envi sage
authority in any instrunentality of the Union rem niscent of
autocracy. The power to recognhise-a Ruler nmay be exercised
in the case of first recognitiononly in favour of a person
who has signed the covenant, and in-favour of his successor
having regard to the customand | aws governing the State if
the Ruler dies, or becones incapable of functioning or his
recognition is withdrawn. By the use of the expression "for
the time being" in cl. (22) of Art. 366 the President is not
invested with authority to accord a tenporary recognition to
a Ruler, nor :with authority to recognise or not to
recognise a Ruler arbitrarily : the expression "for the tine
bei ng" predicates that there shall be a Ruler of the Indian
State, that if the first recognised Ruler dies, or ceases to
be a 'Ruler, a successor shall be appointed, and that there
shall not be nmore Rulers than one at a given time:

By express, injunction in Art. 53(1) of the Constitution the
executive power vested in the President is directed to be
exercised " in accordance with the Constitution". That
power is intended to be exercised in aid of and not to
destroy constitutional institutions. Ganting that power to
recognise a Ruler carries with it the power to w thdraw
recognition of the Ruler, the power mnust be exercised bona
fide, and in the larger interest of the people consistently
with the provisions of the Constitution to naintain the
institution of Rulership. Power may therefore be exercised
in the course of and for recogni sing another person as a
successor to the Ruler, having regard to the laws and
custonms governing the State. The President is not conpetent
to recognise a person as a Ruler who is not by the custom
and | aws governi ng succession to Rulership qualified to be a
Rul er. The President cannot obviously withdraw recognition
of a Ruler and recognise another person as a matter of
political patronage. Nor can be lawfully depart from the
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| aws and custons governi ng succession so as to introduce a
person as a Ruler who is not by ties of blood or

affiliation related to the previous Ruler. Whet her in
certain exceptional circunstances the President may in
granting recognition to a successor depart in the |arger
interest of the country fromthe strict rule or custom
governi ng succession to the gaddi, is a question which need
not be decided. But unquestionably the President is not
invested with authority to recognize a stranger as successor

to the gaddi, or not to recognise any person at all as a
successor
83

if he so chooses. The power of the President is plainly
coupled with a duty; a duty to maintain the constitutiona
institution, t he constitutional provi si ons, t he
constitutional schene, and the sanctity of sol emm agreenents
entered into by the predecessor of the Union Governnent
which ~are accepted, recognised and incorporated in the
Consti tution. An _~order merely "de-recognising" a Ruler
wi t hout ‘providing for continuation of the institution of
Rul ership-which is an integral part of the constitutiona
schenme is, therefore, plainly-illegal
Cl ause (22) of Art. 366 is intended to invest the President
with authority to recognise Rulers : see Kunvar Shri Vir
Raj endr a Si ngh v. ~Union of I ndia("). The cl ause
i ncorporates the history of nmonmentous  events which took
place in India between 1947 and 1949 leaving a lasting
i mpression upon our national and constitutional structure.
Articles 291, 362 and Part VII of the Constitution were when
incorporated intended to grant recognitionto the solem
prom ses on the strength of which the former Princes were
invited by those at the helm of affairs to join the
experiment for achieving for the millions their dream of
securing a truly denocratic formof CGovernnent in a wunited
i ndependent India, and clauses (15) & (22) of Art. 366 were
intended to serve the purpose of identifying the persons who
remained entitled to the benefits of those constitutiona
guar ant ees.
A brief reference nmay be made to what was said in the
Constituent Assenbly by the Mnister for Hone Affairs who
was in charge of the States when he noved for adoption Art.
291. He used nenorable words :
"These guarantees (nerger agreenents) form
part of the historic settl enents whi ch
enshrine in themthe consunmation of the great
i deal of geographical, political and -econonic
unification of India, an ideal ~which for
centuries remained a distinct dream and which
appear ed as rempte and as difficult of
attai nnent as ever even after the advent of
I ndi an i ndependence.
Human nenory is proverbially short. Meet i ng
in Cctober, 1949, we are apt to forget the
magni tude of the problem which confronted us
in August, 1947. ...... the so-called | apse of
paramountcy was a part of the Plan announced
on June 3, 1947, which was accepted by the
Congr ess. We agreed to this arrangenment in
the sane manner as we agreed to the partition
of India. W accepted it because we had no
option to act otherw se. Wiile there was
recognition in the
(1)[1970] 2 S.C R 631
84

vari ous announcenent s of t he British
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Governnment of the fundamental fact that each
State should Ilink upits future wth that
Dominion with which it was geographically
conti guous, the Indian |Independence Act re-
| eased the States fromall their obligations
to the British Crown. In their vari ous
aut horitative pronouncenents, the British
spokesnen recognised that with the |apse of
par amount cy, technically and legally t he
St ates woul d becone i ndependent The
situation was indeed fraught with inmeasurable
potentialities of disruption, for sone of the
Rulers didwsh to exercise their technica
right to declare independence and others to
join the nei ghbouring Domi nion
(c)
It was against this unpropritious background
that the Government of India invited the
Rulers of the States to accede on three
subjects of Defence, External Affairs and
Conmuni cations. At the time the proposal was
put forward tothe Rulers, an assurance was
given to them that they would retain the
status quo except for accession on these
subjects: It had been nmade clear to themthat
there mwmas no intention either to encroach on
the | internal autonony or the -sovereignty of
the States or to fetter their ‘discretion in
respect of their _acceptance of the new
Constitution of India. These commtnments had
to be borne inmnd when the States Mnistry
approached the Rulers for the integration of
their States. There was nothing to conpel or
induce the Rulers to nerge the identity of
their States. Any use of force would have not
only been agai nst our professed principles but
woul d have al so caused serious repercussions.
The m ni mum whi ch we could offer to” them as
quid pro quo for parting with their /ruling
powers was to guarantee to themprivy purses
and certain privileges on a reasonable and
defined basis. The privy purse settlenents
are therefore in the nature of consideration
for the surrender by the Rulers of all their
ruling powers and al so for the dissolution of
the States as separate units
"The Rul ers have now di scharged their part of
the obligations by transferring all ruling
powers and by agreeing to the integration of
their States. The nain part of our obligation
under these agreenents, is to ensure that the
guarantees given by us in respect of | privy
pur se
85
are fully inplemented. CQur failure to do  so
would be a breach of faith and seriously
prejudi ce the stabilisation of the new order."
In the larger interest of achieving the unity of the country
our statesmen chose to appeal to the patriotism of the
Princes and not to rely upon the force of arns or methods of
political agitation wthin the States. Negotiation of a
friendly settlement was in the circunstances then prevailing
the only advi sable course. A discontented group of Princes
was a serious threat to a snboth and orderly transition
The Constituent Assenbly resolved to honour, wi t hout
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reservation, the prom ses nade to the Princes fromtine to
tinme. Clauses in the draft Constitution relating to the

obligation of the Union to pay the privy purses and
recognising certain rights, privileges and dignities till
then enjoyed by the Princes, were intended to incorporate a
just quid pro quo for surrender by themof their authority
and powers and dissolution of their States.

A legislative mechani smwas devised to grant the benefit to
the fornmer Princes by naking a provision for recognising
themas Rulers, and of incorporating in the Constitution the
guarantees of the privy purse and personal rights and
privileges. The former Princes were accordingly recognised
as a class of citizens wth special privileges granted to
them because they had surrendered their powers; privileges
and authority. Theargunent that the President as the
head of the Executive may, in exercise of his executive
power, destroy that institution, is plainly contrary to the
fundanental concept of the Rule of Law

There are many anal ogous provisions in the Constitution
whi ch confer upon the President a power coupled with a duty.

W nmay referto two such provisions. The President has
under Arts. 341 and 342 to specify Scheduled Castes and
Schedul ed Tribes; and he has done so. Speci fication so

made- carries for the nmenbers of the Scheduled Castes and
Schedul ed Tribes certain special benefits, e.g., reservation
of seats in the House of the People, and in the State
Legi sl ative Assenmblies by Arts. 330and 332, and of the
numerous provisions nmade in Schedules V & VI.. It may be
noti ced that expressions Schedul ed Castes and Schedul ed
Tribes are specially defined for the purposes of the
Constitution by Arts. 366(24) and 366(25). If power to
decl are certain classes of citizens as belonging to
Schedul ed Castes and Schedul ed Tri bes includes power to
withdraw declaration  w thout substituting a fresh
decl ar ati on, t he President w |l be destroyi ng t he
constitutional scheme. The power to specify may carry wth
it the, power to withdraw specification, but it is/  coupled

with,, a duty to specify in a mnner which nakes the
constitutional provisions operative.
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Article 366(21) before it was deleted by the Constitution
(Seventh Amendnent) Act, 1956, defined "Rajpranukh" as nean-
ing :-

(a)in relation to the State of Hyderabad,

t he person who for the time bei ng is
recogni sed by the President as the N zam of
Hyder abad;

(b)in relation to the State of ‘Jamu and
Kashmr, or the State of Mysore, the person
who for the time being is recognized by the
Presi dent as the Maharaja of that State; and
(c)inrelation to any other State specified
in Part B of the First Schedule, the ' person
who for the time being is recognised by the
Presi dent as the Raj pranukh of that State, and
includes in relation to any of the said States
any person for the tine being recognised by
the President as conpetent to exercise the
powers of the Rajpranmukh in relation to that
State;"
The first two cl auses contenpl ated recognition of the N zam
of Hyderabad and the Maharajas of Janmmu & Kashmir and of
Mysore to be the Rajpramukh. There can be no dispute that
the Ruler of Hyderabad was the Nizam and the Rulers of
Jammu and Kashmir and Mysore were the Maharajas of those
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St at es. Assumi ng that power to recognise a person as the
Ni zam or Maharaja may carry with it the power to withdraw
recognition, if <carried with it a duty to recognize the
successor. | f no successor was recogni zed t he
constitutional schene, of admnistration of Part B States
woul d be destroyed. Such a result could never have been
cont enpl at ed

By Art. 291 paynment of any sum free of tax guaranteed or
assured under any covenant or agreenment with a Ruler of an
Indian State as privy purse, is charged on and is made
payabl e out of the Consolidated Fund of India, and the sum
so paid to any Ruler is exenmpt fromall taxes on incomne.

The Attorney-General said that the recognition by Art. 291
of the existence of the guarantees and assurances under the
covenants and agreenments gives rise to no obligation to pay
the privy purse, that, even if the constitutional provisions
rai se an obligation of the Union, they do not raise corres-
ponding  rights “in the Rulers; that in any event the
covenants 'being acts of State violation of their terns will

not because of Art. 363, first linb and also on genera

principles of law found an action in the Minicipal Courts.
He finally submtted that the dispute with respect to the
rights claimed to accrue in favour of the Rulers arises out
of the provisions  of the Constitution relating to the
covenants and on that account the jurisdiction of the Courts
is excluded in regard to that dispute.
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The Constitution 'in terms recognizes and accepts t he
obligation of the Union to, pay the privy purse to the
Rulers. Clause (a) of Art. 291 enacts that the privy purse
shal | be charged on and be paid out of the Consolidated Fund
of India. The words clearly raise an~ obligation of the
Union to pay the privy purse.

The second branch of the argument is al'so w thout force.
Article 266 provides that all revenues received by the

Government of India, all loans raised by the issue of
treasury bills, |oans or ways and neans advances, ‘and al
noneys received in repaynent of loans shall ‘form the

Consol idated Fund of India. By Art. 112(2) the President is
required in respect of every financial year to cause to laid
bef ore the Houses of Parlianment the annual financial state-
ment of the estimated receipts and expenditure of the
Government of India showi ng separately-(a) suns required to
neet expenditure charged upon the Consolidated Fund  of
India; and (b) sunms required to neet other ~expenditure
proposed to be made fromthe Consolidated Fund of  India.
Clause. (3) of Art. 112 categorizes heads of _expenditure
charged on the Consolidated Fund of India. So much of  the
estimtes as relate to expenditure charged  upon the
Consol idated Fund are by Art. 113(1) open to discussion in

but not to be submitted to the vote of the Houses of

Par | i ament . After denmands in respect of sums required to
neet ot her expenditure have been made and assented to by the
House of the People, a Bill is introduced to provide for

appropriation out of the Consolidated Fund of India of al
noneys required to neet the expenditure charged on the
Consol i dated Fund of India and the grants : Art. 114(1). No
amendnment rmay be proposed in either House to vary the
amounts or to alter the destination of the grant or the
expendi t ure char ged.

In support of his contention that by using the expression
"charged" in Arts. 291 and Il 2(2) it is only intended to
enact that the expenditure is not subject to the vote of the
Parliament and that no priority in payment in respect of
expenditure is declared, and in any event the expression
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"charged" creates no obligation enforceable at the instance
of the person for whose benefit it 1is. charged, the
At t or ney- Gener al invited our attention to di fferent
provisions of the Constitution in each of which there is
both a charge oil the Consolidated Fund of an item of
expenditure and an express direction for paynment of the
prescribed sum and contended that Art. 291 which nerely
recogni zes the obligations of the Union Governnent to abide
by the preexisting covenants, creates no obligation for
paynment of the privy purse to the Rulers He urged that the
word "charge" in the Constitutionin dealing with State
financial procedure has the neaning it has in accountancy
practice; it nerely specifies the source fromwhich paynent
is to be nade and does not create a right in the Ruler or
any en-
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forceable obligation against the Union. Under the genera
law relating to transfer of property, a charge does not give
rise toaright inrem: the right is however nore than a
nere personal obligation, for it is.ajus ad rema right to
paynment out of property specified : Govind Chandra Pal v.
Dwar ka Nath Pal (1). Raja~ Sri Shiva Prasad v. Beni
Madhab( 2) . A charge gives a right to paynent out of a
specific fund or property, and a right to prior payment; but
it does not create a right inremin the fund or the pro-
perty. A charge therefore gives rise to a right to receive
paynment,, out of a specified fund or property in preference
over others. In the absence of a clear indication, to the
contrary, it would be difficult to hold that the expression
"charged” used in the context of financial matters of the
State, has a different neaning. Qur Consti tution-nakers
borrowed the concept of a Consolidated Fund fromthe British
system That has al so been adopted in the Constitutions of
Canada, Australia, South Africa and ~other Commonwealth
Countries. Certain Acts in the United Kingdom and el sewhere
prescribe a sequence of priorities in payment of different
heads of expenditure charged on the Consolidated Fund : s.
1. Consolidated Funds Act, 1816; s. | The House of Comons
(Speaker) Act, 1932, ss. 103, 104 & 105 of the British North
Anerica Act, 1867; ss. 117, 119 Constitution of the Union of
Sout h Africa, 1909; ss. 81 & 82 of the Austral ian
Constitution 1900.

Qur Constitution does not recognize any sequence of
priorities. But that does not alter the f undanent a
character of a charge that it specifies a fund out of ~which
satisfaction of the expenditure charged nust be nmade, and
the prescribed expenditure shall have priority in paynent to
the person for whose benefit the expenditure is charged on
the Fund. The constitutional obligation to proceed in the
manner set out in Arts. 112, 113 & 114 inposed wupon the
President and the Parliament inplies a right in the person
or persons in respect of whomthe expenditure is to be
incurred. That view is supported by other provisions.in the
Constitution. The expression "shall be charged on and  paid
out of the Consolidated Fund" is used in Arts. 290, 290A and
291. Articles 290 and 291 do not expressly designate the
payee : Art. 290A designhates the payee. Article 273 nerely
uses the expression "shall be charged" in dealing with the
grants-in-aid to the States of Assam Bihar, Oissa and West
Bengal, w thout Any direction for paynment. Article 275(1)
deals with grants-in-aid to the revenues of such States as
the Parlianent nmmy determine: it is only the provisions
dealing with the capital and recurring sunms which refer-to
the obligation to pay, but in respect of these heads of
expenditure there is no charge. There are also other
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provisions in the Constitution which charge expenditure on
the Consolidated Fund, e.g. Art. 148(6);

(1) I.L.R 35 Cal. 837, 843.

(2) I.L.R | Pat. 387
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Art. 146(3); Art. 299(3) and Art. 332, without any express

provisions in the Constitution relating to paynent. By
| eaving the payee innominate in Art. 291(a) no intention to
raise an obligation without a corresponding right is
di scl osed. The expression "shall be charged on, and paid

out of the Consolidated Fund" in Art. 291, is intended to
enact that the privy purse "shall be charged-. on, and shal
be paid out of the Consolidated Fund". The expression "suns
so paid to any Ruler" does not nean "suns if paid to any
Ruler" : it means that "suns when paid to any Ruler". C au-
ses (a) and (b) of Art. 291 read with Arts. 112, 113 & 114
are, in our judgment, parts.of a single schene; they
contemplate that the privy purse shall be included in the
financial 'statement as charged upon the Consolidated Fund

it shall '‘bebeyond the voting power of the Parlianent : its
destination shall not be altered : it shalt be paid to--the
Rul er after the Appropriation Bill is passed, and when paid
it shall be free fromliability to pay taxes on incomne.

This is an integrated process, which cannot be interrupted
wi t hout dislocating the constitutional nechanism

The Attorney-Ceneral said that Art. 291 raises an "inperfect
obligation". An inperfect obligationis used to describe a
nmoral duty-for instance, a duty to pay a debt of honour, or
a debt barred by limtation, but is properly left to the
free will of him whose duty it is to  discharge the
obl i gation. A perfected obligation pertains to the donmain
of law & justice : an inperfect obligation tothe domain of
benevol ence. An obligation which arises out of a con-
stitutional provision to pay to the citizens suns of | noney
in recognition of obligations of the predecessor GCovernnent
may scarcely be called inperfect.

Article 291 does not nerely incorporate, recognition of the
obligation to pay the privy purse under covenants  incurred
by the Governnent of the Dominion of India : it gives rise
to aliability dehors the covenants. Under the covenants

and agreenents the obligation to pay the privy -purse was
undertaken in the case of all Princes (bar the the heads of
the States of Bhopal, Hyderabad and Mysore) to be nmade out
of the revenues of their respective States. The Governnent
of India concurred in and guaranteed paynent of the _anount
of the privy purse under the ternms of  the agreenents
constituting the Unions. By the States Merger (CGovernors’
Provi nces) Order, 1949, this liability was inposed upon. the
Provinces when the States nerged with those Provinces. In
the case of a Union of States the liability to pay the privy
purse to a head of State lay upon the Union of States to be
di scharged out of the revenues of the State. In the case of
Centrally merged States the Dom nion Government had to pay
the privy purse out of the revenues of the State.

90

Even after the integration of States, the obligations under
the covenants were to be net out of the revenues of the
respective States. The covenants and the various stages
through which wultimate integration was achieved probably
remai ned acts of State. The rights and obligation accruing
or arising under those acts of State could be enforced only
if the Union of India accepted those rights and obligations.
After the Constitution the obligation to pay the privy purse
rested upon the Union of India, not because it was inherited
from the Dom ni on of India; but because of t he
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constitutional mandate under Art. 291. The source of the
obligation was in Art. 291, and not in the covenants and the
agreenents. Ref erence to the covenants and agreements in
Art. 291 was for defining the privy purse : the obligations
of the Provinces in respect of the "Provincially nerged
States”, and obligation of the Union of States in respect of
the States nerged in such Unions, ceased by recognition to
retain their original character. The obligation which arose
out of the nerger agreenment and was on that account an act
of State shed its original character on acceptance by the
Constitution. The entity obliged to pay the privy purse did
not after the Constitution remain the sane; the source out
of which the obligation was to be satisfied was not the
original source; the incident relating to exenption from
paynment of tax was vitally altered, and the ampunt also was
in some cases different. Wereas the liability to pay the
privy purse to the Rulers under the merger agreenments was
assured by the Dom ni on Governnent, the Constitution inposed
upon the Union Governnment a directive to pay the privy
pur se.

In support of his contention that even if Art. 291 itself
gives rise to a fresh obligation, the Union of India has the
same defences against the claimby the Rulers which the
predecessor Government ~had, and on that account if the
Dom nion Government could plead an act  of State as a
defence, the Union of India could do so, the Attorney-
CGeneral relied upon two decisions ;. Doss v. Secretary of
State for India in Council; (1) and Salimn v. Secretary of
State for India(l). The e cases were decided on the
interpretation of the Government of India Act, 1958, which
by S. 67 enacted that treaties and all contracts, covenants,
liabilities and engagenents of the East India Conpany nmade
before the Act ,of 1858 were declared enforceable against
the Secretary of State as they might ~have been by and
agai nst the East India Company, if the Governnent of India
Act , 1858, had not been passed. There is no such
reservation in Art. 291, or in Art. 294(1) (b) and 295(1)(b)
of the Constitution. The cases of Doss (supra) and Sal aman
(supra) have therefore no application.

(1) [1871] L.R 19 Eg. 509

(2) [1906] 1 K. B. 613
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The judgnent of this Court in Union of India & O's. wv.

Gnal ior Rayon Silk Manufacturing (Waving) Co. Ltd. & An-
other(1) has also no bearing on the character of the
obligation arising by virtue of Art. 291. ‘In that case a
conpany which had entered into an agreement withthe State
of Gmalior in 1947, whereby the State of Gmalior granted
exenption fromliability to taxation of certain  industries
started in the State, clainmed to enforce that right ~against
the Union of India after integration of the State. Thi s
Court held that by virtue of the agreement the 'Centra

Legislature was not deprived of its legislative power to
i npose taxes, and on that account after the extension of the
I ncome-tax Act, 1922, the exenption granted under the agree-
nment of 1947 nust fall and that the Conpany was entitled
only to such concessions as nay be provided by the State | aw
applicable thereto after the integration

The structure of Art. 362 is sonewhat different. That
Article i mposes restrictions upon the exerci se of
| egislative and executive functions. Recognition of the
personal rights and privileges of the Rulers arising out of
the covenants is not explicit, but the, injunction that in
the exercise of |legislative and executive power due regard
shall be had to the guarantees, clearly inplies acceptance
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and recognition of the personal rights, privileges and
dignities. The Constitution thereby affirms the binding
force of the guarantees and assurances under the covenants,
of personal rights, privileges and dignities, but unlike the
guarantee of paynment of the privy purse in Art. 291, the
guarantee under Art. 362 is of the obligations wunder the
original covenants and agreenents executed by the Rulers,
barring those regarding which there is express |egislation
enacted to give effect to certain personal rights and
privileges, e.g., Walth-tax Act, 1957, Gft-tax Act, 1958,
notifications under the Sea Custonms Act, 1878, Code of Civi
Procedure, 1908 and Code of Crimnal Procedure, 1898. A
Rul er seeking to enforce privileges which parlianentary
statutes have recognised relies for right to relief upon the
mandat e of the statutes, and not of the covenant.
Article 363 of the Constitution provides
" (1) Notwi thstanding anything in this
Constitution but subject to the provisions of
article 143 neither the Suprenme Court nor any
other court shall have jurisdiction in any
dispute arising out of any provision of a
treaty, agreenment, covenant, engagenent, sanad
or other simlar instrunment which was entered
into ‘or executed before the comencenent of
this/Constitution
(1)[1964] 7 RC. R 892
--L744 supCl /71
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by any Ruler of anlIndian "State and to which
the Government of the Dominion of India or any
of its predecessor Governnents was a party and
whi ch has or has been continued in operation
after such commencenent, or in dispute in
respect of any right accruing under 'or any
l[iability or obligation arising out of any of
the provisions of this Constitution relating

to any such treaty, agreenent, covenant,
engagenent, sanad or other simlar instrunent.
(2) In this article--

(a) "1 ndi an State" means any territory

recogni sed before the conmencenment of this

Constitution by H s Mjesty or the Governnent

of the Dominion of India as being such

a State; and

(b) "Ruler" includes the Prince, Chief or

ot her per son recogni sed bef ore such

conmmencenent by Hi s Mjesty or the ~Governnent

of the Dom nion of India as the Ruler of any

Indian State."
Excl usion of the jurisdiction of the Courts is enphasized by
the non-obstante clause with which the Article comences.
Notwi t hstanding the investnent of jurisdiction upon this
Court by Art. 32, notwithstanding the jurisdiction conferred
upon the H gh Courts by Art. 226, and notw thstanding the
conpetence of all Civil Courts to decide disputes in respect
of the obligations of the Union, it is declared that the
Courts have no jurisdiction in respect of the two cl asses of
di sput es. The exception carved out of the exclusion in
respect of the jurisdiction conferred upon this Court by
Art. 143 is not a real exception for the jurisdiction of
this Court under Art. 143 is nmerely advisory. The non-
obstante clause however does not enlarge the field of
exclusion of judicial authority.
The Attorney-General wurged that the jurisdiction of the
Courts to enforce rights and obligations arising out of the
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covenants entered into by the Rulers to which the Governnent
of the Dominion or the predecessor Governnents were par-
ties, was excluded, because the rights and obligations arose
out of acts of State, and by constitutional provision that
exclusion was affirmed and extended after the Constitution

An act of State need not, it is true, arise out of war or
conquest : It may be the result of an agreenent, and the
terns of the agreenents and the obligations flowing only
from such agreenents may not be enforced in the Minicipa

Courts of either State, unless the rights and obligations
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are recognized and accepted by the States, or unless the
docunent evidencing the act of State is itself the
Constitution of the State or States. But there can be no
act of state against its own citizen by the State. The
Rul ers who were before integration of their States aliens
qgua the Dominion Governnent are now citizens. Their rights
and obligations  which arose froman act of state are now
recogni zed and accepted by the Union of India. Enf or cenent
of those rights and obligations is governed by t he,
muni ci pal -l aws, and unl ess-the jurisdiction of the Courts is
excluded in respect of any-dispute, the Courts wll be
conpetent to grant relief.” An act of state vanishes when
the new sovereign recognizes either  expressly or by
inplications the rights flowing therefrom: State of Gujarat
v. Vora Fiddalti Badruddin Mthibarwal a(1).

W are unable to agree with the Attorney-General that "old
unidentified concept of paramountcy of the British Crown"
was i nherited by the Union, by reason of the instruments of
accession and nerger agreenents, and that “recognition of
Rul ership was a 'gift of the President’, and not a matter of
legal right, existing as it did in thearea of paranountcy
and renmaining with the Governnent of India". The' British
Crowmn did not acquire paranountcy rights by any @ express
grant, cession or transfer:it exercised paranmuntcy because
it was the domi nant power. Paramountcy had no | egal origin

and no fixed concept: its di nensions depended upon what in a
given situation the representatives of the British / Crown
t hought expedi ent. Paranpuntcy neant those powers which the
British authorities by the m ght of arns, and in disregard
of the sovereignty and authority of the States  chose to

exerci se. But that paranmountcy |apsed with the |[ndian
| ndependence Act, 1947: even its shadows disappeared w th
the integration of the States with the Indian Union. After

the withdrawal of the British power and extinction of
paramount cy of the British power the Domi ni on Governnent of
Indian did not and coul d not exercise any paranountcy over

the States. In clause 3 of the Standstill Agreenent it  was
expressly recited that "Nothing in the agreenent includes
the exercise of any paranmouncy functions"”. The relations

between the States and the Dom ni on Government were strictly
governed by the instruments executed from tinme to @ tinme.
Subj ect to the power conferred in respect of certain matters
of comon interest to legislate and exercise executive
aut hority, the Princes had sovereignty wi thin their
territories. Wth the advent of the Constitution the States
ceased to exist, and the Princes and Chiefs who were
recogni zed as Rulers were left with no sovereign authority
inthem It is difficult to conceive of the

(1) [1964] 6 S.C. R 401
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government of a denocratic Republic exercising against its
citizens "paranountcy" <claimed to be inherited from an
| nperial Power. The power and authority which the Union may
exercise against its citizens and even aliens spring from
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and are strictly circunscribed by the Constitution

The fundanentals on which paranmountcy rested-i.e. t he
conpul sion of geography and the essentials for ensuring
security and special responsibility of the Government of
India to protect all territories in India survived the
enactment of the Indian | ndependence Act, for between August
15, 1947 and the date of integration, of the various States,
the Governnent of India was the only fully sovereign
authority. But paranpbuntcy with its brazen-faced autocracy
no | onger survived the enactnent of the Constitution. Under
our Constitution an action not authorised by |aw agai nst the
citizens of the Union cannot ’'be supported under the shelter
of paranountcy. The functions of the President of India
stem from the Constitution-not from a "concept of the
par amount cy of t he British Crown" identified or
uni dentified. What the Constitution does not authorise, the
Presi dent cannot grant- Rulership is therefore not a
privilege which the President may in the exercise of his
di scretion bestow or w thhol d.

-Jurisdiction of the Courts in matters specified is excluded
not because the Union of Indiais a successor to the
paramountcy of the British Crown,, nor because the rights
and obligations accepted and recogni zed by the Constitution
may still be regarded as flowing fromacts of State : it is
only excluded in respect of specific matters by the express
provision in Art. 363 of the Constitution. Jurisdiction of
the Courts even in those matters is not barred "at the
threshold* as contended by the Attorney-Ceneral. The
Presi dent cannot |ay down the extent of this Court’s juris-
diction. He is not nade by the Constitutionthe arbiter of
the extent of his authority, nor of the validity of his
act s. Action of the President, is liable to be tested for
its validity before the Courts unless their jurisdiction is
by express enactment or clear inplication barred. To accede
to the claimthat the jurisdiction of the Court is barred in
respect of whatever the executive asserts is wvalid, is
plainly to subvert the Rule of Law. It is therefore wthin
the province of the Court alone to deternine ‘what the
di spute brought before it is, and to determ ne whether the
jurisdiction of the Court is, because it falls w thin one of
the two linmbs of Art. 363, excluded qua that dispute.

In dealing with the dimensions of exclusion of the exercise
of judicial power under Art. 363, it is necessary to bear in
mnd certain broad considerations. The proper forum under
our Constitution for determining a legal ~dispute is the
Court which is by
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training and experience, assisted by properly qualified
advocates, fitted to performthat task. A provision  which
purports to exclude the jurisdiction of the Courts in
certain matters and to deprive the aggrieved party - of the

normal renedy wll be strictly construed, for it is a
principle not to be whittled down that an aggrieved party
will not, unless the jurisdiction of the Courts is by clear

enact ment or necessary inplication barred, be deni ed
recourse to the Courts for determination of his rights. The
Court will interpret a statute as far as possible, agreeably
to justice and reason and that in case of two or nore
interpretations, one which is nore reasonable and just wll
be adopted, for there is always a presunption against the
| aw maker intending injustice and unreason. The Court wll
avoid inputing to the Legislature an intention to enact a
provision which flouts notions of justice and norms of
fairplay, unless a contrary intention is manifest from words
pl ai n and unanbi guous. A provision in a statute will not be
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construed to defeat its mani fest purpose and general val ues
which animate its,, structure. |In an avowedly denocratic
polity, statutory provisions ensuring the security of
fundanmental human rights including the right to property

will, unl ess the contrary mandate be preci se and
unqual ified, be <construed liberally so as to uphold the
right. These rules apply to the i nterpretation of

constitutional and statutory provisions alike.

Article 366(22) defines a "Ruler" as a Prince, Chief or
ot her person who has entered into a covenant or agreenent as
is referred to in Art. 291, and is recognized for the time
being by the President and includes the successor of such
Rul er. Article 291 in defining the sum guaranteed or
assured to the Ruler as privy purse refers to covenants and
agreenments entered into by the Rulers which guarantee or
assure the paynment of sums-as privy purse free fromtax. It
was contended on-behalf of the Union that the expression
"relating to in Art. 363 neans " referring to", and since
Arts. 1291, 362 and 366(22) refer to covenants, the Courts
have no jurisdiction to entertain disputes with respect to
rights arising fromthose provisions. |n support of that
argunent counsel for the Union referred us, to the diverse
meani ngs in which the expression "relating to" is used. But
a constitutional provision will not be interpreted in the
attitute of a lexicographer, with one eye on the provision
and the other on the lexicon. The neaning of a word or
expression. used in the Constitution often is coloured by
the context in which'it occurs: the sinpler and nmore Common
the word or expression, the nmore neanings and shades of
meanings it has. It .is the duty of the Court to determne
in what particular neaning and particul ar shade of neaning
the word of expression was used by the Constitution  nakers,
and in discharging the duty the Court-wll take
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into account the context in which it occurs, the object to
serve which it was used, its collocation, the  genera
congruity wth the concept or object it was intended to
articulate and a host of other considerations. Above all
the Court wll avoid repugnancy with accepted norns of
justice and reason. The expression "provisions of this
Constitution relating to" in Arts. 363 neans -provisions
having a dom nant and i mmedi ate connection with": it ~-does
not nean nerely having a reference to. A wide neaning of
the expression may exclude disputes fromthe jurisdiction of
the Courts in respect of rights or obligations, however
i ndi rect or t enuous t he connection bet ween t he
constitutional provision and the covenant may be.
Jurisdiction to try a proceeding is barred under the first
linb of Art. 363 if the dispute arises out of the provision
of a covenant : it is barred under the second linb of  Art.
363 if the Court holds that the dispute is with respect to a
right arising out of a provision of the Constitution
relating to a covenant. A dispute that an order ' of an
executive body is unauthorised, or a legislative neasure is
ultra vires, is not one arising out of any covenant under
the firmlinb of Art. 363, nmerely because the order or the
neasure violates the rights of the citizen which, but for
the act or nmeasure, were not in question. The dispute in
such a case relates to the validity of the act or the vires
of the measure. Exclusion of the Court’s jurisdiction by
the terms of the relevant words in the second linb lies in a
narrow field. |If the constitutional provision relating to a
covenant is the source of the right clained to accrue, or
liability claimed to arise, then clearly under the second
linb the jurisdiction of the Court to entertain a dispute
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arising with respect to the right or obligation is barred.
W need in the present case express no opinion on the
guestion whether a dispute that an executive act or
| egi slative neasure operating upon a right accruing or
l[iability arising out of a provision is invalid falls within
the second linb of Art. 363.

As a quid pro quo for agreeing to surrender their power and

authority, it was enacted in the Constitution that the
Princes who had signed the covenant of the nature specified
will be recognized as Rulers. But wunder the treaties,
covenants and agreenments executed by the former Princes,
there was no provision for recognition of Rulers. The

President was invested by the Constitution with power to
recogni se Rulers wunder Art. 366(22). The status of the
Rul ers under the Constitution is not the status which the
Princes had: their rights, privileges and functions are
fundanentally different - fromthose of the forner Princes.
Sone degree of obscurity is introduced by the use of the

expression "Ruler"  and "Ruler of an Indian State" in the
Articles.. But the nmean-
97

ing is reasonably plain. Ruler as defined in Art. 366(22)
is a fornmer Prince, Chief or other person who was on or
after January 26, 1950, recognised as a Ruler, he having
signed the covenant, or his successor. The Ruler of an
Indian State nmeans a Prince, or Chief who was recognized
before the, Constitution by the British Crown. The Rul er of
an I ndian State had sovereign authority over his State. The
Rul er recognized by the President rules over no territory,
and exercises no sovereignty over any subjects. He has no
status of a potentate and no privileges which are normally
exercised by a potentate. He is a citizen of India wth
certain privileges accorded to him because he or his
predecessor had surrendered his territory, his powers and
hi s sovereignty.

Article 366(22) is, in our judgnment, a provision relating to
recognition of Rulers: that is the direct and only purpose
of the provision. It is not a provision relating 'to a
covenant. The qualification of a person being recognized as
a Ruler is undoubtedly that he is a Prince, Chief or other
person who had entered into a covenant or agreement as is
referred to in Art. 291, or that he is the successor to such
a Ruler. Reference to the covenant or the agreenment of the
nature nentioned in Art. 291 is for determ ning who may - be
recognized as a Ruler. Because of that reference the
provision enacted with the object of conferring authority
upon the President to recognize a Ruler, will not be deened
one relating to the covenant or agreenent.

The Attorney-Ceneral urged that this Court has decided /that
the Courts have no jurisdiction to determ ne whether the
order of the President under Art. 366(22) is valid;-and that
the Court will not be justified in unsettling the law.. The
decisions relied upon are: Nawab Usman Ali Khan v. Sgarm
(supra) and Kunvar Shri Vir Rajendra Singh v. Union of India
(supra). In our judgnent, in neither of these cases the
guestion about the bar to the Court’s jurisdiction by virtue
of Art. 363 was directly in issue. In Nawab Usman Al
Khan's case (supra) this Court upheld the claim that the
privy purse payable to the Ruler of Jaora was exenpt from
attachment wunder s. 60 (1) (g) of the Code of GCivi
Procedure. The Court in that case considered the nature of
the privy purse and held that it was a "political pension"
within the neaning of s. 60(1) (g) of the Code of G vi
Procedure. Bachawat, J., speaking for the Court, after
setting out the history of integration and absorption of
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States, summari sed the provisions of Arts. 291, 362, 363 and
366(22) of the Constitution and observed (at p. 208):
"Now, the Covenant entered into by the Rulers
of Madhya Bharat States was a treaty entered
into by the Rulers of independent States by
whi ch t hey gave
98
up their sovereignty over ’'their respective
territories and vested it in the new United
State of Madhya Bharat. The Covenant was an
act of State, and any violation of its termns
cannot formthe, subject of any action in any
nmuni ci pal courts. The guarantee given by the
Governnent S of India was in the nature of a
treaty obligation contract ed with t he
sovereign Rulers of Indian States and cannot
be enforced by action in nunicipal courts.
Its sanction is political and not |egal. On
the coming into force of the Constitution of
India, the guarantee for the paynent of
periodi cal sunms as privy purse is continued by
Art. 291 of ~the Constitution, but its
essential political character is preserved by
Art. 363 of the Constitution, and t he
obligation wunder this guarantee cannot be
enforced in any nunicipal court. Moreover, if
the President refuses to recogni se the person
by whomthe covenant was entered into as the
Rul er of the State, he would not be, entitled
to the anmount payable as privy purse under
Art. 291."
The dictum that the essential political character " of the
guarantee for the paynment of periodical suns as privy purse
is preserved by Art. 363, and the obligation cannot be
enforced in any nunicipal Court-was not necessary for the
purpose of the decision, and is, in our judgnment, not
correct. Article 363 prescribes a limted exclusion of the
jurisdiction of Courts, but that exclusion does not operate
upon the claimfor a privy purse, relying upon Art 291. The
guestion as to the jurisdiction of the Courts to entertain a
claim for paynent of privy purse did not fall to be
determined in Nawab Usman Ali Khan's case (supra). The,
only question raised was whether the privy purse was not
capabl e of attachnent in execution of the decree of 'a GCivi
Court, because of the specific exenption of politica
pensi ons under s. 60 (1) (g) of the Code of Civil Procedure.
In Kanvar Shri Vir Raiendra Singh’s (supra) the Court did
not express any opinion that Art. 366(22) was a provision
relating to a covenant within the neaning of Art. 363. In
that case the petitioner who was not recogni sed as a /Rul er
by the President abandoned at the hearing of his  petition
his claim to the privy purse payable to the Ruler of
Dhol pur, and pressed his claimby successi on under the H ndu
Law to the private property of the former Ruler. The Court
was not called upon to decide and did not decide that Art.
366(22) was a provision relating to a covenant wthin the

nmeaning of Art. 363. It is difficult to regard a word, a
cl ause or a sentence occurring in a judgnent of this Court,
divorced fromits context, as containing a full exposition

of the |law on a question when the question did not ,even
fall to be answered in that judgnment.
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In the view we have expressed, the argunent raised by M.
Pal khi val a that even if cl. (22) of Art. 366 is a provision
relating to the covenants, the jurisdiction of this Court
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under Art. 32 to grant relief against an invalid exercise of
power withdrawi ng recognition of the Rulers is not barred,
needs no consideration

The source of the right to receive the privy purse is for

reasons already stated the constitutional mandate : it s
not in the covenant. Reference to the covenant in Art. 291
nerely identifies the sum payable as privy purse : it does
not nake Art. 291 a provision relating to the covenant. A
dispute as to the right to receive the privy purse, is

therefore not a dispute arising out of the covenant wthin
the first linmb of Art. 363, nor is it a dispute with regard
to a right accruing or obligation arising out of a provision
of the Constitution relating to a covenant.

The personal rights (other than the right to the privy
purse) privileges and dignities are recognized by Art. 362
of the Constitution and the Legislature and the executive
are enjoined to have due regard to those personal rights,
privileges and dignities, in exercising their respective
power . Article 362 1is plainly a provision relating to
covenants within the neaning of Art. 363. A claim to
enforce the rights, privileges and dignities under the
covenants will therefore be barred by the first Ilinb of Art.
363 and a claimto enforce the recognition of rights and
privileges recognized by Art. 362 will be barred under the
second linb of Art. 363. Jurisdiction of the Courts wll,
however, not be excluded where the relief clainmed is founded
on a statutory provision enacted to give effect to persona
ri ghts under Art. 362

We are accordingly of the view that the Courts have
jurisdiction to interpret and to determ ne the true neaning,
of Arts. 366 (22), 291, 362 and 363. The bar. to the
jurisdiction of the Courts by Art. 363 is a limted bar : it
does not arise nerely be cause the Union of India sets up a
plea that the dispute falling within Art. 363 is | raised.
The Court will give effect to the constitutional nmnandate if
satisfied that the dispute arises out of any provision on of
a covenant which is in force, and was entered /into or
executed 'before the conmencenent of the Constitution and to
which the predecessor of the Government of India 'was a
party, or that it is in respect of rights, Iliabilities or
obligations accruing or arising under-any provision of the
Constitution relating to a covenant. But since the right to
the privy purse arises under Art. 291 the dispute in respect
of whi ch does not fall wthin either cl ause, t he
jurisdiction of the Court is not excluded. Again, the
jurisdiction of the Court is not excluded. in respect of
di sputes relating to personal rights and privileges which
are granted by statutes.

100

We further hold that the President is not invested with any
political power transcending the Constitution, which he may
exercise to the prejudice of citizens. The powers of the
President arise fromand are defined by the Constitution.
Validity of the exercise of those powers is always anenable
to the jurisdiction of the Courts, unless the jurisdiction
is by precise enactnent excluded. Power of this Court under
Art. 32, or of the Hgh Courts under Art. 226, cannot be
bypassed under a claimthat the President has exercised
political power.

On the view we have expressed, it is unnecessary to express
any opinion on the plea that the order was made for a
col l ateral purpose.

Awit will therefore issue declaring that the order nade by
the President on Septenber 6, 1970 "do-recognising" the
Rulers is illegal and on that account inoperative, and the
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petitioner wll be entitled to all his preexisting rights
and privileges including the right to the privy purse, as if
the order had not been nade. The petitioner will get his

costs of the petition.
Wit petitions Nos. 377 to 383 of 1970 raise the identica
guestion which is raised in the main petition. For reasons
set out in the principal petition a simlar wit will issue.
Each petitioner wll get his costs of the petition. e
hearing fee in those, petitions in which the petitioners
have appeared through the sane counsel
Mtter, J. On the 6th Septenber, 1970 there was issued in
the name of the President an order of the follow ng text :
"I'n exercise of the powers vested in himunder Art. 366 (22)
of the Constitution of India, the President hereby directs
with effect from the date of this order H's Highness
Mahar aj adhi Raj Madhav Rao Jiwaji Rao Scindia Bahadur do
cease to be recoginised as a Ruler of Gnalior."
Admttedly this followed the signing of an instrunent by the
President © on-the night of 5th Septenber 1970 purporting to
wi thdraw ' recognition of all the Rulers. Oders like the
above were issued in the case of each and every individua
Rul er of an Indian State nunbering over three hundred and
si xty. The petitioner in Wit Petition No. 376 of 1970 is
the person to whomthe above order was directed. He is a
national and citizenof India and was 'recognised by the
President of India as a Ruler on 16th July 1961 as the
successor to the gaddi of the State of Gnalior on the death
of the preceding Ruler of the State. The late Ruler had
signed an instrunent of Accession on the 15th “August 1947
whi ch was accepted by the then Governor-General of India on
the 16th
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August  1947. On 22nd April, 1948 the said preceding Ruler
of the State had signed a covenant with the other Rulers of
various States in Central Indiawhich led to the fornmation
of the Madhya Bharat State on the 15th June 1948. As  such
Ruler the petitioner was being paid a privy purse of
Rs. 10, 00, 000. per vyear and was also entitled to certain
rights and privil eges under various statutes.
The recognition as a Ruler was not —an enpty fornmality.
Different Articles of the Constitution provide for and dea
with the rights and privileges of the Rulers. The forenost
among themis Art. 291 which after its amendnment as a result
of the Seventh Amendment of the Constitution Act, 1956, runs
as follows
"Where under any covenant or agreenent entered
into by the Ruler of any Indian State) before
the comencenent of this Constitution, the
paynment of any suns, free of tax, has / been
guaranteed or assured by the Government of the
Dom nion of India to any Ruler of such State
as privy purse--
(a) such sums shall be charged on, and paid
out of, the Consolidated Fund of India;
(b) the sunms so paid to any Ruler shall - be
exenpt fromall taxes on incone."
Art. 362 of the Constitution in its present
form deals with the rights and privileges of
Rulers of Indian States other than the privy
purse and reads :
"I'n the exercise of the power of Parliament or
of the Legislature of a State to nake |laws or
in the exercise of the executive power of the
Union or of a State, due regard shall be had
to the guarantee or assurance given under any
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such covenant or agreenent as is referred to
in article 291 with respect to the persona
rights, privileges and dignities of the Ruler
of an Indian State."

The only article in the Constitution which
mentions the recognition of a person as a
Ruler is Art. 366 whichis a key to the
neani ng of various words and expressions used
t hroughout the Constitution. Cause 22 of the
article provides

"In this Constitution unless the cont ext
ot herwi se, requires, the foll ow ng expressions
have t he meani ng hereby respectively assigned
to them that is to say-
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(22)"Ruler” ~inrelation to an Indian State
nmeans the  Prince, Chief or other person by
whom any such covenant or agreenent as is
referred to in clause (1) of article 291 was
entered into -and who for the tine being is
recogni sed by the President as the Ruler of
the State, and includes any person who for the
time being is recognised by the President as
the successor of such Ruler;"

Clause (15) of Art. 366 defines an Indian
State as any territory which the Governnent of
the | Dominion of Indiarecognised as such a
State 'Clause (21) of Art. 366 (now deleted)
provi ded as follows :--

"Raj pranukh" neans-

(a)in relationto the state of Hyderabad

t he person who for the tine bei ng is
recogni sed by the President as the N zam of
Hyder abad;

(b)in relation tothe State of Jamu and
Kashmr or the State of Mysore, the person who
for the tinme being is recognised by the
Presi dent as the Maharaja of that State; and
(c)In relation to any other state specified

in Part B of the First Schedule, the person
who for the time being is recognised by the
President as the Raj pranukh of that State

and includes in relation to any of the said
St ates any person for the time bei ng
recogni sed by the President as conmpetent to
exercise the powers of the Rajpramukh in
relation to that State;"

To conplete the account of the provisions of
the Constitution with regard to Rulers it s
necessary to set out Art. 363 of t he
Constitution,, the interpretation of ‘which is
the nost inportant point in the series of
petitions presented by a nunber of Rulers ,of
Indian States to this Court wth identical
prayers.

"363(1) Notwi t hstanding anything in this
Constitution but subject to the, provisions of
article 143, neither the" Supreme Court nor
any other court shall have jurisdiction in any
di spute arising out of any provision of a
treaty, agreenent, covenant, engagenent, sanad
or other simlar instrunent which was entered
into or executed before the conmencenent of
this Constitution by any Ruler of an Indian
State and to which the Government of the
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Dom nion of India or any of its predecessor

CGovernments was a party and which has or has

been con-
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tinued in operation after such comrencenent,

or in any dispute in respect of any right

accruing under or any liability or obligation

arising out of any of the provisions of this

Constitution rel ating to such treaty,

agreenent, covenant, engagenent, sanad or

other simlar instrunent.

(2)
The grievance of the petitioner in this series of petitions
is the sane’ as the rights asserted by themflow from nore
or less sinmlar transactions.
We have to delve into the past history of India in order to
appreciate the setting in which these persons or their
ancestors who were fornerly Rulers of territories in India
wore brought within the fold of the Constitution. Though
not sovereign wthin the neaning of that expression in
International Law these former Rulers had certain attributes
of sovereignty during the days precedi ng the i ndependence of
I ndi a.
As is well known to-all students of history the achievenent
of setting up a British Enpire in India was "in its early
stages at any rate, brought about by the agents of the East
India Conpany in India." The Conpany entered into treaties
with Indian States'in the early stages ainmng at no nore
than securing for the Conpany a privileged position in trade
against its rivals. For the first tine the Parliament of
Engl and asserted its authority and control over ‘the East
I ndia Conpany’s activities both in. India and in England by
the Regulating Act of 1773, under which the Governor of
Bengal became the Governor-CGeneral in Council with a certain
amount of control over the Presidencies of Bonbay and
Madr as. The Marquis of Wellesley as the CGovernor-Genera
felt convinced when he cane to India in 1798 and /saw the
state of affairs here that the British nust become the one
paramount power in the country. He set up a system under
whi ch no Indian State which had accepted subsidiary alliance
with the British could make any war or-carry on negotiations
with another State wthout the Conpany’ s know edge  and
consent. It was during his tine. that the British Dom nion
in India expanded considerably. He had practically
elimnated the French influence in India and brought _many
States under the subsidiary alliance, the notable instances
bei ng Hyderabad, Travancore, Msore, Baroda and Gnali or
Under this system of subsidiary alliance the bigger states
were to mmintain armes commanded by British officers for
preservation of the public peace and their rulers were to
cede certain territories for the upkeep of these forces; the

snmaller States were to pay a tribute to the Conpany. In
return the Conpany were to
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protect them one and all, against external aggression -and
internal rebellion. A British Resident was also installed
in every State that accepted the subsidiary alliance. Thi s

process was carried on during the regime of Hastings and
Dal housi e. The Marquis of Hastings who came out as a
CGovernor-Ceneral in 1813 crushed the Pindaris and finally
broke the WMhratta power and carried the spread of the
British dom nion over northern and central India to a stage
which it was only left for Lord Dal housie, a quarter of a
century later, to conplete. He resumed Wellesley's policy
by extending the Conpany’s supremacy and protection over
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alnost all the Indian States. By the time he left the
country in 1823, the British enpire in India had been forned
and its map in essentials drawn. Every State in India
out si de the Punjab and Sind was under the Conpany’s control
The i nfl uence of t he conpany over t he i nterna
admnistration of the States rapidly increased ,during the
period following the retirenent of Lord Hastings. Residents
becane gradual | y transforned into di pl omatic agents
representing a forei gn power into executive and controlling
officers of a superior governnent. The Charter of 1833
abol i shed the Conpany’s trading activities and the Conpany
assuned the functions of the Government of India. Lord
Dal housi e acquired vast territories for the Conpany
conquering the Punjab and pushing the frontiers to the
natural limts of India i.e. the base of the nmountains of
Af ghani stan. \What ever may have been the cause which led to
the Mitiny of theyear 1857 it-was realised by the British
peopl e that the Indian States could play a vital role as one
of the bulwarks of British rule. ~An Act of 1858 intituled
"An Act flor-the Better Governnent of |ndia" provided by the
67th section that "all treaties made by the Conpany shall be
bi nding upon Her Mjesty". In her proclamation Queen
Victoria made it clear that the Government woul d respect the
rights, dignity and honour of Native Princes. The policy of
annexation vigorously pursued by Dal housie gave way to the
perpetuation of the States as separate ‘entities. Lord
anning carried this new policy to its next logical step by
recormending that « the integrity of the States should be
preserved by perpetuating the rule of the Princes whose
power to adopt heirs shoul d be recognised. The Secretary of
State for India agreed to this recomendati on and sanads
were granted to the Ruler under which in the event of the
failure of the natural heirs, they were authorised to adopt
their successors according to their [awand custom These
sands were intended to rempbve m strust and suspicion and
knit the Native Sovereigns to the paranmount power. The new
policy was to punish the ruler for extrenme m sgovernnent and
if necessary to depose himbut not to annex his State for
nm sdeeds. The Indian States thus becanme part and parcel of
the British Enpire in India. |In The words of Lord Canni ng
105
"The territories under the sovereignty of the
Crowmn becane at once as inportant and as
integral a part of India as territories under
its direct domination. Together they form one
direct care and the political system which the
Moghul s had not completed and the ~Maharattas
never contenplated is now an established  fact

of history."
The next five decades were occupied with the task of
evol vi ng a machinery for «controlling the States. A
political department was set up under the direct charge of
the Governor-General. It had at its disposal a service
known as the Indian Political Service, manned by officers
taken fromthe Indian Cvil Service and the Army. It had a

police force which was nmaintained partly by the revenues of
the Central Governnent and partly by contributions made by
the States. The Political Departnment had Residents and
Political Agents in all inportant States and groups of
St at es. The Secretary of State kept a close control over
the activities of the Political Departnment mainly because of
the interest of the Crown in matters affecting the rights
and privileges of the Rulers.

Constitutionally the States were not part of the British
I ndi a nor were their inhabitants British subj ect s.
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Parlianmentary had no power to legislate for the States or
their people. The Crown’s relationship with the Indian
States was conducted by the Governor-Ceneral in Council and
since he was in charge of the political Departnent, his
Executive Council tended in practice to |eave States’
affairs to himwhich neant that the Political Departnent
cane gradually to assune the position of a government within
a government.

Wth the building up of a strong Political Departnment the
Crowmn started asserting rights never clained by the East
India Company and even at times cutting across treaties.
The nost outstanding exanple and at the sanme tinme one of
far-reachi ng consequence, in the relations of the paranount
power with the Rulers was the prerogative assuned of
recogni sing successionin the case of natural heirs. The
first ruling in this behalf was |aid down by the Governnent
of India in 1884 in a letter addressed to the Chief
Comm ssi oner of the Central Provinces in which it was stated
that succession to a native State is invalid wuntil it
receives insone formthe sanction of the British authority.
In the view of the Secretary of State expressed in 1891 it
was admittedly the right and duty of CGovernment to settle
successions in the protected States in India. This right it
was clainmed flowed essentially from the-position of the
British as the Suprene power responsible for maintaining | aw
and order throughout the country. That power al one had the
necessary sanction to enforce decisions regardi ng
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di sputed successions. The Rul er thus did not " inhert his
gaddi as of right but as a gift fromthe paranmount power.

A definite pattern of the Governnent of India' s relationship
with the States had been developed b the tinme the first
world War broke out in 1914. The Rulers rallied to fight
for the Enpire, and the organisation of the war ‘effort
i nvol ved cl oser coordination of admnistrative activity in
the States as well as in the Provinces.

Thr oughout the country the tide of national aspirations was
rising fast. Although Britain clainmed to be fighting a war
to defend freedom and denocracy the system of governnment by

which she continued to hold India in-inperiall thrall was
clearly at variance with her professed ains. The British
CGover nient recogni sed that the situation needed now
handl i ng. In 1917 Montagu, the Secretary of State for

I ndi a, announced that the policy of H's Mijesty' s Governnent
with which the Governnment of India was in conplete accord,
was that of an increasing association of Indians in every
branch of the administration and the gradual developnent of
self-governing institutions with a view to | progressive
realisation of responsible governnent in India as an
integral part of the British Enpire.

The Secretary of State for India and the Viceroy Lord
Chel nsford published a joint report on Consti tuti ona
Reforns which was the first major investigation into the
rel ations of the States with the rest of India and with the
par amount power. The authors of the report visualised that
the Provinces would ultimately becone self-governing units
held together by a Central CGovernnent which would dea
solely with matters of common concern to all of them

Wth regard to the Rulers the authors of the report felt
that the tine had come to end their isolation and that steps
should be taken for joint consultations by them for the

furtherance of their comon interest. There was a
conference of ruling Princes and Chiefs in 1919 which
reconmended that the rulers of States having full and

unrestricted powers of civil and crimnal jurisdiction in
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their States, and the power to make their own | aws shoul d be
terned sovereign Princes as against those who |acked such
powers. This was however not favoured by the Governnent of
India. In 1921 a Chanber of Princes was brought into being
by a Royal Proclamation which announced that the Viceroy
woul d take counsel of the Chanber freely in matters relating
to that territories of Indian States generally and in
matters which affected these territories jointly Wth
British India or with the rest of the Enpire. The Chanber
of Princes would have no concern in the internal affairs of
i ndi vidual States or relations of Individual States with
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the Governnent of India while the existing rights of these
states and their freedomof action would in no way be
prej udi ced or inpaired.

In the years following the first Wrld War the Nationali st
Movenent in India gained, considerable inpetus. Lord Irwn
who canme out as Viceroy in 1926 felt that the politica

situation/ in-the country denmanded sone gesture on the part
of Britain: I n”March 1927 -an announcenent was nade for
appointing a statutory Conmission  to enquire into the
working of the Government of India Act 1919 and to nake
recomendat i ons regar ding further constitutiona

advancenent. At or ‘about this tine the Rulers of the Indian
States also denmanded an inmpartial enquiry into the whole
rel ati onship between thenselves and the paranount power.
The Secretary of State appointed a Comittee of three
menbers headed by Sir Harcort Butler to enquire into the
rel ati onshi p between the States and the paranount power and
to suggest neans for the nore satisfactory adjustnent of the
existing econonic relations, between the States and the
British India.

On behalf of the States it was contended before the
Conmittee that all original sovereign powers except | those
whi ch had been transferred with their consent to the Crown

were still possessed by themand that such transfers could
be effected only by the consent of the States and that the
paramountcy of the British Ctommwas limted to certain

matters-those relating to foreign affairs and external and
internal security. The Committee was not prepared to accept
this and held that none of the States overhad any

International status. I1le conmmttee refused to defi ne
paramountcy but asserted that paranmountcy nust remain
paramount; it must fulfil 1its obligations defining  or

adopting itself according to the shifting necessities of the
time and the progressive devel opnent of the States. They
however observed that if any Government in the nature of
Dom ni on  Governnent should be constituted in British India
such Governnent could clearly be a new Governnent. resting on
a newwitten Constitution. The Committee noted the /grave
apprehension of the Princes on this score and recorded a
strong opinion that in view of the fact of the historica
nature of the relationship of the paranount power and the
Princes the latter should not be transferred without their
agreenent to a relationship with a new Government in British
India responsible to an Indian Legislature. This really laid
the foundation of a policy whereby in later years a wedge
was effectively driven between the States and the British
I ndi a.

The Rulers were certainly disappointed with the findings of
the Butler Commttee with regard to their nmain hopes of
being freed fromthe unfettered discretion of the Politica
Depart ment

8-L744Sup.Cl /71
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to intervene in their internal affairs. Nationalist opinion
in the country viewed the recommendations of the, Butler
Conmittee with grave apprehensi on and enphatic protests were
entered in the report of a commttee presided over by Pandit
Motilal Nehru and an All Parties Conference was arranged in
1928 to frame a Dom nion Constitution for India. It gave a
warning that it was inconceivable that the people of the
states who were fired by the .sane anbitions and aspirations
as the people of British India would quietly subnmit to
exi sting conditions for ever, or that the people of British
India bound by the closest ties of famly, race and
religion to their brethren on the other side of an inaginary
line would . never nake comopn cause with them The Viceroy
Lord Irwin who had conferred with the British Governnent in
1929 nmde an official pronouncenment on his return to India
to the effect that the  natural i ssue of India' s
constitutional progress  was the attainnent of Doninion
St at us. He al so announced that the British Government had
accepted the suggestion of Sir John Sinoh for a Round Table
Conf er ence. There was a series of these conferences which
debated on nmany and various points including Federation of
the States with the Provinces of British India.
Then came the CGovernment of India Act 1935 which provided
for a constitutional relationship between the Indian States
and British India on a federal basis. A special feature of
the schenme 'Was that whereas in the case of the provinces
accession to the Federation was to beautomatic in the case
of the states it was to be voluntary. A State was to be
considered to have ‘acceded when its Ruler ‘executed an
Instrument of Accession and after it was accepted by His
Maj esty the King of England.  The Governnent of India Act
1935 other than the Part relating to Federation, cane into
force on the 1st April 1937. Fromthat date the functions
of the Crown in the relations with the States were entrusted
to the Crown Representative; ~those functions i ncl uded
negoti ati ons with the Rulers after accession to the
Federation: The Federation however never took shape,
An inportant announcenent in the Constitutional set up of
India which came after the Second Wrld War had broken out
was the Draft Declaration known as Cripp’s Plan. Thi s
accept ed the principle of self-determnation but it
contained nunerous pitfalls which inperilled the future of
I ndi a. The M ssion failed but its failure gave a new turn
to India' s political struggle. |In spite of the deepening
crisis of war no further serious effort was made .to resolve
the political dead lock in India until the Sima Conference
of 1945. This also proved abortive. After the ~assunption
of power by the Labour Governnent in England a Parlianentary
del egation visited India and |later the Secretary of ~ State
announced the Governnent’s decision to send a del egation of
t hree Cabi net
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Mnisters to India. |In My 1946 the Cabinet M ssion
issued the nenorandum dated 12th May 1946 in regard to
States’ treaties and paranountcy; it affirnmed that the
rights of the States which flowed fromthe relationship of
the Cromm would no Ilonger exist and that the rights
surrendered by the States to the Parampunt Power would
revert to the States. The plan provided for the entry of
the States to the proposed Union’ of India in the follow ng
manner
(a) Paranpuntcy could neither be retained by the British
Crown nor transferred to the new Governnent. But according
to the assurance given by the Rulers that they were ready
and willing to do so, the States were expected to co-operate
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in the new devel opnent of India.

(b) The precise formwhich the co-operation of the States
would take nust be a matter for negotiation during the
buil di ng up of the new constitutional structure.

(c) The States were to retain all subjects and powers ot her
than those <ceded to the Union, nanely, Foreign Affairs,
Def ence and Communi cati ons.

(d) In the prelimnary stage the States were to be
represented ’'on the Constituent Assenmbly by a Negotiating
Commi ttee.

The Viceroy Lord Mountbatten made it clear that the British
CGovernment resolved to transfer power by June 1948 and a
solution had to be found in a few nonths’ time. On June 3,
1947 he announced that Hi's Majesty’s Governnent would be
prepared to relinqui sh power to two Governnents of |ndia and
Paki st an Gl the basis of Domnion Status and this
relinqui shnent of power woul d take place nmuch earlier than
June 1948. In regard to States the plan |aid down that the
policy of H s Mjesty's Government towards the Indian States
contained in the Cabinet Mssion Menorandum of My 1945
remai ned unchanged. 'At a Press Conference held by himLord
Mount batten gave it out that the date of transfer of power
woul d be about 15th August, 1947.

The Indian |ndependence Act enacted for the purpose of
giving effect to the plan envisaged as above, received the
Royal Assent on 18th July 1947. It provided for the setting
up of two independent Domi nions as and fromthe 15th August
1947. Section 2 of the Act defined what the territories of
t he two Dominions wuld be S~ 6 provided that t he
Legi sl ature of each of the new Dom ni ons woul'd have power to
make | aws for that Dom nion. Under s. 7(1)(b) the suzerainty
of H's Majesty over the Indian States would lapse and wth
it all treaties and agreenents in force at the date of the
passing of the Act between Hi s Majesty and the Rulers of
Indian States, all functions exercisable by His
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Maj esty at that date with respect to Indian States, al
obligations of H's Majesty existing at that date towards
Indian States or the Rulers thereof. Under <cl. (c) any
treaties or agreements in force at the date of passing of
this Act between H s Mjesty and any person having authority
in the tribal areas were also to |lapse. Section 9 enpowered
the Governor-General, to pronulgate orders for making such
provisions as appeared to himto be necessary or _expedient
for bringing the provisions of the Act into effective ope-
ration, for dividing between the new Doni ni ons, and - between
the new Provinces to be constituted under the  Act, the
powers, rights, ©property, duties and Iliabilities of. the
Governor-Ceneral in Council, etc. Even before the passing
of the Act Lord Muntbatten was debating the States’
problems with Indian |eaders. He put forward to  them a
peaceful settlenent he had in nmnd, nanely to allow the
Rulers to retain their titles, extra territorial rights. and
personal property and civil list in return for which they
would join a Domion-nost of themlindia, and a few Iike
Bahawal pur Paki stan only three subjects of defence external
affairs and conmuni cations being reserved for the Centra
Government. A draft Instrunent of Accession was prepared in
the States Departnent of the Dominion of India. The
Instrunment of Accession took three forns according to the
existing status and powers of the various States. By the
Instrument of Accession the States were to accede to the
Dom nion of India on the three subjects, Defence, Externa
Affairs and Conmunications and their content being as
defined in Schedule VII of the Government of India Act,
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1935. Shortly before the 15th August ’'with the helpfu

efforts of Lord Mountbatten negotiati ons were concluded and
barring Hyderabad, Kashmir and Junagadh all the States
within the geographical Ilimts of the Indian Union had
acceded to the Indian Dominion by the 15th August. The
accession of the Indian States to the Domnion of India
established a new organic relationship between the States
and the Governnent of India.

The second phase which rapidly followed involved a process
of two-fold integration, consolidation of States into
sizable administrative units and their denpcratization

Wth the advent of independence in India the popular urge in
the States for attaining the same neasure of freedomas was
enjoyed by the people in the Provinces gai ned nonentum and
unl eashed strong novenents for the transfer of power from
the Rule to the people.

So far as the larger units were concerned denocratization of
adm nistration could  be a satisfactory solution of their
constitutional” problem However in the case of small States
responsi bl e Governnent coul d have only proved a farce. The
Rulers of snaller States were in no position to neet the
demand. for equating
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the position of their people with that of their countrynen
in the Provinces, Wthout doubt the snaller State wunits
could not have continued in nodern conditions as separate

entities; integration provided the only approach to the
probl em

The integration of States did not however follow a uniform
pattern. Merger of States in the Provinces  geographically

continuous to themwas one formof integration; the second
was conversion of States into Centrally administered areas;
and the third formwas the creation of new viable wunits
known as Unions of States. Each of these fornms was | adopted
according to size, geo graphy and other factors relating to
each State or group of States.

The problemof integration was first faced in Orissa where
the States forned scattered bits of territory” with no
geographi cal contiguity. After long discussions with the
Rulers of the States and the Mnister of the State
Departnment it was eventual ly decided to integrate the snal
States with the adjoining Provinces. Agreenents were signed
by the Rulers of these States in Decenber 1947 and on
subsequent dates providing for cession by them to the
Domi ni on of India full and exclusive authority, jurisdiction
and power in relation to the governance of their States.
There were several groups of States which with due regard to

geographi cal, linguistic, social and cultural affinities of
the people could be consolidated into sizable and viable
units consisting entirely of States. In such cases,

territories of States were united to form Unions of States
on the basis of full transfer of power fromthe Rulers to
the people. A special feature of these Unions was the
provision for the Rajpramukh as the constitutional head  of
the State who was to be elected by a Council of Rulers. The
United State of Gmalior, Indore and Malwa and other snall
States cane to be known as Madhya Bharat of which the Ruler
of Gwalior becane the Rajpranukh. Integration of Rajputana
was conpleted in three stages.

As a result of the application of the various nerger and
i ntegration schemes 216 States were nerged in Provinces, 61
States were taken over as Centrally administered areas and
275 States were integrated into the Union of States.

The process of the nmerger of the States with the Provinces
or their constitution into Centrally Administered areas,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 86 of 181

transfer of power to the people was automatic in that the
nerged States becane part of the Administrative units which
were governed by the popul ar Governnment of the Provinces and
the Centre as the case nmight be. So far as the Provincially
nerged States were concerned, under the arrangenents made
virtually by the statutory
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orders issued under S. 290-A of the Governnment of India Act
1935 provision was nmade for the representation of the people
of the nerged States in the Provincial Legislature. As
regards the Unions of States wherever practicable popular
interim mnistries wer e set up to conduct their
admi ni stration.

The Instrunents of Merger and the covenants establishing the
various units of States were in the nature of overal
settlenents with the Rul ers who had executed them VWi | e
they provided for the integration of States and for the
transfer of powers fromthe, Rulers they also guaranteed to
the Rulers privy purses succession to the gaddi, rights and
privileges ~and full ownership, use and enjoynent of al
private properties bellinging tothemas distinct fromState
properties.

The above is a thunb-nail sketch of t he politica
devel opnents and the major political events between 1773 and
1948 or 1949. Most “of the historical # account is taken
verbatimfromV. P. Menon's "Story of Integration of |ndian
States" and the Wiite Paper on Indian Constitution-both of
which were freely referred to by counsel appearing in the
case. In the above setting | now propose to exanmine the
implications of the inmportant docunents to which the Ruler
of Gwalior becane a party.

An Instrument of Accession was signed by the Ruler of
Gnalior on the 15th August, 1947 inthe -exercise of his
sovereignty in and over his State containing inter-alia the
following material terms:-

"l declare that | accede to the Dominion of India. with the
intent that the CGovernor-Ceneral of |India, the /Dom nion
Legi slature, the Federal Court ~and any other~ Dom nion
authority established for the purpose of the Dominion shall
by virtue of this instrument of Accession but subject always
to the terms thereof, and for the purposes only of the
Dom nion exercise in relation to the State...... such
functions as my be vested in them by of under the
Government of India Act, 1935.

Clause 31 accept the matters specified in the Schedule
hereto as the matters with respect to which the ~Dom nion
Legislature my nake laws for the State. (The schedule
mentioned contained several matters of which the main were
def ence, external affairs and comunications).

Clause 5. The terns of this Instrunent of Accession /shal
not be varied by any amendnent of the Act (Governnent of
India Act) or the Indian Independence Act, 1947 unless such
amendment is accepted by ne, by an instrunent supplenmentary
to this instrument.

Clause 7. Nothing in this Instrument shall be deenmed to com
mt nme in any way to acceptance of any future constitution
of India
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or to, fetter ny discretion to enter into arrangenents wth
the CGovernment of India under any such future constitution
Clause 8. Nothing in this Instrunment affects the continuance
of ny sovereignty in and over this State, or, save as
provided by or under this Instrunent, the exercise of any
powers, authority and right,,, now enjoyed by ne as Rul er of
this State or the validity of any law at present in force in
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this State.

Clause 91 hereby declare that | execute’ this Instrunment on
behalf of this State and that any reference in this
Instrument to. me or to ; The Ruler of the State, is to be
construed as including a reference to ny heirs and
successors. "

This Instrument was accepted by the Governor-General of
I ndia and signed by him

On 22nd April 1948 a docunent was executed by the Ruler of
Gnalior, Indore and certain other States in Central India
for the formation of the United State of Madhya Bharat. The
recitals to the docunent show that the Rulers were entering
into a covenant on the terns nmentioned therein as they were
convinced that the welfare of the people of the region could
best be secured by the establishnment of a State with a
conmon executive, |egislature and judiciary, and they were
resolved to entrust to a Constituent Assenmbly consisting of
el ected representatives of the people the drawing up of a
denocratic constitution of the State within the framework of
the Constitution of India. By Article Il the Covenanting
States agreed to unite and integrate their territories into
one State with a comopn executive, |egislature and judiciary
and to include therein any other State the Ruler of which
agreed wth the approval of the Governnment of India to the
nerger of his Statein the United State. Article 111
provided for the constitution of a Council of Rulers with a
President known as the Rajpranukh. Article 1V provided
inter alia for payment of a sumof Rs. 2,50,000 to the
Raj pramukh from the revenues of the United State as con-
sol idated allowance. Under ~Art. V there was to be a
Council of Mnisters to-aid and advise the Rajpramukh in the
exercise of his functions. Under Art.” VI the Rulers of
each Covenanting State agreed as soon as possible ‘and not
later than the 1st July 1948 to nmake over the administration
of his State to the Rajpramukh whereupon all rights,
authority and jurisdiction belonging to the Ruler which
pertained to or were incidental 'to the Governnent  of the
Covenanting State were to vest inthe United State and al
the assets and liabilities of the Covenanting State were to
be the assets and liabilities of the United ~State. Under
Art. VIl the Rajpramukh was to execute on behalf of the
United State, as soon as practicable and in any event  not
later than 15th June 1948 an Instrument of Accession in
accordance with the provisions of s. 6 of the
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CGovernment of India Act, 1935 and he was to accept as
matters with respect to which the Dom nion Legislature night
make |aws for the United State all the matters nentioned in
List | and List Il of the Seventh Schedule to the said Act,
except the entries in List | relating to any tax or duty, by
such instrument. Under Article Xl the Ruler “of each
Covenanting State was to be entitled to receive annually
from the revenues of the United State for his privy, purse
the ampbunt specified against that Covenanting State in
Schedule | : provided that the suns specified in the
Schedul e in respect of the Rulers of Gnalior and Indore were
to be payable only to the Rulers of these States and not to
their successors for whom provision was to be made
subsequently. The said amount was intended to cover al
expenses of the Ruler and his famly including expenses of
his residence, marriage and other cerenpnies and subject to
the provisions of paragraph | were neither to be increased
nor reduced for any reason whatever. Under paragraph 3 the
Raj pramukh was to cause the said anmount to be paid to the
Ruler in four equal instalnents at the beginning of each




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 88 of 181

quarter in advance. Under paragraph 4 the said amount was to
be free of all taxes whether inposed by the Governnent of
the United State or by the Governnent of India. Under Art.
X'l the Ruler of each Covenanting State was to be entitled
to the full ownership, use and enjoyment of all private
properties (as distinct from State properties) belonging to
hi-in on the date of his naking over the adm nistration of
that State to the Rajpranukh. Under paragraph 3 of this
Article if any dispute arose as to whether any item of
property was the private property of the Ruler or State
Property, it was to be referred to such person as the
Government of India mght nomnate in consultation with the
Raj pranukh and his decision was to be final and bi ndi ng.
Art. XIH ran as follows .-

" The ruler of each Covenanting State, as also the
menbers of his famly, shall be entitled to all the persona
privileges, dignities and titles enjoyed by them whether
within or outside the territories of the State immediately
bef ore the 15th day of August, 1947."

Art. XV provided
(1) The _succession, according to- law and
customto the gaddi of each Covenanting State,
and to the personal rights, privil eges,
dignities and titles of the Ruler thereof, is
her eby guar ant eed.
(2) Every question of disputed succession in
regard to a Covenanting State shall be deci ded
by the Council of Rulers after referring it to
a Bench consisting of all the avail able Judges
of the H gh Court of the United State and in
accordance  with the opinion given, by that
H gh Court.
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The docunent ends with the follow ng paragraph
"The Covernnent of I ndi a hereby concur in the
above Covenant and guar ant ee al | its
provisions. In confirmation whereof M. V. P
Menon, Secretary to the Government of India in
the Mnistry of States, appends his signature
on behalf and wth the authority of the
CGovernment of India."
On July 19, 1948 'the Ruler of Gwalior who had then becomne
the Raj pramukh of the United State of Madhya Bharat executed
a revised Instrunent of Accession reciting the covenant = of
April 1948 referring in particular to Art. ~VIIIl of the same
and declaring. that he as Raj pramukh was acceding to the
Dom nion of India with intent that the Governor-General of
India, the Dom nion Legislature the Federal Court and.  any
ot her Domi nion authority established for the purpose of  the
Dom nion would by virtue of the instrument of Accession but
subject always to the terns thereof and for the " purposes
only of the Dominion exercise inrelation to the United
State such functions as may be vested in themor under the
Government of India Act, 1935. By cl. (2) he assuned the
obligation of ensuring that due effect was given to the
provisions of the Act (the Governnent of India Act 1935)
within the United State so far as they were applicable by
virtue of the Instrument of Accession. By cl. (3) he
accepted all matters enunerated in List | and List [I1l of
the Seventh Schedule to the Act as matters in respect of
which the Domnion Legislature mght make laws for the
United State. This was of course subject to sonme provisos
which it 1is not necessary to set out. Under cl. (6) the
terms of the Instrument of Accession were not to be varied
by any amendnent of the Act or the Indian | ndependence Act
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1947 unl ess such anendnent was accepted by the Rajpramnukh.
Under c¢l. (8) it was made clear that nothing in the

instrument was to be deemed too commit the United State in
any way to acceptance of any future Constitution of India or
to fetter the discretion of the Governnent of the United
State to enter into arrangenents with the Government of
I ndi a under any such future Constitution.

This Instrunment of Accession was duly accepted by the Gov-
ernor - General of India.

The Constituent Assenbly was in session about this tinme and
the future Constitution of India was being discussed and
given a final shape and form

The provisions of the Constitution had been finally settled
before the 24th Novenber 1949, the date on which the
Raj pramukh made a sol etm decl aration that the Constitution
of India shortly
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to be adopted by the Constituent Assenbly of India was to be
the Constitution for Madhya Bharat, as for the other parts
of India and was to be enforced as such in accordance wth
t he tenor of its provisions. The preanble to t he
procl amati on shows that the Rajpranmukh took the step in the
best interest of the, State, of Madhya Bharat which was
closely linked with the rest of India by the community of
interests in the economic. political and other fields and it
was felt desirable that the Constitutional relationship
established between the State of Madhya Bharat and the
Dom nion of India should not only be continued but further
strengthen and the Constitutionof India as drafted by the
Constituent Assenbly of India, which included duly appointed
representatives of the, States provided a suitable basis for
doi ng so.

The Constitution of India was finally adopted by the Consti -
tuent Assenbly on the 26th Novenmber 1949. Under Art. 394 of
the Constitution fifteen of its articles were to cone' into
force at once and the remaining provisions of the
Constitution were to cone into force on the 26th/ day of
January 1950 referred to in the Constitution at the
comencenment of the Constitution. . By Art. 395 the /Indian
| ndependence Act 1947 and the CGovernnent of India Act 1935
together with all enactnents anmendi ng or supplenenting the
latter were repeal ed.

The above gives a fairly conplete picture of t he
di sappearance of the forner Indian States which forned the
conbination of the United State of Madhya Bharat™ with the
comencement of the Constitution of India as also the rights
and privileges of the Rulers save as expressly provided
otherwise in the Constitution itself, or the covenants
agreenments 'etc to the extent necessary.

The above pattern did not however apply to all the Indian
States. A nunber of small States of Orissa executed Merger
agreements which were confirnmed on behalf and with the
authority of the Governor-Ceneral by the Secretary. to the
Mnistry of States. These agreenents were entered into in

Decenmber 1947. By Art. | of the agreenent the Raja of the
State ceded to the Dominion Governnent full and exclusive
authority, jurisdiction and powers for and in relation to

the governance of the State and agreed to transfer the
adm nistration of the State to the Dominion Government on
the 1st January, 1948. As fromthat date the Dom nion
Government was to be conpetent to exercise the said powers
and authority and jurisdiction in such manner and through
such agency as it mght think fit. Under Art. 11 the Raja
was to be entitled to receive fromthe revenues of the State
annually for the privy purse a certain sumof noney which
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was to cover all the expenses of the Ruler and this famly

etc. Under Art. |1l he was to be
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property (as distinct fromState properties) belonging to
himon the date of the agreenent. ’'Under Art. 1V the Raja

and certain other persons were to be entitled to al
personal privileges enjoyed by them whether wthin or
outside the territories of the State i mmedi ately before the
15th August, 1947. By Art. V the Dominion GCovernment
guar ant eed the succession according to |l aw and customto the
gaddi of the State and to the Ruler’s personal rights
privileges, dignities and titles.

Simlar Merger agreenents were signed by the Rulers of
CGuj arat and Deccan States. The ternms of the agreenents were
on simlar |ines.

There were however departures fromthe above in some cases.
For instance, the Nawab of -~ Bhopal executed a Mer ger
agreement on the 30th April, 1949 whereby the adm nistration
of the State of Bhopal was to be taken over and carried on
by the Governnent of India and for a period of five years
next after the date of transfer ‘the State was to be

administered as a Chief Conmissioner’s Province. The
personal rights and privileges and the privy purse were
secured as in the case of other Rulers. Wth regard to

succession to the throne of Bhopal State it was agreed that
the sanme woul d be governed and regul ated in accordance wth
the provisions of the Act known as the Succession to the
Throne of Bhopal Act 1947. |t may be nentioned that in the
case of Bhopal Art. 11l of the -agreement provided that
al though. the then Ruler was toget a sumof Rs. 11 |akhs
per annum free of all taxes, each of his successors wth
effect from the date of succession was to be entitled to
receive for his privy purse a sumof - Rs. 9 | akhs per. annum
free of all taxes.

There was sone similar provisionin the cases of Mysore and
Hyderabad but it is hardly necessary for the purpose of this
series of petitions to go into the differences. There were
separate agreenments with the Nizam of Hyderabad regarding
the privy purse, private property and rights and - privil eges
entered into on the 25th January 1950. - Under Art. 1 of the
agreement with the Nizamthe said Ruler was to be entitled
to receive annually for his privy purse a sum of Rs.” 50
| akhs free of all taxes. But with regard to his successors
provision was to be nmade subsequently by the Governnent - of
I ndi a. Under Art. |V the Governnent of Jlndia  guaranteed
the succession according to |aw and customto the gaddi of
the State. A very simlar agreement was entered into wth
the Maharaja of Mysore on the 23rd 1 January 1950. The then
Maharaja was to receive Rs. 26 |akhs free of all taxes as
and by way of privy purse per annum but provision was to be
made subsequently by the Governnent of India withiregard to
hi s successor.
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For an other instance of integration through Merger Agree-
ment | may refer to the Kutch Merger Agreenent dated 4th

May, 1948 between the Governor-Ceneral of India and the,
Maharao of Kutch. The preanble shows that the agreenent was
being entered into in the best interests of the State of
Kutch as well as of the the Domi nion of India to provide for
the administration of said State by or under the authority

of ’'the Dom nion Governnent. Under Art. | the, WMharao
ceded to the Domnion Government full and excl usi ve
authority, jurisdiction and powers for and in relation to

the governance of the State and agreed to transfer the
adm nistration of the State to the Domi nion Government on
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the 1st day of June 1948. As fromthat day the Donm on
CGovernment was to be conmpetent to exercise the said powers,
authority and jurisdiction in such manner and through such
agency as it might think fit. By Art. 2 the Maharao was to
be entitled to continue the sane per sonal rights,
privileges, dignities and titles which he woul d have enjoyed
had t he agreenent not been nade. Under Art.. 3 the Maharao
was to be entitled with effect fromthe said day to receive
fromthe revenues of the State annually for his ,privy purse
the sumof Rs. 8 lakhs free of all taxes. The Governnent of
India undertook that the said sumof Rs. 8 |lakhs would be
paid to the Maharao in four equal installments in advance.
Art 4 provided for the retention by the Mharao of ful
owner ship, use .and enjoynent of all private properties (as
distinct fromState properties). Under Art. 6 the Doninion
Gover nment guarant eed the succession of the State according
to law and custom of the gaddi of the State and to the
Maharao his personal rights, privileges, ,dignities and
titles. As the original Government of India Act 1935 did
not provide for any Merger agreenent steps had already been
taken towards-that end. The Extra Provincial Jurisdiction
Act 1947 was passed giving power to the Central Governnent
to ,exercise extra Provincial jurisdiction over a State only
if it had by a treaty agreenment etc. —acquired full and
exclusive authority .and jurisdiction and power for an in
relation to the governance of the State.. The Governnent of
I ndia Act 1935 was al so anended by insertion of section 290-
A and 290-B

The States’ Merger (Governors’ Provinces) Oder, 1949 was
promul gated on the 27th July 1949 under s. 290-A of the
Governnment of India Act for the administration of the States
specified in the Schedule together wth the “adjoining
Governors’ Provinces, Under . 3 the States specified in
each of the Schedules were to be administered as from the
appointed day in all respects asif they forned part of the
Provinces specified in the heading of that Schedule and,
accordingly, any reference to an Acceding State, in the
CGovernment of India Act, 1935, or in any Act or ~Odinance
nmade on or after the appointed day was to be construed as
not
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including a reference to any of the merged States, and  any
reference in any such Act or Ordinance as aforesaid to
Provinces specified in that Schedule. Under d. 4 all the
law in force in a.,. nerged State or in any part thereof
i mediately before the appointed day including orders made
under section 3 or section 4 of the Extra-Provincial-
Jurisdiction Act, 1947 was to continue in  force unti
repeal ed, nodified or anended by a conpetent Legislature or
ot her conpetent authority Under O . 5 all property wherever
situate which, imediately before the appointed day was
vested in the Doninion Government for purposes of the
governance of a nerged State was as fromthat date to  vest
in the Governnent of the absorbing Province wunless the
pur poses for which the property was held i medi ately before
the appoi nted daywere central purposes.

Anot her Order known as the Stages Merger (Chief Conm s-
sioners’ Provinces) Oder, 1949 was promul gated on the 29th
July 1949. The State of Kutch along with other States was
to be adm nistered by and under this Oder in all respects
as if they were a Chief Conmi ssioner’s Province to be known
as the Chief Conmi ssioner’s Province of Kutch.

The unification of India however thus achieved was not as a
result of negotiations across the table nor was it
acconpl i shed overnight in the way ordinary contracts and
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engagenents are entered into after sone deliberation. Ful

credit for the sane goes not only to the Mnistry of States
led by Sardar Vall abhbhai Patel but also to the Rulers of
the hundreds of Indian States who realised that in the
interest of the people of their States as also their
personal interest it was necessary for themto cone to terns
with the Governnment of India. They agreed to part wth
their States and the territories so far governed by them on
the basis of the assurances and guarantees given by the

Doni ni on of India before the comencemnent of t he
Constitution by the Government of India as contained in the
Constitution itself. It will not be out of place to set out

what Sardar Vall abhbhai - Patel said in the Constitutent
Assenbly on 12th Cctober 1949 in regard to the settlenents
with the Rulers. A portion of his speech is quoted as bel ow
"In the past, in nost of the States there was
no di'stinction between the expenditure on the
adm nistration and the Ruler’s privy purse.
Even where the Ruler’s privy purse had been
fixed no effective steps were taken to ensure
that the expenditure expected to be covered by

t he privy purse was not, directly or
indirectly charged on the revenues of the
St at e. Large anounts, therefore, were spent
on the “Rulers on the menbers of the ruling
famlies . . . . the privy purse settlenents
made,
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by us will reduce the burden of t he

expenditure, on the Rulers toat |least one-
fourth of the previous figure. Besides, the
States have benefited very considerably from
the process of integration in the formof cash
bal ances i nherited by them from t he
Rulers. . . .. 1 shall now come to the
political and noral aspect of the settlenents.
In order to viewthe paynents guaranteed by
us’ in their correct perspective, we have to
renemnber that they —are linked wth t he
nonent ous devel opnents —affecting the nost
vital interests of this country. These gua-
rantees formpart of the historic settlenents
whi ch enshrine in themthe consummation of the
great ideal of geographical, political —and
econoni ¢ unification of India, an ideal which
for centuries remmined a distant dream and
whi ch appeared as renote and as difficult of
attai nment as ever even after the advent . of

I ndian independence . . . Human nmenory is
proverbially short. Meeting in Cctober /1949,
we are apt to forget the magnitude  of the
probl em which confronted us in August
1947 . . . . the so-called | apse of
paramountcy was a part of the plan announced
on June 3, 1947 which was accepted by the
Congr ess. We agreed to this arrangenent in
the sane manner as we agreed to the partition
of India. W accepted it because we had no
option to act otherw se. VWile there was
recognition in the various announcements of
the British Government of the fundanmental fact
that each State should link up its future with
that Dominion with which it was geographically
cot i nguous, the Indian | ndependence  Act
rel eased the States fromall their obligations
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The

mai n

to the British Crown.......... They (the
British Cr own) even conceded t hat
theoretically the States were free to link

their future wth whichever Dom nion they
i ked, although, in saying so, they referred
to certain geographical conpul sions whi ch
could not be evaded. The situation was indeed
fraught wth i measurable potentialities of
di sruption, which sone of the Rulers did w sh
to, exercise their technical right to declare
i ndependence and ot hers to join t he
nei ghbori ng Dom ni on. If the Rulers had
exercised ‘their right in such an wunpatriotic
manner, they would have found considerable
support frominfluential elenments hostile to
the interests of this country . . . . It was
in this _unpropitious background that t he
Government of India invited the Rulers of the
States to accede on three subjects of Defence,
External Affairs and Communications. At the
time the proposal was put forward to the
Rul ers, an assurance was given to them that
they would retain the status quo except for
accession on these
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subject. . . . There was nothing to conpel or
induce the Rulers to nerge the identity of
their States. Any use of force would have not
only been agai nst our professed principles but
woul d have al so caused serious repercussions.
If the, Rulers-had elected to stay out, they
woul d have continued to draw the heavy G vi
Li sts which they were drawi ng before and in a
| ar ge nunber of cases they could have
continued to enjoy unrestricted use of the
State revenues. . The m ni mumwhich we could
offer to themas quid pro quo for parting with
their ruling powers was to guarantee to them
privy purses and certain privileges’ on a
reasonabl e and defined basis. The privy purse
settlenents are therefore in the nature of
consi deration for the surrender by the Rulers
of all their ruling powers and also for the
di ssol ution of the States as separate
units . . . . The capacity for mischief and
trouble on the part of the Rulers if the
settlenent with them would not ~have been
reached on a negoti ated basis was far greater
than could be inmagined at this stage. Let us
do justice to them let us place ourselves in
their position and then assess the “value of
their sacrifice. The Rul ers have now
di scharged their part of the obligations by
transferring all ruling powers and by agreeing

to the integration of their States.

part of our obligation under these Agreenents
is to ensure that the guarantees given by us
in respect of privy purses ire fully
i mpl enented. Qur failure to do so would be a
breach of faith and seriously prejudice the
stabilization of the new order."

it my not be out of place to quote from the
debates in the Constituent Assenbly which bear
upon the interpretation of Art. ’'363. Before
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the Constitution finally took shape in the
draft, this article was nunbered as 302- AA and
article 143 was nunmbered as 119 Shri T. T.
Kri shnamachari who noved for the insertion of
Art. 302-AA said in the course of his speech
. it is self explanatory. The idea is
to bar the jurisdiction of the courts
including the Supreme Court in regard to
adjudi cating in respect of any disputes that
mght arise out of any treaty, agreenent,
covenant, engagenent, sanad or other simlar
instruments that mght have been entered into
by the Governnent of the Dominion of India or
by any predecessor CGovernnent. "
Questioned by a nmenber as to who woul d deci de,
T. T. Krishnanmachari replied
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The idea is that the court shall not decide in
this particular nmatter. It is subject only to

the provisions of Art. 119 by which the
President nmay refer the matter to the Suprene
Court and ask for its opinion and the Suprene
Court would "be bound to conmunicate its
opinion to the President . on any nmatter so
referred by him The House will also renmenber
t hat there are a few articles in t he
Constitution, specifically 302-A (the present
Art.  291) and 267-A (the present Art. 362)
wher e there are ref erences to t hese
agreenents, covenants, sanads-etc. and even
these are precluded from adjudi cation by any
court. The House will recognise that. it is
very necessary that matters like these " should
not be nmade a matter of ~dispute that. goes
before a court and one which would well | nigh
probably upset certain arrangenents that have
been recommended ‘and agreed to by the
CGovernment of India.in determning the rela-
tion between the rulers of States and the
Government of India in the transitory period.
After the Constitution is passed, the position

will be clear. Practicallyall the States
have come within the scope of Part VI-A and
they wll be governed by the provisions  of

this Constitution and, excepting so far as
certain conmitnents are positively nmentioned
in the Constitution, and as | said the two
Articles 267-A and 302-A the covenants will by
and large not affect the working of the
Constitution; and it is therefore necessary in
view of the vast powers that have been
conceded in this Constitution to the judiciary
that anything that has occurred before the
passing of this Constitution and which mght
incidentally be operatable after the passing
of the Constitution nust not be a subject
matter of a dispute in a court of |aw I
t hi nk that Menbers of this House  will
under st and that it is a very necessary
provision so as to save unnecessary disputes
by peopl e which m ght feel that they have been
affected or injured and who would rush to a

court to nmake the court recognise such rights
and other similar matters which have been
practically extingui shed by the provisions of
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this Constitution excepting in so far as
certain articles of the Constitution preserved
them "
There was al so sone discussion with regard to the definition
of "Ruler"” and "Raj pramukh" which figured in Art. 303 of the
draft Constitution. According to Dr. B. R Anmbedkar the de-

finition of ’'Ruler’ was intended only for the Ilimted
pur pose of’ making paynents out of the privy purse. It had
no other reference at all. He also said that the expression

was deliberately wused in order to give the power of
recognition to the President.
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After referring to the historical background of the
settlenent in WP. No. 376 of 1970 takes note of the attenpt
made to anmend the Constitution by the Constitution (Twenty
Fourth Amendrent), Bill 1970 passed by the Lok Sabha on 2nd
Septenmber 1970. It was however rejected by the Rajya Sabha
on the 5th Septenber, 1970. The same night the President
signed an instrunent wthdraw ng recognition of all the
Rul ers and orders were issued for and on his behalf to each
and every Ruler in the country.” According to The petition
the order of the 6th Septenber violated Articles. 14, 19 (1)
(f), 21 (as per amendnent allowed) and 31 (1 ) and. (2) of
the Constitution. The order was dubbed as unconstitutional
ultra vires, void and inoperative, arbitrary, malafide and a
fraud on the Constitution on various grounds formulated in
par agraph 20, the notable ones being as follows : -

(1) Art. 291 enbodied the Constitutional acceptance and re-
cognition of the guarantees or assurances regardi ng tax-tree
privy purses.,

The privy purse guaranteed by the Governnent under the
Merger agreenents or Covenants were further assured and
guar ant eed by the Constitution ~and charged on t he
Consolidated Fund of India. Arts. 291 and 362 thenselves
created new and i ndependent rights. The pledge to pay privy
purses and the guarantee regarding privileges etc. are
i nsever abl e from these accessions and ner gers. The
obligation to pay privy purses and the said ‘guarantee
regarding privileges etc. which are inseverable from the
accession and nerger cannot be abolished by any l|aw, rmuch
| ess by any executive action.

(ii) (1) The President of India passed the order w thdraw ng
the recognition of the petitioner and the other “Rulers
wi thout applying his mind to the question of legality  or
propriety of the Order. The whole and only object of the
Order was to deprive the petitioner and the other Rules of
their privy purses and their personal rights and privileges.
The derecognition of all the Rulers en nmasse is/itself. the
cl earest possible proof that the whole object is to abolish
the institution of Rulership altogether and all the rights
and. privileges attached thereto.

(iv) Under the agreenents executed between the Dominion of
India and the Rulers and the covenants concurred in and gua-
ranteed by the Dominion of India, a Ruler is entitled to
privy purse of a stipulated ambunt and to rights -and
privileges which he enjoyed before the 15th August 1947 and
succession to his 'gaddi" in accordance with the law and
customof the family was guaranteed. Once the President has
recogni sed a person as entitled to receive privy purse and
to be accorded rights and privileges due to, himas a Ruler
there can be no interference with his right to re-
744Sup. C / 71.
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ceive the privy purse or wth his other rights and
privil eges. The Constitution contains no substanti ve
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provision conferring on the President a right to recognise
or not to recognise a Ruler or to withdraw recognition. Al
that the Constitution requires is an indication of the
Indian States which are recognised as such under Art.
366(15) and a Ruler with reference to such a State under
Art. 366(22). Arts. 366(22) and 366(15) cast upon him a
power or authority but a constitutional duty to recogni se an
existing fact and continue to do so in accordance with the
provi sions of the covenants and agreenments. The Order being
in clear contravention of Arts. 291, 362 and 366(22) was
also in contravention of Art 53(1) which required that the
executive powers of the Union vesting in the President be
exercised by himin accordance with the provisions of the
Constitution.

(v) The right to receive privy purse and other rights of
Rul ers constitute property wthin the meaning of Art.
19(1)(f) and 31. Deprivation of privy purses and other
rights ~wthout authority of |aw contravenes Art. 31(1) as
the petitioner was to be expropriated of his nbneys and his

right to receive noney periodically by way of privy wi t hout

any conpensation.

(vi) The Privy purse was in substance and in reality conpen-
sation for the transfer by Rulers of inter alia their
properties.

(vii) There was a duty cast upon the Governnment of India
to respect and inplenment the provisions of the Merger
agreenments and t he Covenants.

The petitioner’s ‘further contentions were that the order
left the Merger agreenents and covenants untouched and did
not in any way abrogate or affect any of the assurances,
guar ant ees and obligations - under the agreenment s and
covenants. According to the petition Art. 363 covered cases
of a dispute arising out of a settlement with a Ruler or a
dispute in respect of a right or obligation founded on a
provi sion of the Constitution relating to such a settlenent
but it did not cover the <case of policy enbodied in
| egislative or admnistrative action to abolish altogether
the institution of Rulership and its rights and privileges
and of privy purses.

The prayers formulated in the petition were as follows

(a) A wit, direction or order under Art. 32 of the
Constitution declaring-the Order dated 6th Septenmber 1970 to
be wunconstitutional, wultra vires and void and further to
guash the Order;

(b) a wit, direction or order declaring t hat t he
petitioner continues to be the Ruler and continues to be
entitled to the privy purse and to his personal rights and
privileges as a Ruler;

(c) awit, direction or order directing the Union of India
to continue to pay the privy purse to the petitioner and to
conti nue’
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to recognise the Rulership and the personal rights and
privileges of the petitioner and to inplement and observe
the provisions of the covenant/Merger agreenent entered into
with the petitioner.

In the forefront of the counter affidavit of the Joint
Secretary to the Governnent of India in the Mnistry of Hone
Affairs is the contention that "by reason of the provisions
of Art. 363 of the Constitution this Court has no
jurisdiction to entertain the petition". The mai n
propositions out forward in the said counter affidavit are
as follows .-

(a) By the petition disputes had been raised which arose
directly out of the provisions of the rel evant covenant as
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also his alleged rights accrui ng under the provisions of the
Constitution.

(b) The covenant was a political agreenment anmong Hi gh Con-
tracting Parties and an act of State and as such could not
form the subject matter of any proceeding in any municipa

court. The guarantee given by the Dominion of India was
only a political act and not a | egal one.

(c) Neither the covenants nor the Merger agreenents nor any
provision of the Constitution relating to the covenants or
the Merger agreenments confer any legal right on t he
petitioner or on any erstwhile Ruler

(d) The covenant being a political agreenent, the alleged
rights and obligations thereunder could not be and were not
perennial and were inherently tenporary in character and
liable, to be varied or repudiated in accordance with State
policy in the interests of the people.

(g) The power of the President to recognise or not to
recogni.se a person as-a Ruler was political in character and
an incident of sovereignty. The power included the power to
recogni se_and the power to cease to recogni se any person as
a Ruler.

(k) The relevant covenant being a political agreement anong
H gh Contracting Parties and an-act of State, the petition
has no legal right to the gaddi or the privy purse or any of
the said privileges and as such neither the gaddi nor the
privy purse or any of the said privileges is property within
the nmeaning of Art. 19(1)(f) or Art. 31(1) or Art. 31(2) of
the Constitution.

(1) If the State policy changed and the State decided not
to pay such political" pensionin future, a dispute arising
from such decision was not justiciable in a nmunicipal court.
(m Rulership or the succession thereto, the privy purse
and the said privileges were inter alia the subject natter
of an agreenent and an agreenent coul d not confer on the
petitioner any fundamental right under the Constitution.
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(n) Art. 291 of the Constitution did not create any |ega

right in a person. It only laid down the source and nethod
of paynent of the privy purse. The article in laying down
that the privy purse shall be charged on and paid out of the
Consolidated Fund of India meant no nore than that these
sums woul d be sums within the neaning of Arts. 112(2)(a) and
113(1) of the Constitution and would not be submtted to the
vote of Parliament. And secondly that such suns would  be
exenpt from all taxes on incone. Even ~if the article
created a legal right in a person recognised by the
President as a Ruler, to receive paynent of privy purse Art.
363 barred the enforcenent of such right.

(o) Art. 362 of the Constitution did not create or -inpose
any legal obligation on Parliament or the Legislature of a
State or the Union executive or the State executive in
respect of the said privileges and even with respect thereto
Art. 363 barred jurisdiction of all courts in India.

(p) The concept of Rulership, the privy purses and the said
privileges wunrelated to any current functions and socia

purposes have becone inconpatible with denbcracy, equality
and social justice in the context of India today. Since the
conmencenent of the Constitution many things have changed,
many hereditary rights and unearned incomes have been
restricted and many privileges and vested interests have
been done away with. The question continuance of covenants
and Merger agreenents had been exercising the mnds of the
Congress Party for many years past and the Constitution
(Twenty Fourth Amendnent) Bill was introduced wth that
obj ect.
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Al  the grounds set forth in paragraph 20 of the petition
were controverted. |In particular it was said

(a) Art. 291 did not cast an obligation on the Governnent
to pay the privy purse and the obligation, if any; was not a
| egal obligation.

(b) The Order of 6th Septenber 1970 did not violate Art.
291 or Art. 362. To recognise or not to recognise any
person as a Ruler was exercise of a political power which
was not dependent on any provision of the Constitution

(c) The covenants and Merger agreenents were and continued
to be political agreenents and acts of State which could not
be enforced in a court of l[aw by reason of Art. 363.

(d) Art. 366(22) inpliedly conferred a power on the
President to recognise or not to recognise a person as a
Rul er and such a
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power was a political power. There was no provision in the
Consti tution which conferred-on the petitioner or any of the
erstwhile rulers any rights to be recognised as Ruler and
continues to be recogni sed as such or to privy purse or any
of the privileges.

(e) As neither the petitioner nor any erstwhile Ruler had
or now has any legal rightto the privy purse or to any of
the privileges or to -any of the alleged other rights
enforceable in a court of |law, there could be no question of
the inpugned order infringing Art. 19(1)(f), Art. 31(1) or
Art. 31(2) and that in any event ~Art. 363 barred the
enf orcenent of any such alleged right-

(f) The Rulers entered into the covenants and Merger agree-
ments by reason of political conmpulsion and in their own
interests and not on the faith of any undertaking or
guarantee on the part of the then Dominion of India.
Neither the petitioner nor any erstwhile Ruler acted upon
any assurance or guarantee on the part of the Government of
India. On the other hand a fiduciary duty was cast upon the

respondent Governnment not to continue Feudal institutions
and anachronistic systens against the interests’/ of the
peopl e.

(g) The petitioner has no fundamental right as clainmed and
Art. 363 barred adjudication by a court of laww th respect
to the rights clainmed.

The crucial question in the petition is whether the
petitioner is entitled to a declaration that the  order
withdrawing his recognition as a Ruler is beyond the scope

of any executive action of the President. The only
provision in the Constitution in which the recognition of a
person as a Ruler appears is Art. 366(22). The article

being a Code to the neaning of the words used in the  Con-
stitution we have to see exactly what it proposes to do and
what it achieves. Unless a ruler can be identified for the
purposes of the Constitution Art. 291, Art. 362 and Art. 363
cannot be applied. Cause (22) fixes the identity 'of the
Ruler for the purposes of the Constitution as a Prince,
Chief or other person by whom any covenant or agreement - as
is referred to incl. 1 of Art. 291 was entered into.
Qovi ously before a person can be a Ruler under this linb of
the article he nust be a person who had entered into the
ki nd of agreement just now mentioned. But in order to be a
Rul er for the purpose of the Constitution he is also to be
recognised by the President as a Ruler of a State. Thi s
means that at the commencenent of the Constitution clainms of
the fornmer Rulers to be recognised as the Rulers of the
respective States had to be considered. Clearly t he
Constitution did not contenplate the eventuality of the
President not choosing to recogni se anybody as a Ruler or
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choosing only those whomhe liked. 1In the setting in which
the Rulers accepted the Constitution as binding on them and
their States it
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must have been in their contenplation as also of the
Constitution makers that all of themwho were alive at the
commencenent of the Constitution would get such recognition

So much for the tine when the Constitution becane effective
to start with. But as Rulers are hunan beings and are not
imortal the Constitution had to provide for the continuity
of the line of Rulers and to | ay down who would be a Ruler
after the first set of Rulers was no nore. This was done by
providing that the President woul d recogni se soneone as a
successor of the Ruler who had departed this Ilife. The
expression "for the time being" was not inserted for the
purpose of giving power to the president to recognise a
person or wthdraw recognition from him as his fancy
di ct at ed. It was put in for the purpose of fixing the
identity 'of the Ruler at a given point of tine and to
enphasi se the fact that there could be only one Ruler for a
State at - _any point of time. Read as a whole the clause
proceeds on the assunption that the President had the right,
power or duty or obligation to recogni se sone person as a
Rul er both at the comencenent of the Constitution and ever
afterwards so long /as the line of Rulers lasted and so |ong
as these provisions were in the Constitution. A duty or
power or right or obliation to recognise soneone as
successor to the Ruler is also enbedded in the clause. |
there were no covenants or agreenments to guide himor bind
him the President could probably recognise and derecognise
or withdraw recognition at his will and pleasure. Clearly
however the grant of such a power was not in'the mnds of
the Constitution-nmakers. At the time when they entered into
covenants and agreements, a solemn assurance or guarantee
was given by the Dom nion of India that succession to the
gaddi of each Ruler would be according to |l aw and custom of
the State. It would appear that invariably the /rule of
lineal nmale prinmogeniture coupled with the custom of
adopting a son prevailed in the case of Hndu Rulers who
conposed of the bulk of the body. Wen on the eve of the
Constitution being finally adopted the Rulers with the
exception of two or three accepted the sanme as binding upon
themand their States, it must follow that they accepted and
adopted the Constitution of |India because they thought -and
were assured that the provisions in it regarding  thensel ves
and their successors were to their satisfaction and were
binding in nature. They certainly never imagined that they
woul d be the play-things of the executive Government of the

Union of India to be thrown out |ike paws off the chequer
board of politics at any nonment when the Governnment felt
t hat their presence was irksone or that t hey wer e
anachronistic in the denocratic set up of India. Thi s
denocratic set up was what the Constitution wushered in
albeit with a shadow of the past in the Rulers wth
attenuated ponp and pelf. The choice of a person as a Ruler
to succeed another-on his death was certainly not left to
the nmere caprice of the President. He had to
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find out the successor and this he could do not by applying
the ordinary rules of H ndu Law or Mhanedan Law but by the
| aw and custom attaching to the gaddi of a particular State.
That the Governnent of India had no doubts about it is
exenplified by several instances where on a question of
di sputed succession a reference was nade to a very high
judicial officer to find out the rightful successor with the
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help of other Rulers. | may nention only two such
i nstances, nanely, the appointnent of Shri H V. Dvatia,
Chief Justice of the Saurashtra H gh Court and a retired
Judge of the Bonbay H gh Court and their Highnesses the
Maharaja of Jaipur and the Maharao of Kotah as nmenmbers, to
enquire into and report on the rights of the wvarious
claimants to the gaddi of Sirohi and the validity of the
succession of H's H ghness Maharao Shri Tejsinghji Bahadur
who was recognised as the Maharao of Sirohi by the Crown
Representative in May 1946 on the death of Hi s Hi ghness Shri
Sar upr ansi nghji who left no male heir of the body or adopted
son. The insertion in the Gazette of India Extraordinary
under date 7th Cctober 1950 refers to this as also to the
activities of the Coormittee and its conclusion that there
was no such valid adoption of Shri Tejsinghji into the
Bajawat family as deprived himof his legal status as a
menber of the ruling famly. The notification ends with the
foll owing :-
"Having carefully considered the report, the
Pr esi dent accepts the findings of t he
Conmittee of Enquiry in their entirety.
Accordi ngly in exercise of the powers vesting
in himunder Art. 366(22) of the Constitution
the President is pleased to recognise Shri
Abhai'singhji as the Ruler of Sirohi in place
of the present minor Maharao Shri Tejsinghji
Bahadur who shall cease to be  recognised as
such with effect fromthe date of this Oder."
This clearly shows that the President, did not act in any
arbitrary manner. The clains were investigated into wth
the hel p of one of the highest judicial officers of the |and
and reported on to the President The ~President thereupon
withdrew recognition from Shri Tejsinghji Bahadur and
recogni sed Shri Abhai singhji as the Ruler of Sirohi. To nmny
mnd Art. 360" (22) read with the rules of succession in the
Merger agreenents and the covenants was given full  effect.
Recognition was given to the person lawfully entitled to be
declared the successor to the gaddi and the sane was /with-
drawmn from a person who was held not entitled to it. The
Act was certainly executive but in nature it was based on a
judicial scrutiny and not on any political consideration _or
in an arbitrary fashion.
Anot her instance of applying the law and custom of
succession is afforded by the case of Dhol pur which was
enquired into by Shr
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K. N.  Wanchoo, Chief Justice of the Rajasthan H gh Court
(as he then was) formng a Committee with two Rul ers.
To ny mnd the Merger agreenments and covenants did not’' be-
cone waste paper on the comrencenent of the Constitution to
be consigned to the record roomor any nuseum So-|long as
the above provisions enure in the Constitution a Ruler wll
have to be found for a State and such finding nust be on the
basis of the |aw and customof the State. That is the
assurance which was given to the Rulers when they accepted
the Constitution and | see no reason why the Constitution
should be interpreted in a way to set that .at naught.
In the [light of the above, ny viewis that Art. 366(22)
inmplied not merely a right or power but a duty or obligation
to recognise a person as a Ruler i.e. a duty or obligation
to do so and the power ,or duty to wthdraw recognition nust
be confined to cases when the first recognition was not
proper as in the case of the Sirohi succession
But the learned Attorney-General would interpret the sane
differently. He put forward his contention in the follow ng
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propositions :-
(a) Recognition was only for the purpose of fixing the
identity of a person for paynent of privy purse and grant of
privileges pursuant to the Constitutional provisions in
Arts. 291 and 362.
In support of this he relied on the Debates in the
Constituent Assenbly to which reference has already been
made. He relied on a decision of this Court in Mbharaja
Pravir Chandra Bhanj Deo Kakatiya v. The State of Mdhya
Pradesh(1). There the appellant was the Ruler of the State
of Bastar and had entered into an agreement wth the
Government of India whereby he had ceded the State of Bastar
to the Governnent of India to be integrated with the Centra
Provinces and Berar. He challenged the applicability to him
of Madhya Pradesh Abolition of Proprietary R ghts (Estates,
Mahal s, Alienated Lands) Act, 1950 (Madhya Pradesh Act | of
1951) meant to provide for the acquisition of the rights of
proprietors in estates, nmmhals, alienated villages and
al i enated | ands i n Madhya Pradesh which was applicable to a
person described as an ex-Ruler of ‘an Indian State nerged
wi th Madhya Pradesh. The appel lant’s contention was that he
was still a sovereign Ruler and absolute owner of the
villages to which the Act was sought to be applied. 1In the
course of the judgment of this Court there is an observation
at p. 506 reading
(1) [1951] 2 S.C.R /501
131
"The effect of the Merger Agreenment is clearly
one by which factually a Ruler of  an Indian
State ceases to bea Ruler but for the purpose
of the Constitution and for the purposes of
the privy purse guaranteed, he'is a Ruler as
defined in Art. 366(22) of the Constitution
There is nothing in the provisions of Art.
366(22) which requires a court to recognise
such a person as a Ruler for the purposes
outside the Constitution."
Earlier in the judgnent at page 504 it was
sai d
"The expression ’'Ruler’ as defined in Art.
366(22) of the Constitution applied only for
i nterpreting the pr ovi si-ons of the
Constitution."
In my view these observations do not~ advance
the contention of the Respondent as the Court
was not there concerned with the question of
power to recognise or wthdraw recognition
from a Ruler. The only question | before the
Court was whether the appellant was an ex-
Rul er for the purposes of the Act.,
Ref erence may be usefully nmade to “paragraph
241(3) at page 129 of the Wiite Paper on
Indian States under the heading "Recognition
of Rul ers" reading
"The Rulers of the merged and integrated
St ates have been guar ant eed successi on
according to law and custom In the Covenants
and some of the Agreenents of Mer ger
provi sion has been made for the procedure to
be observed for the, settlenent of the cases
of disputed succession. In the case of Rulers
of States form ng Unions, every question of
di sputed succession is to be decided by the
Council of Rulers after referring to the High
Court of Union and in accordance with the opi-
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nion of that Court."

The above is followed by the quotation of Art.
366(22) and according to the Wite Paper "it
is expected that in according recognhition to
Rul ers, the President will show due regard to
the provisions of the Covenants and Agreements
of Merger in respect of the cases to which
these provisions apply."

(b) The | earned  Attorney-Ceneral t hen
submtted that the power of recognition was a
political power in the paranountcy field to
whi ch the Dom nion Governnent and thereafter
the Union Governnent under the Constitution
succeeded and for this he referred to Wite
Paper, paragraph 266 at p. 143 reading:

"In spite of the declaration regarding the
| apse of ~paranpbuntcy, the fundanmentals on
which it rested renained. The essentia

defence and security requirenments of the
country and the conmpulsions of geography
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did not cease to be operative with the end of
British  rule’in India. |If anything, in the
context of world events, they have becone nore
i mperative. The Central Government in India
whi ch succeeded the British was unquestionably
the | paranpbunt power in Indiaboth de facto
and, « de jure and that Government, alone was
the only conpl etely independent sovereign in

I ndia."
To ny mnd the British Crown was the paranount. power in
India because of the mght of its power. |Its power was soO

great conpared to,that of the Rulers of the Indian ' States
that it could annex any territory at any time and  bring
under subjugation all the Rulers by compul sion or subsidiary
al I i ances. There was no sanction of (International |aw
behind it. Paramountcy after the British had conme to be the
forenost power in the. country was one of their own
creation. In strict |egal theory whatever paramountcy there
was before the 15th August 1947 in the British Governnent
lapsed with the passing of the Indian |ndependence Act.
Thereafter the Domnion of India was free to do what it
liked subject to world opinion and their own conscience.
Par amount cy de facto there undoubtedly, was but speaking for
nysel f I cannot ascribe any legal sanction to such
par amount cy. The Rulers of Indian States subnitted or
agreed to the cession of their territory and the ~governnent
of their people by the Governnent of the States with which
they nerged and ultimately *the Governnent of the Union of
I ndi a because they felt that it was in the best interests of
their people and al so of thensel ves.

(c)The learned Attorney-General argued that paranmountcy
continued and the advent of the Constitution did not put an
end to it and the debates of the Constituent Assenbly wth
regard to Art. 302-AA (present article 363) that the
di sputes covered by the said article were beyond the pal e of
adj udi cation of courts of law only recognised the sane.
According to him the old concept of paranmountcy was
virtually- inherited by the Dom nion of India before January
1950 by reason of the Instrunents of Accession, Covenants
and Merger agreenents : the recognition of a Ruler which was
the gift of Parampunt power was not the matter of a |ega

right and was exercised as an act of paranmountcy and
retained the same character. He cited various decisions of
this Court to show that covenants, and Merger agreenents have
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al ways been so interpreted, e.g. Virendra Singh & others v.
State of UWP. (1), Dalma Dadri Cenent Co. Ltd. V.
Conmi ssi oner of Inconme Tax(2) and a nunber of other cases.
He argued further that a plea which was available to the
Dom nion of India can now be put forward by its, successor
government and in support of his contention relied on, the
cases of Secretary of State V.

(1) [1955] 1 S. CR 45 at 429

(2) [1959] S.C.R 729 at 744
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Kamachee Boys Sahaba(l), Doss v. Secretary of State(2),
Sol mon v. Secretary of State (3) and several others. In the

first case the British Governnent acting as sovereign power
had sei zed the whole of the Raj of Tanjore as an escheat on
the ground that the dignity of Rajah was extinct for want of
male heir and this being on act of State the Supreme Court
of Madras had no jurisdiction..In Doss’s case (Supra) what
was sought to 'be enforced was the liability of an ex-Ruler
of Qudh whi ch-was annexed by the Governnment of India in 1856
on inter alia the ground that the claimwas a charge upon
the revenues of Qudh. The plaintiffs who filed the Bill in
the English Court of ~Chancery sought to rely upon a
statement of Lord Stanley, President of the Board of Cotro
in the House of Commons that "the transfer of the revenues
of the Kingdom of Qudh carried with it a liability for such
debts on the fornmer governnment and were justly contracted"
The plea in, denmurer that the seizure of the property was
an, act of State and that it was not liable to any review by
a court of law or equity was upheld. The above and cases of
the type to ny mind are easily distinguishable. Once the
Rul ers ceded their territory and accepted the ~Constitution
of India as the Constitution of their States they becane
citizens of India on the comrencenent of the Constitution
and the plea of continuance of an-act of State as | against
them cannot be accepted. The Rulers becane citizens of
India like millions of others but in recognition of the past
the Constitution gave themcertain special rights |ike privy
pur ses and assured them of ‘continuance of per sona
privileges in terms of articles 291 and 362.

(d) The learned Attorney-GCGeneral submitted that the recog-
nition of Rulership was an exercise of political power
vest ed in the President on the strength of certain
observations in Kunwar Shri Vir Rajendra Singh v. Union of
India (4) In that case the petitioner clained to be entitled
to the private properties left by Maharaja Rana Udai bhan
Singh of Dholpur on the basis that it was an inpartible
estate and he was entitled thereto according up the law and
custom of lineal prinmogeniture. There was a W-it petition
to this court as al so an appeal froma judgnment of the /High
Court which were dealt with by a common judgnent of this
Court. The last Ruler of Dhol pur died in 1954 leaving him
surviving no direct male heir but he had left his daughter
who was nmarried to the Maharaja of Nabha. H's w dow adopted
a grandson, viz., one of the sons of the daughter and thus
arose a controversy as to who was entitled to the Rulership
of Dhol pur and the Governnent of India by notification dated
Decenmber 22,

(1) 7 MI1.A 476 (2) L.R 19 Equity 509
(3) [1906] 1 K. B. 613 (4) [1970] 2 S.C.R 631
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1954 constituted a Conmmittee, as already nentioned, to
exam ne the contentions of various claimants and no the
basis of the report of that Conmttee, the President
recogni sed Hi s H ghness Maharaja Rana Shri Hemant Singh as
t he Rul er of Dholpur from 22nd Cctober, 1954. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 104 of 181

contentions put forward on behalf of the petitioner, the
appel lant to this Court were
(1) The handing over or authorising the taking over of pri-
vate properties was by executive flat and was ex facie bad
as infringing Art. 19 (1) (g) and Art. 31 of t he
Constitution; (2) that the recognition of a Ruler even if it
was an instance of exercise of political power was itself an
insignia of property and therefore it could only be by
authority of Iaw and would have to yield to fundanenta
rights. (3) After the commencenment of the Constitution
recognition of the Ruler was not an exercise of politica
power and that such recognition wunder «cl. (22) neant
recogni sing a fact that a person was a Ruler and the clause
did not empower the President to create a fact of bringing
into effect a Ruler by recognising a person as a Ruler. (4)
If there was any power to recognise the Ruler it was an
arbitrary and unguided power and infringing the fundanenta
right to property, and (5) As there was no dispute regarding
t he covenant inasnmuch as succession did not arise out of the
covenant - Art. 363 of the Constitution was not attracted.
The right to succession to private property was said to be
i ndependant of any covenant. The above contentions were
turned down by this Court.  Referring to the notification
published in the Gazette of India on 22nd Decenber 1956 the
Court said that it did not state that 'the Ruler thereby
becane entitled to private properties of the late Ruler. It
was observed
"The  recognition of the Ruler is a right to
succeed to the gaddi of the Ruler. Thi s
recognition of Rulership by the President is
an exercise of political power voted in the
President and is thus an-instance of purely
executive jurisdiction of the President. The
act of recognition of Rulership is not, as far
as the President is concerned, associated with
any act of recognition of right to private
properties.”
It was al so said :
"The words 'is recognised by the  President’
i ndi cate beyond any doubt that the power of
the President to recognise a Ruler is enbedded
and inherent in the clause itself. Again
the words "for the time being"” indicate that
the President has power not only to recognise
but also the withdraw recognition whenever
occasi on ari ses
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The recognition of Rulership is one of
' personal status. It cannot be  said that

claim to recognition of Rulership is either
purely a matter of inheritance or a natter of
descent by devolution. Nor can claimto re-
cognition of Rulership be based only on
covenants and treaties. ;That is why Article
363 of the Constitution constitutes a bar to
interference by Courts in a dispute arising
out of treaties and agreenments. No claim to
recognition of Rulership by virtue of a
Covenant is justiciable in a Court of [|aw
The Constitution, therefore, provided-for the
act of recognition of the Rulership by the
President "as a political power."

Sone of the above observations undoubtedly sustain the

contention of the | earned Attorney-Ceneral but they nust be

limted to the facts of the case. The petitioner-cum
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appel l ant before this Court did not claimany right to the
gaddi . He only clained to, be entitled to the private
properties of the deceased Ruler according to | aw and custom
of i neal prinogeniture. H s conpl aint agai nst t he
notification wunder «cl. (22) of Art. 366 was not accepted
mai nly because the notification nmade no reference to the
private properties of the late Ruler. The Court held that
the petitioner had not been able to establish any claim to
any private property belonging to the | ast Ruler

There have 'however been instances where the President did
not act strictly in accordance with what conceive to be his
power, duty or obligation to recognise or to wthdraw
recognition to a Ruler. 'A notable instance of this occurred
soon after the comencenent of the Constitution when
recognition was withdrawn fromSir Pratap Singh, the Ruler
of Baroda and his eldest son Yuvaraj Fatehsingh was
purported to be recogni sed as the Ruler of Baroda under the
powers ~conferred by Art. 366(22). The order was served on
Sir Pratap Singh on April 12,°1951. The trouble in this
case originated with Sir Pratap Singh's attenmpt to fonent
trouble against the Union of India and his design to
chal |l ege the nerger of Baroda. Full details of this episode
are given in M. Menon's book from page 403 onwards. Sone
i nstances where there was no recognition of any successor to
an erstwhile Ruler occurred in the case of Baudhraj of
Orissa, Nandgaon of 'Madhya Pradesh and Delath of Hi nacha
Pr adesh. In the first case the widow of ~the Raja was
informed in May 1958 that "after consideration of the report
submtted by Shri B.. C. Das the President has decided not to
recogni se any successor to thelate Raja Narayan Prasad
Roy". There was no statenent that the Rulershi p had | apsed.
In the other two cases Rul ership was said to have lapsed.
136

(e) The Ilearned Attorney-GCeneral” also argued that the
rights .given by Art. 291 and Art. 362 at best were
i nperfect obligations not enforceable in a court of law. In
view of nmy conclusion on article 363 1 do not think it
necessary to exam ne the, decisions cited by himor nake any
pronouncerent on his contention

(f) The learned Attorney-Ceneral next subnitted that assum
ing Art. 366(22) gave a right to be recognised as a Ruler
and obligation to recognise, the enforcenent of such right
or obligation was barred by Art. 363. According to him
claim to recognition arose fromthe covenant and not from
Art. 366(22). The covenant was signed by the Ruler as Ruler
and it was guaranteed by the Governnent of India. |  have
already dealt with the scope and content of Art. 366(22) and
held that it is inextricably linked with the covenants,
Mer ger agreenents etc.

On the basis of the above contentions it cannot be said that
the CGovernnment of India has not raised a dispute with regard
to the right, power, obligation or duty to recognise and a
co-rel ated power or duty etc., to wthdraw recognition.
However, in the light of historical facts i.e. the events
preceding the Constitution, the covenants and the Merger
agreenents entered into by the Rulers wuniformy providing
for succession to the gaddi by the |aw and custom of the
particul ar State, the guarantee thereof by the Government of
the Donmi nion of India and the provisions of the Constitution
perpetuating the paynent of privy purses and mandate of the
regard to the personal rights and privileges of the Rulers,
the contention of the |earned Attorney-General cannot find
favour in a court of |[|aw The covenants and Merger
Agreenents were undoubtedly political acts entered into by
Hi gh Contracting Parties and as such-they could not be en-
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forced in a court of law But once the Constitution of
India took the field and the Rulers becane citizens of India
there could be no acts of State as against such citizens
[iving in India.

The question however remains as to whether these are nmatters
which can be adjudicated upon by the municipal courts in
I ndi a.

This point would fall to be considered under 'Art. 363 but
before that one nust refer to Art. 291 which is the prop and
pillar to the claimof privy purse. This ’'article places
the paynent of privy purse on a constitutional foundation
It expressly refers to the covenants or agreements entered
into by a Ruler of an Indian State before the comrencenent
of the Constitution and provides for the disbursenent
thereof by directing that the suns shall be charged on and
paid out of the Consolidated ' Fund of India. 1In effect it
nmeans that the guarantee given by the GCovernment of India
for the paynent of suns free of taxes by way of
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privy purse under convenants or agreenents etc., is to be
wor ked out and di scharged by ensuring that the said suns
shal | be charged on and paid out of the Consolidated Fund.
According to M. Palkhival a:

(1) Art. 291 is nandatory. It creates new and i ndependent
rights and obligations by being engraved in the Constitution
and as such beyond the reach of the Legislature and the
Executive. This new and i ndependent right nakes the article
a self-ordaining and self-sustaining one. 1In . cases where
there is no dispute about the anpunt of the privy purse no
guestion of any reference to the covenant arises.

(2) The anounts of privy purse guaranteed by Art. 291 are
the sanme as nentioned in the covenants-but in other vita
respects the provisions of Art. 291 constitute a  nmarked
departure fromthe provisions of the covenants.

(3) First, whereas the liability under the covenant was
that of the relevant State or the United State, it is nmade a
liability of the Central Government under Art. 291
secondly, the anounts of privy purses are charged on the
Consolidated Fund of India for the first tinme; thirdly, the
amounts are guaranteed to be exenpt fromall taxes on income
whereas wunder the covenants the anobunts were to be free of
all taxes whether inposed by the Governnment of the United
State or Governnent of India.

(4) The covenants are referred to in the article only for
the limted purpose of identifying the privy purses which
are the subject matter of Art. 291. The article cannot be
said to elate to convenants merely because it refers to them
for the limted purpose of identifying the priwvy purses.

(5) Once Art. 291 is held to be mandatory there can be no
di spute as to whether the privy purse will or will ~not be
pai d. In other words Art. 363 only refers to -bonafide
di sputes and not disputes which would nmerely amount | to a
nockery of the Constitution.

(6) The principle of harnonious construction would have to
be applied. Art. 363 cannot be so construed as to violate
the effect and mandate of articles 112, 113, 114, 291 and
366(22). Article 366(22) would be violated because one of
the main legal effects of recognition under that article is
to entitle the recognised Ruler to the privy purse and
denial of the privy purse would stultify one of the main
obj ects of recognition.

(7) The second linb of Art. 363 read along with the first
nmakes it clear that the whole object is to prevent disputes
arising fromcovenants being raised in the garb of enforcing
a right
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conferred by a provision of the Constitution. In the
present series of cases Art. 363 does not apply since there
is no dispute as to rights arising fromthe covenant and the
constitutional provisions merely guarantee that right.

(8) In any view of the matter any decision to repudiate the
obligations wunder Art. 291 would be malafide and ultra
vires. The power or jurisdiction cannot avail an authority
to make an order or decision which is nalafide and wultra
vires because such an order or decisionis a nullity and
the-bar of jurisdiction under Art. 363 cannot be pleaded to
protect a nullity.

The subm ssions of the | earned Attorney-General were

(a) The right to privy purse which accrues under Art. 291
clearly relates to a covanant : hence Art. 363 bars any
dispute in respect of such a right or recognition. The
Constituent Assenbly Debates go to show that this article
was neant to give constitutional recognition to guarantees
given by the Governnment of India and provided for the
expendi t ure bei ng charged on the Central revenues subject to
such recoveries as mght be made fromtine to tine from the
Provinces and States in respect of these payments. It did
not create any new and independent right unrelated to the
covenant.

(b) The second linb of Art. 363 bars any dispute under Art.
291 as would be apparent fromthe correspondence between
Shri V. P. Menon, the Secretary to the Mnistry of States
and S. N. Mikherj ee.

(c) Art. 291 which gave constitutional guarantee to those
demands enbodi ed constitutional sanction for  the due
fulfilment of the Governnent of India's guarantees and
assurances in respect of privy purses.

(d) The covenant was an act of State and any violation of
its terns cannot formthe subject of any action 'in any
muni ci pal courts. The guarantee given by the Covernnent of
India was in the nature of a treaty obligation contracted
with the sovereign Rulers of independent States and cannot
be enforced by action in nunicipal courts; its sanction is
political and not legal; on the conming into force of the
Constitution of India the guarantee for paynent of
periodi cal sunms as privy purse is continued by Art. 291  of
the Constitution but its essential political  character is
preserved by Art. 363 of the Constitution. Art. 363 in
ef fect recreated paranountcy and barred the adjudi cation of
any dispute which had its seed in act-%of State by any
court of |aw
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(e) A charge on the Consolidated Fund of India only neans
that it shall not be subnmitted to the vote of Parlianent as
provided in Art. 113(1). It does not by itself create an
i ndependent right in the recipient.

(f) Art. 291 arose out of an act of State to give
constitutional recognition to a right which was previously
unenf or ceabl e.

(g) Assuming that Art. 291 by itself created a new right
and a new obligation the article related to a covenant on
the face of it and as such is barred by Art. 363.

In nmy view, it 1is not necessary to examine all the
contentions raised for and against the petitioner for the
final conclusion to be arrived at. There can be no doubt
that the provision of Art. 291 was not a nere declaration of
pi ous intention which the executive could disregard at its
whim or pleasure. So long as it finds a place in the
Constitution it was neant to be acted upon. It was neant to
assure the. Rulers that the privy purses which were con-
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tained in the covenants and agreenents guaranteed by the
CGovernment of the Domnion of India were to be fully
honoured and not cast away on a false norass of public
opinion or buried under acts of State. No doubt the
covenants or Merger agreements were acts of State but when
the franers of the Constitution came to provide for the
Rulers by giving themassurance of continuance of the
paynment of privy purse and regard to their personal rights
and privileges by enshrining themin the Constitution, in ny
view they never contenplated that the same was to be the
pl ay-thing of the executive. It was by the incorporation of
Arts. 291 and 362 that the Constitution-nmakers were able to
get the willing consent and co-operation of the Rulers to be
brought within the fold of the Constitution. As observed by
Sardar Val | abhbhai Patel the settlenments with the Rulers
were overall settlenents taking all the pros and cons of the
situation into consideration the aspirations and anbitions
of the people of the States, their wish and desire to get
i ndependence of the sane type which their brethren in the
erstwhile British India had obtained, their right and
determ nation to have a voice in the adm nistration of the
country through their elected representatives, their zea
for getting out of the arbitrariness of sone of the Rulers,
no less than the wi sh and desire of the Rulers to honour and
accept the desires and anbitions of their people coupled
with a desire, to live in peace at least with a part of
their denuded status, their deci mated right to property and
a fraction of the personal privileges to which they were
previously entitled. As Sardar Vallabhbhai Patel put it
"The privy purses-and the guarantee as to
personal rights and privileges was the quid
pro quo for the parting of their powers and
their huge States by the Rulers and was the
m ni mum whi ch coul d be afforded to them"
10-L744 sup /71
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Sardar Val | abhbhai Patel speaking in 1949 said that  human
nmenory was proverbially short and that in October’ 1949
peopl e mi ght not renmenber what had taken place in the years
precedi ng, nanely, the tremendous upheaval in the country
since 1946 and the possibility of the Rulers taking sides
with States or peoples not favourably disposed towards
India. Only twenty years have passed since then-too short a
period to sweep overboard all that took place during the
nmenor abl e years preceding the conmencenent of t he
Consti tution. The ol d order nust change yielding place to
new but the change should not be cataclysmc. at the
sacrifice of the interests of fairly |arge nunber of persons
who had helped to consolidate India in a  manner far
different fromanything that had taken place in the / past.
However that nmay be we are only concerned with the |I|ega
aspect, the norals being for the country at large ‘through
their elected representatives to decide.
Article 291 was undoubtedly nmeant to put the guarantee as to
paynment of privy purses contained in the covenants -and
agreements on a firmand sure footing. But it was not

conpletely dissociated fromthe covenants. It has a |link
with the covenants which were partially-projected into the
Constitution. This article has its base in the covenants.

Its object was to give a lasting and permanent setting to
the termin the covenants as to paynent of privy purses. I
find nyself unable to hold that the article does not relate
to a covenant. ’'In ny viewit deals with a portion-the main
portion of the entire streamof the covenant and makes it
flow along a particular and well-defined channel --a channe
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which is not only well-defined but with a solid foundation
and si des.

Counsel on both sides were at pains to show what the effect
of the expression 'charged on and paid out of t he
Consol idated Fund or India neant. According to the |earned
Attorney- General and M. Mhan Kumara Mangal am who foll owed
him the expression "charged on" was only a form of
expression used for the purpose of financial estimtes and
Appropriation Bills. It was nmeant to distinguish certain
items in the Appropriation Bills from grants which were
votable at the will of Parlianent and the further direction
for paying out thereafter did not advance matters. Ac-
cording to M. Palkhivala who referred to sone of the
financial provisions in the Constitution, a security was

created thereby on, the Consolidated Fund, that there was
something akin to a pledge of it for the paynment of the
privy purse giving rise to a newright.. in ny view whatever
the nature of their right it- is related to the covenants
and as such within the fold of Art. 363.

Before referring to any decisions .on the point it nmay be
useful to nmake an attenpt to define the scope of Art. 363 as
if it was a case of first inpression. The article purports
to over-ride al
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ot her provisions of the Constitution excepting Article 143.
in respect of recourse to any court of law for settlenent of
any disputes. covered by it. Article 143 is a provision
enabling the President of India to obtain the opinion of
this Court by a reference on any question of |aw or fact of
such public inportance as nmerits a scrutiny by the highest
court of the land. Article 143 is only anenabling provision
but its scope, is so wide that on any question, of. public
i mportance-be it one of law or fact-the President may. refer
to this Court for its opinion. Save for the power | of the
President to refer a matter to this Court for its | opinion
under Art. 143, Art. 363 inposes an absolute bar 'on the
jurisdiction of all <courts to (adjudicate upon /disputes
covered by it. of necessity,, the bar nust apply to Art. 32
al so. Under the last nentioned article the Constitution
reserves to everybody entitled to any right. covered by Part
1l i.e. the fundanental rights, to nove this Court., The
anplitude of the right and the kind of directions which  may
be issued to enforce that right are contained in various
clauses of the article. None of these clauses over-ride-the
all -enmbracing, provision of Art. 363. Ri ghts, be  they
fundanental or otherwise which formthe 'subject of any
di spute covered by this article nust, alike come-under its
bar .

The disputes which fall within this bar may be of two

kinds., Under the first linb of the article any dispute
arising out of any provision of a treaty, engagenent,
covenant, sanad or other simlar’ instrument which was

entered into or executed before the 26th January 1950 by any
Rul er of an Indian State and to which the Dom nion of the
Government of India or any of its predecessor Governnents
was a party and which is or has been continued in operation
after the said date, are not to be the subject matter of any
j udi ci al proceedings.

Clearly, therefore, any one seeking to have his rights
adj udi cated upon on the basis of a covenant or agreenent or
Merger agreenent or Instrument of Accession would be
debarred fromcomng to court and ventilate his grievance
about any violation of. his right.

Under the second Ilinb of the article fall disputes in
respect- of-. any right accruing under or any liability or
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obligation ari sing out. of any provi si ons of the
Constitution relating to any treaty, agreenent etc. To see
whet her any dispute falls within this |inb one nust exam ne
the content of the right or the linmt of the liability or
obligation arising out of any constitutional provision which
provision in its turn nust relate to any treaty, agreenent
etc. Di spute nmeans any contradiction or controversy.
Whenever a person asserts or clainms a right in respect of a
subject natter and another person contradicts it or denies
it, there is a dispute. Disputes may
142
be many and of various kinds. it may relate to a question of
fact ,or a question of |law which again may be a very sinple
or a conplicated one. A question of |law nay arise about the
interpretation of a contract; equally it may arise, about
the interpretation of the provisions of the Constitution
But whatever be the quality or the nature of the controversy
it would be a dispute short of sonebody trying to raise a
contention which was absurd on'the face of it e.g., ,that
"bl ack means whi te.
The right, liability or obligation in dispute nust arise out
of the provisions of the Constitution which has any bearing
on any treaty, agreenment, covenant, engagenent etc. The
expression " relating to" neans inter alia "stand in sone
rel ation, to have bearing or concern, to pertain, to refer,
to bring into association with or connection with."
In my view Art. 291 is undoubtedly a provision of the
Constitution relating to covenant, agreement etc. As | have
already indicated ‘Art. 291 is not nmerely a provision for
finding out the .amunt of the liability of the Dom nion of
India by way of privy purse to a Ruler. It expressly refers
to covenants or agreenents ,entered into by the Ruler under
which paynment of suns free of tax had been guaranteed or
assured by the Governnment of the Dominion of India as ' privy
and gives the termas to privy purse a new shape and
formArticle 291 not refers to the covenant, engagenent etc.
but certainly has a bearing on or ‘concern with the sane and
is brought into association or connection with the sane.

As already indicated, the article seeks to instill life and
vigour into the termfor paynment of privy —purse in the
covenant by creating a new channel leading out of the

guarantee of the Governnment of the Dom nion of India which
was no longer in existence and naking it flow along a
constitutional course by putting the liability of the Union
of India for paynment of the sums beyond .any controversy.
The article places the paynent beyond the reach of voting by

Parliament and expressly directs that the noneys shall be
pai d out of the Consolidated Fund of India and that the suns
so paid shall be exenpt fromall taxes of incone. I /find

nysel f unable to accept the argunment of M. Pal khivala that
for the purpose of Art. 29.1 a reference to the covenants is
only called for to find out the ampbunt of privy purse. |
that was the sole object of the article it mght well ' have
been achieved by using the foll owi ng words or words to the
i ke effect
"all suns om noney mentioned as privy purse of
Rulers of Indian States in any engagenents
ent er ed into by them and to which the
CGovernment of the Dom -
143
nion of India was a party, shall be charged on
and paid out of the Consolidated Fund of
I ndia."
If one was asked whether and if so, how the Constitution had
dealt with the rights of the Rulers of Privy purses

pur se
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contained in the covenants and Merger agreenents guaranteed
by the Governnent of India, the answer woul d have to be that
the sanme has been recogni sed and perpetuated in Art. 291
maki ng assurance doubly sure by directing the charging of
the Consolidated Fund with the anmounts thereof and paynent
thereout without deduction of incone-tax. So considered
Art. 291 nust be held to be an, article of the Constitution
relating to covenants or Merger agreenents and any dispute
as to paynment of privy purse would cone, under the bar of
Article 363.
Article 363 has come up for consideration before this Court
in a nunber of cases and reference has been made to this
article quite frequently in several decision
In one of the earliest decisions of this Court in State of
Serai kella & others v. Union of India & another(1) the Court
had to consider whether a suit filed on the 15th January
1950 (before the commencenent of the Constitution) under the
Oi gi nal, Jurisdiction of the Federal Court for a
decl aration that the various orders under which the State of
Serai kel l'a ~cane to be adm nistered as a part of Bihar and
the | aws under which those orders were made were ultra vires
and the Province of Bi har had no authority to carry on the
adm ni stration of the State, was dismssed by a magjority of
the Judges of this Court as being barred by Art. 363. Anmpng
the contentions urged there was one that the suit which was
filed before the 26th January 1950, stood transferred to
Supreme Court under Art. 372(2) of the Constitution and that
t he Bar of Art. 363 was only prospective and of
retrospective. Kania, C J. observed that the all enbracing
opening words of Art. 363 over-rode the operation of Art.
374(2). The | earned Chief Justice also said
“I'f the plaintiff contends that that agreenent
(agreement of 15th Decenber 1947)  is not
binding on it, it cannot enforce its Trights
under the original-jurisdiction of the Court.
If the plaintiff has-a grievance and a right
to a relief which the defendants contend it
has not, the forumto seek redress is not the
Supr emne Court exerci sing its origi na
jurisdiction on the transfer of the suit from
the Federal Court."
(1) 1951 S.C R 174
144
I n Sudhansu Shekhar Singh Deo v. The State  of
Oissa(l) the Ruler of the erstwhile State of
Sonepur in orissa which had nmerged with Oissa
conpl ained of a violation of his rights and
privileges by the inclusive definition of a
"person’ in S. 2(i) of the Oissa
Agricultural Income Tax Act, 1947 (Orissa Act
24 of 1947). His case in substance was that
as a Ruler of a State he had been inmune from
paynment of agricultural incone-tax when it was
i mposed in 1947 and by articles IV and "V of
the Merger agreenent executed by, him the
Dom nion of India had guaranteed to him al

his personal rights, privileges etc.

nd so the

attenpt to tax his private property violated
that guarantee. |In dismsing his appeal this
Court referred to Art. 362 'and observed

"I'f despite the reconmendati on that due regard
shall be had to the guarantee or assurance
given under the covenant or agreement, the
Parliament or the Legislature of a State makes

a
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laws inconsistent with the personal rights,
privileges and dignities of the Ruler of an
Indian State, the exercise of the |egislative
authority cannot, relying upon the agreenent
or covenant, be questioned in any court, and
that is so expressly provided by Art. 363 of
the Constitution.".
Nawab Usmanali Khan v. Sagarmal (2 ) was a case where the
respondent had taken execution on proceedi ngs in enforcenent
,of an award and a prohibitory order under O. 21 r. 46
Cvil Procedure Code was passed in respect of the sums
payable to the appellant by the Central Government on
account of privy purse.. One of the contentions urged on
behal f of the appellant was the the privy purse was a
political pension within the meaning of s. 60 ( 1) (g) of
the CGivil Procedure Codeand as such protected from the
execution proceedings. Relying upon the decisions of the
Judicial Committee in Bishanbar Nath v. Nawab Indad Al
Khan( 3) and -~ Nawab Bahadur _of - Murshidabad v. Kar nan
I ndustrial ~Bank Ltd.(4) the Court canme to the conclusion
that privy purses were political pensions. That Court also
referred to Arts. 291--and 363 of the Constitution and ob-
served that "the covenant entered into by the Rulers of
Madhya Bharat State was a treaty entered into by the Rulers
of i ndependent States by which they gave up their
sovereignty over. their respective territories and vested it
in the new United State of Madhya Bharat. The covenant was
an act of State, and any violation of its terms cannot form
the subject of any action in any nunicipal courts. The
guarantee gi ven by the Government
(1) [1961] 1 S.C R 779.
(2) [1965] 3 S.C.R,201
<3) 17 1. A 181
(4) 58 1. A 215
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of India was in the nature of | treaty obligation contracted
with the sovereign Rulers of Indian States and cannot be
enforced by action in municipal courts. |Its sanction is
political and not legal. On the coming into force of the
Constitution of India, the guarantee for paynent of
periodi cal sums as privy purse is continued by Art. 291  of
the Constitution, but its essential political character is
preserved by Art. 363 of the Constitution and the obligation
under this guarantee cannot be enforced in any municipa
court." Wth all respect, it appears to ne that all the
above was not strictly necessary for the decision of the
case and it would have been enough to say that privy purse
was a pension--a word which according to the Oxford  Dic-
tionary neans, "a periodical paynent nade specially by a Co-
vernnment, conpany, enployer etc."-which was political in
nature because it was based on a political settlenent.
However it was not the expression of opinion of only one
| ear ned Judge but the unani mous view of three | earned Judges
of this Court. In Kanwar Shri Vir Rajendra Singh v. Union of
India(l) a Bench of another five |learned Judges of this
Court have pronounced on the non-enforceability of the
provision for payment of 'privy purse under Art. 291 by
resort to legal proceedings. In ny view, on the reasoning
already given by me it nust be held that the payment of
privy purse although placed on a pedestal which defies
anni hilation or fragnentation as |long as the abovenentioned
constitutional provisions enure is still subject to the
constitutional bar of non-justiciability and cannot be
upheld or secured by adjudication in a court of |aw
including this Court.
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M. Pal khival a however tried to cut across the argunent of
the | earned Attorney-General that a dispute which fell under
either linmb of Art. 363 of the Constitution was not
justiciable by wurging that if the act conplained of was
ultra vires or a nullity, the jurisdiction of the courts of
| aw woul d not be excluded and this would apply with greater
force to denial of a petitioner’'s right to the property of
privy purse i.e. a fundanmental right and the solem duty of
this Court to uphold the same. To support this plea under
this,, head he referred to a fairly large nunmber of
decisions of this Court where it had been held that than an
order which was a nullity or which was nalafide or ultra
vires would not stand in the way of the exercise of juris-
diction of a court of lawto strike it down. The notable
decisions of this Court are- the following : Pratap Singh v.
The State of Punlab(2), Mkhan Singh v. State of Punjab (3),
R M Lohiav. State(4) , Ram Swarup v. Shikar Chand(5),
Sadanandan v. Keral a
(1) [1970] 2S C R 631
(2) [1964] 4 S.CR 773
(3) [1964] 4 S.C R 797.
(4) [1966] 1 S.C. R 709.
(5) [1966] 2 S.C. R 553.
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State(1l), Jaichand /Lal 'v. West Bengal (2), Raja Anand v. U. P.
State(3), Dhulabhai v. Madhya Pradesh(4). He also relied on
several English decisions, nanely, The General Assenbly of
Free Chaurch of ‘Scotland v. Lord Over Town(5), R V.
Bryant (6) and Anismiminic Ltd. v. Foreign Conpensation
Conmi ssi on and anot her (.7)
The first case S. Pratap Singh v. The State of Punjab(8) was
one where the appellant who was a civil surgeon in the
enpl oyment of the State of Punjab challenged the legality of
the orders of suspension, revocation of leave, retention in
service after the date of superannuation and institution of
the departnmental enquiry against himinter alia on the
ground that the same were mala fide passed at the /instance
of the Chief Mnister who was personally hostile to him in
order to weak vengeance on him ' The power exercised the
CGovernment in that case rested on service rules the proper
application of which is always subject to scrutiny by courts
of law. Exam ning the content of the power vested in - the
Government to pass the inpugned orders the Court observed
that "the use of that power for achieving an alien purpose-
weaking the ninisters vengeance on the officer woul'd be
mal a fide and a col ourabl e exerci se of that power, and woul d
therefore be struck down by the Courts". The second case
Makhan Singh v. State of Punjab(9) was one where the
appel | ants contended that sections 3 (2) (15) (1) and 40 of
the Defence of India Act, 1962 and r. 30(1) (b) ~of the
Def ence of India Rules were unconstitutional and invalid as
they contravened the fundanmental rights of the appellants
inter alia wunder Arts. 14, 21 and 22. The petitions had
been dism ssed by the Hi gh Court on the ground that the
Presidential Order which had been issued under Art. 359  of
the Constitution created a bar which precluded them from
noving the High Court under s. 491 (1) (b) of the C.P.C
This Court held (p. 827) :
"I'f in challenging the wvalidity of this
detention order, the detenu is pleading any
right outside the rights specified in the
Order, his right to nove any court in that
behal f is not suspended because it is outside
Art. 359(1) and consequently outside the
Presidential Oder itself."
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(1) [1966] 3 S.C.R 590

(2) [1966] Supp. S.C.R 464
(3) [1967] 1 S.C.R 373

(4) [1968] 3 S.C.R 662

(5) [1904] A C. 515

(6) [1956] 1 A.E.R 341

(7) [1969] 1 A.E.R 208

(8) [1964] 4 S.C.R 773

(9) [1964] 4 S.C.R 797
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The observation anounts to saying that the
Presidential Order suspending the right to
nove a court of law can only apply within the
proper anmbit of the President’s power and the
same cannot be used by the executive as a
cl oak to shield any misuse of that power.
Wthregard to the allegation of malafides it
was observed that

It is hardly necessary to enphasise that the
exerci se of a power nmlafide is wholly outside
the scope of ‘the Act conferring the power and
can al ways be successfully chal |l enged. "

The third case R M Lohta v. State(1l) was one
in which the petitioner noved this Court under
Art./ 32 of the Constitution challenging the
order of a District Mgistrate and asking for
his rel ease on various ground, “inter alia that
though 'an order of detention could be made to
prevent ‘acts prejudicial to the maintenance of
public order it could not be nade to prevent-
acts which were only prejudicial to law and

order as distinct frompublic order. It was.
there observed by our present Chief  Justice
t hat

"where statutory powers are conferred to take
drastic action against the life and |liberty of
a citizen, those (who exercise it /may not
depart fromthe purpose. Vast powers in the
public interest are granted but under ~strict
condi tions. If a person, under colour of
exercising the statutory power, acts from some
i mproper or ulterior notive, he acts in bad
faith. The action of the authority is capable
of being viewed in two ways. Were power is
m sused but there is good faith the act is
only ultra vires but where the nmsuse of power
is in 'bad faith there is added to'the wultra
vires character of the act, another vitiating
ci rcunst ance. Courts have always acted to
restrain a msuse of statutory power and the
nore readily when inproper notives underlie

The provision of |aw which cane up for consideration | there

was the Defence of India Rules and his Lordship laid down

that powers given by such rules could be used only wthin

the limts prescribed. Lala Ram Swarup v. Shikar Chand (2)

was a case in which the appellants conpl ai ned of refusal of

perm ssion to sue their tenants by the District Magistrate

under s. 3(1) of the U P. Act 3 of 1947. The said section

provi ded t hat

(1) [1964] 1 S.C R 709

(2) [1966] 2 S.C. R 553

148

. L5

"Subject to any order passed under sub-section (3) no suit

shall, wthout the perm ssion of’ the District Magistrate,
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be filed in any Civil Court against a tenant for his
eviction fromany accommodation, except on one or nore of
the follow ng grounds."
Sub-section (2) enabled the party aggrieved by the order of
the District Magistrate to go up in revision to the
Conmi ssi oner and section 7-E provided for revisional powers
to the State Governnent n very wide terns. Section 16 of
the Act in terns provided that the order nade under the Act
to which S. 3(4) applied was not to be called in question in
any court. There it was observed:
"but the exclusion of the jurisdiction of the civil courts
must be nade by a. statutory provision which expressly
provides for it, or Wich necessarily and invariably |eads
to that inference. |In other words, the jurisdiction of the
civil courts can be excluded by a statutory provision which
is either express in that behalf or which inevitably |eads
to that inference.”
The bar of jurisdiction of the court of law came up for
consideration - in two notable cases decided by the Judicia
Conmittee of the Privy Council. Secretary of State v. Mask
& Co.(1l) was a case inwhich asuit was filed by the
respondent to recover the excess anount collected fromthem
, under protest, by |levying duty upon a tariff and not an ad
val orem basis. The main question for determination in the
appeal was whether the order passed by the Collector of
Custons under the provisions of S. 183 of the Sea Custons
Act, 1878 agai nst the assessnent of duty by the officer of
Customs and which was subsequently ~affirned . on revision
under the provisions of s. 191 of the Act, constituted a
final adj udi cation or_ whether the civil courts had
jurisdiction to entertain the suit of ~the respondents.
Section 188 provided that
" every order passed in appeal under this section ' shall
subject to the power of revision conferred by section 191
be final’
VWile rejecting the respondents’ contention including inter
alia that an exclusion of the subject’s right of resort to
the civil courts would be ultra vires of the Indian
Legislature in view of the provision of S 32 of the
Government of India Act 1915 the Board referred to the well
known principle of law laid down in
(1) 67 1.A 222
149
Wbl ver hanpt on  New Wat erwor ks Co. v. Hawkesford(1l)  approved
by the House of Lords in Neville v. London "Express"
Newspaper, Ltd.(2) and adopted on the 'basis of these
deci sions the dictumthat
"Where a liability not existing at common. | aw
is created by 'a statute which at. the / sane
time gives a special and particular renedy for
enforcing it".
the party rmust adopt the form of remedy | given
by the statute. It was al so
observed
"It is settled |law that the exclusion of the
jurisdiction of the civil courts is not to be
readily inferred, but that such exclusion nust
be either by explicitly expressed or clearly
i mplied. It is also well settled that even
if jurisdiction is so excluded, the civi
courts have jurisdiction to exam ne into cases
where the provisions of the Act have not beep
conplied wth, or the statutory tribunal has
not acted in conformty with the fundanental
principles of judicial procedure.”
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In Raleigh Investnent Co. Ltd. v. Governor-
CGeneral in Council (1) the bar of jurisdiction
of «civil courts in regard to i ncome-t ax
proceedings was contained in s., 67 of the
I ndi an | ncone-tax Act, 1922 providing

"no suit shall be brought in "any civil court
to set aside or nodify any assessnment nade
under this Act, and no prosecution suit or
ot her proceeding shall |ie against any officer
of the Crown for anything in good faith done
or intended to be done under this Act."

The argunent for the appellant was that an
"assessnent. was not "made under the Act" if it
gave effect to a provision which was ultra
vires the Indian Legislature and that in |aw
such a provision was 'a nullity and non-
exi stent. ~The Board held that there was anple
provision in the Income-tax Act by which an
assessee could question the validity of any
taxing provision in the statute which provided
ef fective and proper nmachinery for review on

grounds of law of any assessnent. Furt her
according to the Board

" assessment made under this Act" is an
assessment finding its origin in an activity
of the jassessing officer acting as such. The
circunmstance that the assessing officer has
taken into account an ultra vires | provision
of the Act isinthis view immterial in
det er -

(1) [1859]6 C.B. (N.S.) 336
(2) [1919] A C. 368
(3) 741.A. 50.
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m ni ng whether the assessnent is "made  under
this
Act ".......... Jurisdiction to question the

assessment otherwise than by the use of the
machi nery expressly provided by the Act woul d
appear to be inconsistent with-the statutory
obligation to pay arising by virtue of the
assessnent. "

It may be noted that this authority has not
found favour with this Court.

Most of the other decisions whichwere cited
by M. Pal khivala were cases where liability
under various Sales Tax Acts was questioned.
I do not find it necessary to exam ne these
cases in any detail because of the lucid
exposition of the law on the subject in
Dhul abhai v. Madhya Pradesh(1l), a case arising
out of the Madhya Pradesh Sal es Tax Act 30 of
1950 which by s. 17 provi ded that

"Save as is provided in s. 13, no assessnent
made and no order passed under this Act, or
the rules nmde hereunder by the assessing
aut hority, appel | ate aut hority or t he
Commi ssioner shall be called in question in
any Court and gave as is provided in sections
11 and 12 no appeal or application for

revision shall |ie against any such assessnent
or order."

In the unani nous judgnent of this Court it was
observed

jurisdiction of the civil court is all enbra
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ci ng except to the extent it i s excluded expressly by

i nt endrrent

arising fromsuch |aw "

Referring to Msk & Co.’s case (supra) and

Ral ei gh Investnent Co.’s case (supra) it was

said that :

"Both these cases thus appear to be deci ded on

the basis of provisions in the relevant Acts

for the correction, nodification and setting

asi de of assessnments and the express bar of

the jurisdiction of the civil courts. The

presence of a section barring the jurisdiction

was the main reason and the existence of an

adequate machinery for the sanme relief was the

suppl enentary reason."

Referring to the dicta in Grco' s Coffee Co.

v. State of Mysore(1l) and C. T. Santhul nat han

Chetti ar v. Madras(s) the |earned Chi ef

Justice observed

the question of validity of the taxing

I'aws i s al ways open to the civil courts for it

cannot be

(1) [1968] 3 S.C.R 662

(2) 19 S.T.C. 66

(3) C.A. 1045 of 1966 decided on 20th July,

1967
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the inplication of any provision to nake such

a decision final or that even void or invalid

| aws nust be enforced w thout any renedy."
The result of the enquiry into the views expressed by this
Court in ,a large nunber of cases was summed up at pages
682-683 in seven propositions. It is not necessary to set
out the propositions as they all relate to exclusion of
jurisdiction of the civil court by express provisions of |aw
or clear inplications therefrom
But a constitutional provision of the kind of Art. 363 tran-
scends this kind of consideration. Al that the Court has
to see is whether the dispute falls within either Ilinb of
the article. If the dispute is so covered the court is
precl uded from exam ni ng whether the contention of the party
asserting a right was genuine or of real substance. Equally
the bar will apply where a party denying the right asserted
or contesting the claimput forward is guilty of action
whi ch on the face of things appears to be arbitrary if there
be some scope for raising the plea in denial or contradic-
tion. | have taken the view that the President’s power or
right or duty or obligation to recognise a person as a Ruler
arises not nmerely out of the provisions in Art. 366(22) but
also the covenants, Merger agreenents or Instrunents of
Accession the dispute is one which arises out of a provision
of the Constitution relating to a treaty, agreenent ,
covenant etc. in terms of Art. 363 of the Constitution. A
dispute as to right to privy purse, as already exan ned,
attracts the sane bar.
Wth regard to Art. 366(22) read with Art. 363 it may be
safely asserted that it could have never crossed the m nds
of the nakers of the Constitution that in devising a key for
the recognition of the Rulers and at the same time
protecting them and the Governnent of India from disputes
based on or about pre-Constitution covenants, agreenents
etc. they were forging a weapon with which the Governnent of
the day could destroy themall and seek shelter be-hind a
total enmbargo on litigation to vindicate their rights. The
debates of the Constituent Assenbly to which reference has

cl ear
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al ready been made show that Art. 363 was inserted for the
Purpose of giving a quietus to any dispute which anyone
mght seek to raise on the basis of covenants and Merger
agreements or rights flowing therefrom In ny opinion, the
obj ect was, as nuch to save the Rulers who had entered into
covenants or agreenents etc. fromtheir rivals or Kkinsmen
coming to court to upset the Covenants, agreenents etc. as
to shield the Governnent of India fromattenpts on the part
of rulers to rip open the covenants. agreenents or to seek
recourse to law for establishing their rights.
152
| also take the opportunity of remarking that if ever there
was an occasion for the President to nmake a reference to
this Court the present was eminently suited to the purpose.
Not wi t hst andi ng the wi de sweep of the provision for ousting
the jurisdiction of courts-as regards di sputes covered by it
Art. 363 gave express power to the President to have the
opi nion of this Court to guide hinself by and when disputes
of such /public inmportance were agitating the mnds ' of
nmenbers of Parliament and of the Cabinet it was not only his
right but his duty to consult this Court.
I do not think it necessary to express any opinion on the
rights or privileges covered by Art. 362 of the Constitution
because prima facie they are relatable to the guarantees or
assurances given under the covenants or agreenents referred
to in Art. 291. How much regard Parliament or Legislature
of States are to pay to such guarantees or assurances is for
the appropriate Legislatures to consider. | nmay only add
that the Constitution makers could not have contenplated
exenption from the inpositions such as those under the
Wealth Tax Act and the G ft Tax Act inasnuch as such taxing
provi si ons probably were not contenplated at the tine. The
CGovernment of India in its graciousness saw fit to ' exenpt
the Rulers from the operation of° these and many ' other
statutes which are still on the statute book. The occasion
for considering such statutes has not arisen yet and they
may be left for future consideration.
M. Patkhivala' s plea that the act of the President resulted
in the destruction of the institution of Rulers and as such
was invalid does not bear scrutiny. The orders if wvalid
would operate in the case of each Ruler and -have been
chall enged by the petitioning Rulers in their individua
capacity. No body of persons known to | aw can be called an
institution of Rulers According to the figures given by M.
Pal khi val a himsel f Rul ership of. over one hundred States has
| apsed during the last twenty years 'and the process may ¢o
on till no Rulers are left. In this case we are  concerned
with the rights of individual Rulers and not of them as a
cl ass.
In the result | have to hold that this series of petitions
is not maintainable remarking, at the sane tine, “that the
action of the President appears to be wunjustified. The
President may, if he, chooses, guide hinmself by t he
exposition of the |law as made above. What a stroke of the
pen has done may be undone by another stroke of it.
"Because right is right", the President it is hoped, would
"follow right" as "wisdomin the scorn of consequence". |
woul d | eave the parties to bear their own costs.
153
Hegde, J. These petitions under Art. 32 of the Constitution
present for decision commpn questions of law. In each of
these petitions the petitioner therein prays for t he
following reliefs

(1) a wit, direction or order declaring the

or der of the President dated t he 6t h
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Sept enber, 1970 to be unconstitutional, wultra
vires and void and further to quash the sane;
(2) a wit, direction or order declaring
that the petitioner continues to be the Ruler
and as such continues to be entitled to the
Privy Purse and to his personal rights and
privileges as a Ruler;
(3) a wit, direction or order directing the
Union of India to continue to pay to the
petitioner the privy purse to which t he
petitioner is entitled and to continue to
recognize his Rulership and the per sona
rights and privileges and to inplenment and
observe the provisions of the Covenant/ Merger
Agreenent - entered into between the Ruler of
Gnal i or and the Governnent of India; and
(4) such other further orders as the nature
ci rcunst ances of the case may require.
For pronounci ng on the questions arising for decisionit is
sufficient if | refer to the facts pleaded in any one of the
cases. Hence | shall deal with the facts and pleas put
forward in Wit Petition No. 376 of 1970. Therein the
petitioner’s case is as follows
Hs father was the Ruler of Gmalior prior to August 15,
1947. He signed the I'nstrunent of Accession on August 15,
1947. The sanme was accepted by the Governor General of
India on August’ 16, 1947. Under the I nstrunent of
Accession, he nmade over to the Donminion of India. three
subj ects viz. Defence, External ‘Affairs and Comuni cations.
On April 24, 1948, he signed a Covenant wi th several other
Rulers as a result of which the State of Madhya Bharat cane
to be forned on June 15, 1948. Thereafter ~Madhya Bharat
nmerged with the Union of India. After the Constitution of
India came into force, the President recogni sed the father
of the petitioner under Art. 366(22) of the Constitution as
the Ruler of Gmalior. After the death of the petitioner’s
father, the petitioner succeeded to the Gaddi on July 16,
1961 and thereafter he was duly recogni sed by the “President
under Art. 366(22). Ever since the nerger of the State with
the Union of India, the petitioner’s father and | ater on the
petitioner was being paid the privy purse guaranteed
154
under Art. 291 of the Constitution. The petitioner is
entitled to a ,privy purse of Rs. 10 |acs per year. He is
also entitled to other rights and privileges arising from
t he Covenants.
Prior to August 15, 1947, the Ruler of Onalior was a
Sovereign though his sovereignty was subject! to t he
paramountcy of the British Crown; but that  paranountcy
| apsed on August 15, 1947 as a result of the Indian
| ndependence Act, 1947. Consequently the Ruler ,of - Gnalior
as well as other Rulers became absolute Sovereigns. 'In |aw
they were free to accede to either of the two Dom nions of
I ndi a and Paki stan or to remain independent. But by stages
the Indian States adjoining the Dom nion of India nerged in
the Dominion of India. After their nerger the Rulers of
those States had ,no ruling powers. They had only such
rights and privileges as were recogni zed or created under
the Covenants entered into by themwith the Governnment of
I ndia and those enbodied in the Constitution. On the com ng
into force of the Constitution all the former Rulers of the
Indian States that had nmerged with the Dominion of, India as
well as their quantum subjects becane citizens of India
having all the rights and duties of citizens of this
country. From about 1967, there was a nove in the ruling

and
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party to abolish the privy purses guaranteed to the Rulers
under the Constitution as well as the privileges guaranteed
to them under the Covenants and agreenents and recognised in
Art. 362. Consequently the Governnment noved in the Lok
Sabha on Septenber 2, 1970, the Constitution (Twenty fourth)
Amendnent Bill, 1970 to delete certain provisions of the
Constitution relating to the guarantees given to the Rulers
about their privy purses as well as privileges. That bil
was passed in the Lok Sabha but it failed to get the
requisite mgjority in the Rajya Sabha. The notion for
consi deration of the bill was rejected at about 4-30 p.m on
Septenber 5, 1970. The sanme evening the Union Cabinet met
and decided to advise the President to wthdraw the
recognition of the Rulers so that the privy purses and
privileges guaranteed to the Rulers may be abolished. On
the same night, the President purporting to act under
cl .(22) of Art. 366 of the Constitution signed in his Canp
at Hyderabad an | nstrunents w thdraw ng recognition of al
the Rulers. -After-obtaining his signatures, the concerned
document " _or docunents were flown back to Delhi the sane
ni ght and the inpugned orders issued on Septenber 6, 1970.
On the strength of these orders, the Government of India
asserts that all the Rulers in India had been derecognized
and consequently none of themis entitled to the rights and
privileges to which they were entitled as Rul ers.

It is contended on behalf of the petitioners that in
exerci se of hi's powers wunder Art. 366(22) of t he
Constitution, the President is not -conpetent to abolish
Rulers as a class and therefore the inpugned orders are
nullity. The farther contention of the peti-
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tioners is that the rights conferred onthemunder Arts. 291
and 362 of the Constitution as well as under  various

statutory provisions or rules having the force of law are
fundanental rights and as such they cannot be abolished by
an executive order. It is said the inmpugned orders
contravene Axts. 19(1) (f), 21, 31 (1), 31(2), 51(3) and
73(1) of the Constitution. According to the petitioners
Arts. 291 is a mandatory provision.and it is not open‘'to the
CGover nirent to refuse to obey the mandat e of the
Constitution. The petitioners also conplain that in making
the inpugned orders, the President not only —acted outside
the scope of Art. 366 (22) of the Constitution but he also
thereby violated Art. 53 (1), 60, 73(1), 362, 291, 112 to
114 of the Constitution. The petitioners’ further grievance
is that under various statutes as well as under the Merger
Covenants they are entitled to certain privileges; the
President by purporting to take away those privileges. has
contravened Arts. 14 and 21 of the Constitution. It is'also
said that the Council of Mnisters were guilty of nala fides
in advising the President for making the inpugned orders for
col I ateral reasons and for the, sake of politica

exi gencies. According to the petitioners, Art. 363 of’ the
Constitution does not bar the jurisdiction of the Court in
granting the reliefs prayed for by them

The respondent in its reply does not deny that the object of
the inpugned orders was to abolish the Rulers as a class.
It contends that the present policy of the Government is not
to have any Rulers in this country or to allow them any

rights or privileges as Rulers. It is contended that the
respondent has right to abolish Rulership in exercise of its
power under Art. .366(22) which power_according to it is a
sovereign power; the decision of the Government to abolish
Rul ership is a political decision and as such the same is
not open to be questioned in municipal courts; the rights




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 121 of 181

conferred under the rel evant Covenants are not perennial and
are inherently tenporary in character and are liable to be
varied or repudiated in accordance with the State Policy in
the interests of the people. It is further pleaded that a
fiduciary duty is cast upon the Governnent not to continue
feudal institutions and anachronistic systems against the
interests of the people; to respect and give effect to the
needs and wi shes of the people and to the wll of the
representatives of the people, the inpugned orders have been
passed. According to the respondent this Court is precluded
fromgoing into the validity of the inpugned orders in view
of Art.363. As regards Art.291 the plea taken by the
respondent is; that it confers no legal right on the Rulers.
That Article nerely lays down the source and nethod of
paynment of the privy purses.  The respondent takes the stand
that this Court cannot go-into the scope or effect of Art.
291, in viewof Art. 363. So far as the Covenants and
Agreenents are concerned it is urged on its behalf that the
rights, Vliabilities or obligations arising therefrom are
outside the " jurisdiction of this Court firstly
11-L744SUP. CI/ 71
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because they arise frompolitical agreements between High
Contracting Parties and secondly because of the bar wunder
Art.363. It is next contended on behalf of the respondent
that neither under /the Covenants nor ~ under any of the
provisions of the Constitution any fundanental right was
conferred on any Rul er and hence the, petition under Art. 32
is not maintainable. It is "also urged on, behalf of the
respondent that Art. 362 of the Constitution does not confer
any right on the Rulers and any failure to obey the direc-
tion given in that Art. does not |lead to any violation of
the: provision of the Constitution.

Fromthe pl eadi ngs, the follow ng issues arise

for decision

(1) VWhat is the scope of . (22) of Art.

366 ? Does it confer on the President power to

abolish Rulership ? Are the inpugned orders

invalid for any of the reasons nentioned in

the Wit Petitions ?

(2) Does Art. 291 inpose any mandatory duty

on the Government and confers corresponding

rights on the Rulers ?

(3) VWhat is the scope of Art. 362 ?

(4) Does Art. 363 exclude the jurisdiction

of this Court fromconsidering whether the

i mpugned

orders are wultra vires the powers of. the

President and- whether there has been any

viol ation of Arts. 291 and 362 of t he

Constitution ?

(5) Are these petitions under Art. 32 of the

Constitution maintainable ? Wiat fundanenta

rights of the petitioners, if any, have been

i nfringed and

(6) What relief, if any, the petitioners are

entitled to in these petitions ?
Bef ore proceeding to consider and pronounce on the issues
fornul ated above, it would be useful to briefly refer to the
hi storical background |eading to the merger of the Indian
States in the Indian Union as both the petitioners and the
respondent have laid great stress on the sane. During the
time of the British rule. there were over 500 Indian States
possessi ng varyi ng degrees of sovereignty. In the matter of
internal admnistration, nost of the Rulers had conplete
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freedom But their sovereignty was subject to the treaties,
engagenents and sanads entered into by themwth the British
Crowmn and also the paramountcy of the British Crown.
Paranobuntcy was an undefined concept. It was an al
pervading power. The Butler Committee declined to define
its scope but
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said that "paranoutcy was paranount’. Par amount cy neant
just what the British Governnent choose, it to nean. It was

a convenient fiction devised by the inperial power to
further its inmperial interest. Paranmountcy did not flow
fromtreaties or international law. The sanction behind it
was the British mlitary strength. Subject to the Inperia

needs the Rulers of Indian States were left free to govern
their 'States as they thought best though in few cases, when
the Rulers were guilty of gross atrocities the paranount
power intervened -even.in their internal admnistration.
Government. of India Act, 1935 visualised a Federation

consisting of provinces as well as Indian States. The
States were expected to accede to the Federation on linmted
nunber of subjects retaining their sovereignty in respect of
ot her subjects. But the States were so jealous of their
rights that it was not possible to persuade themto join the
Feder ati on. Hence, the Federal part of the Constitution

vi sual i sed by the Governnent of India Act, 1935 did not cone
into being. After Wrld War 11 when it becane inevitable
for the British Government to grant freedomto this country,
the question as to'the future relationship of the Indian
States w th the Dom ni on of |Indiaassumed inportance. As
there was no agreenent between the concerned parties, the
British Governnent under the Independence Act, 1947 divided
the then British India into two parts, 1ndia and Pakistan.
So far as the Indian States were concerned, it allowed its
paramountcy to | apse and those States were asked, if they so
choose, to enter the new rel ationship with one or the other
of the Dom nions or remain independent. The paranmpuntcy of
the British Crown was not inherited either by India or by.
Paki stan. It was allowed to |lapse. This situation created a
crisis. There was an inmmnent threat to the unity of /India,
politically as well as economically. The situation called
for the highest degree of. statesnmanship on the part of our
| eaders. Naturally the Rulers of the Indian States were
anxious to remain as independent sovereigns but they could
not have been oblivious of the internal and external dangers
to their authority. It was a highly explosive  situation

Sardar Val | abhbhai Patel with his political sagacity and
pragmati c approach, availing hinself. of the co-operation of
Lord Mountbatten and the assistance of his energetic. and
tactful Secretary, V. P. Menon first persuaded practically
all the Rulers to accede to India on three subjects/ viz.
Def ence, External Affairs and Conmuni cations and thereafter
stage by stage drew them cl oser to the Domi nion of India and
finally persuaded themto nerge with the Dom nion of ' India.
Al  this was done in the course of about two years, a feat
unparalled in history. The saga of the integration of the
Indian States into the Dominion of India will remain the
nost exciting and nost glorious chapter in the history of
our country. This mghty achi everent could not have been had
peaceful 'y but
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for the patriotismand farsightedness of many of the Rulers
of the Indian States. Sardar Patel told the Constituent
Assenbly that the Rulers of the Indian States were the co-
architects of India s unity.

But it was said on behalf of the respondent that the Rulers
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nerged, their States in the Dom nion out of sheer necessity
and not out of any patriotism they were not in a position
to resist the conpul sion of geography and pressure of their
subjects in favour of self Government and therefore they

nmerely made a virtue of necessity. It my be that they
acted in self-interest. But there can be ,no doubt that it
was enlightened self-interest. Sardar Patel told the
Constituent Assenbly on Cctober 12, 1949 : "There was

not hing to conmpel or induce the Rulers to nerge the identity
of their States. Any use of force would have not only been
agai nst our professed principle but would have al so caused
serious repercussions. If the Rulers had elected to stay
out, they woul d have continued to draw the heavy civil [|ist
which they were drawing before and in |large, nunber of,
cases. they could have continued to. enjoy unrestricted use
of the State revenues. The m ni mum which %e could offer to
them as quid proquo for parting with their ruling powers
was to guarantee to them  _privy purses an certain
privileges on a reasonable and defined basis." Proceeding
further the Sardar exhorted the Constituent Assenbly. "The
capacity for mischief and trouble on'the part of the Rulers
if the settlement with them would not have been reached on a
negoti ated basis was far, greater than could be inmgined at
this stage. Let ‘us do justice to them let us place
ourselves in their position "and then assess the, value of
their sacrifice. The Rulers have now di'scharged their part
of the obligations by transferring all the ruling powers and
by agreeing to the integration of their States.. | The nmain
part of our obligation under these Agreements is to ensure
that-the guarantees given by us-in respect of privy purses
are fully inplenented.  Qur failure to do so wuld be a
breach of faith and and seriously prej udi ce t he
stabilisation of the new order". Even quite recently, both
our President and the 'Home M nister acknowl edged with
gratitude the sacrifice made by, the Indian Rulers. But it
was argued onbehalf of the respondent that we should not

t ake those wutterances at their face value. It was
indirectly suggested that those expressions were platitudes
i ntended to achi eve sonme political purposes. |[|f that be so,
all that one can say is, nysterious are the ways of
politics.

The respondent in its counter-affidavit has taken the stand
that the people of this country having becone conscious of
their social. and econonmic rights would not tolerate -any
| onger the concept of Rulership or the privy purse or any of
the privil eges
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i ncorporated in the Covenants and Merger Agreenents. There-
fore it was the duty of the Governnent to give effect to the
will of the people. It has also taken the stand that the
concept of Rulership, privy purse and the privil eges
guaranteed to, the Rulers w thout any rel atable function and
responsibility have becone inconpatible wth denbcracy,
equity and social justice in the context- of India of today.
These contentions raise political issues. This Court is not
the forumfor going into these issues nor is it concerned
with the political passions surrounding the issues arising
for decision in this case. Qur primary function in this
case. is to interpret the relevant provision of t he
Constitution and to see. whether the conplaint of the
petitioners that sone of their fundanental rights have been
infringed is correct.

It is also not for this Court, except to the extent it bears
on the question of interpretation of the Constitution, to go
into the historical background of any constitutiona
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provi si on. If the neaning of a provision is plain and
unanbi guous, its historical background becones irrelevant.
But if there is any anbiguity, 'in interpreting the sane, it

is. permssible, for the Court to take into consideration
the object intended to be achieved by that provision as well
as the surrounding circunstances which may bring out the
intention of the Constituent Assenbly.

The respondent, though in a sonewhat vague way, has raised
the plea of State policy. That plea appears to me to be

irrelevant in the context of this case. |If the Constitution
has laid down a policy, as is contended on behalf of the
petitioners, wth respect to matters with which we are
concerned, that policy cannot be departed fromeither by the
| egislature or by the executive. Neither the |egislature
nor the executive can have a policy which runs counter to
the policy laid down by the Constitution. |In this country
the voice of the Constitution is paramount. On matters on
whi ch the Constitution speaks, no one el se can speak, Every

organ 'of 'the Statein this country has to function wthin
the limts prescribed by the Constitution.It has no power
dehors that derived fromthe Constitution. |Its powers are
only those

The | earned Attorney-CGeneral in the course of his argunents,
time and again, tried toinpress on us that the will of the
people has to be respected and as it is the desire of the
people that Rulership should be abolished, it had becone
i mperative for the Governnent to advise the President to
make the inpugned orders. The petitioners deny that there is
any such public opinion. W are not in a position to go
into this controversy. Qur -~ duty is to obey the
Constitution. The question- of public opinion is not
rel evant for our purpose. Mny of the safeguards  provided
in
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the Constitution are for the benefit of the minorities. The
Government mght have acted with the best of intentions.
But the real question is whether it has acted within the

powers conferred on it by the Constitution. In this
connection it would be worthwhile to borrow and adapt sone
(1) the observations of Chief Justice Patanjali Sastri in

State of Mdras v. V. G Row(1l). |If the courts in this
country face wup to, inportant and none too easy task of
declaring void any of the inportant policy decisions  taken
by the Governnent it is not out of any desire to tilt —at

executive authority in a crusader’s spirit, but in the
di scharge of a duty plainly laid upon them by t he

Consti tution. This is especially true as regards the
fundanental rights, as to which this Court has been assigned
the role of a sentinel on the quivive. 1In these cases as in

other cases we do not seek to sit in judgnent on  Govern-
nent’s policies. They are the concern of the |legislative
and the executive organs of the State. But the Constitution
has inmposed a special duty on this Court to preserve and
protect the Constitution--we, only seek to discharge that
duty.

Now coming to the scope of cl. (22) of Art. 366, it is
necessary to notice that Art. 366 is an article which
defines 30, expressions appearing in one or nore of the
articles in the Constitution. That article starts by saying
that "In this Constitution, unless the context otherw se
requires, the follow ng expressions have the neani ngs hereby
respectively assigned to them...... .
From this it 1is <clear that the meaning given to the
expressions nentioned in that article are only for the

purpose of the Constitution and not for any other purpose as he
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Id by this Court in Maharaja Pravir Chandra Bhanj Deo
Kakatiya v. State of Madhya Pradesh (2 ). Clause (15) of
Art. 366 defines an "Indian State" as nmeaning "any territory
whi ch the Governnent of the Dominion of India recognised ’as
such a State". It may be noted that no "Indian State" as
such exists after the Constitution cane into force. But yet
as that expression has been used in the Constitution in sone
pl aces for certain purposes, it becane necessary to define,
that expression and not because that there is an |Indian
State now. Sinmilarly Rulers of Indian States disappeared
oon as their territories were nerged in India and al
those quandum Rulers became citizens of India-see Bhanj
Deo’ s case (supra) and H' H Mharaja of Udaipur v. State of
Raj ast han and ors.(3) The Rulers referred to in Art. 366(22)
have no ki ngdom or subjects to rule. They have no ruling
power. They do not have dual capacity firstly "as citizens
of India and secondly as Rulers. Their rulershipis nerely
a status entitling themto privy purse and
(1) [1952] S.C R 597 at p. 605.
(3) [1964] 5, S.CR |
(2) [1961] 2, S.C R 501.
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certain privileges. “As Arts. 291, 362, 366(21)(a) and (b)
(before its deletion) as well as Entry 34 of List | of Sch
VII refer to Rulers, it became necessary to define that
expr essi on.
Art. 366(22) defines "Ruler" thus:
"Ruler" in relationto an Indian State nmeans
the Prince, Chief or other person by whom any
such covenant or agreement asis referred to
in clause (1) of Art. 291 was entered into and
who for the time being is recognised by the
President as the Ruler of the State and
i nclude any person who for the tinme being is
recogni sed by the President as the successor
of such Rul er.
" This clause has two parts nanely :
(1) the Prince, Chief or other person of an
I ndian State who had entered into any Covenant
or Agreenent as is referred toin cl. (1) of
Art. 291 and who is for the tine being
recogni sed by the President as the Ruler of
the State; and
(2) any person who for the tinme being is
recogni sed by the President as the successor
of such a Ruler nanely the Ruler who  entered
into the Covenant or Agreenent referred to
earlier and recogni sed by the President.
The words "other person” in the first part of Art. 366(22)
neans someone analogous to a Prince or Chief of a forner
Indian State who had entered into the Covenant or <Agreenent
referred to in that clause. |t cannot be sone third person
because, no person other than a ruler of an Indian State had
entered into any Covenant or Agreement with the Dom ni on - of
I ndi a. The words "other person” should be read ajusidem
genesis wth the words "other person" should be read
ej usi dem genesis with the words were known by various nanes
such as Maharana,, Mharaos, Miharaja, Nizametc. To avoid
listing all those nanes in Art. 366(22), the draftsman has
used the words "other person” but the, meaning of those
words has been nmde clear by the words acconpanying the
words "other person’ viz. by whom any such agreeneat as is
referred toin cl. (1) of Art. 291 was entered into and who
for the time being is recognised by the President as Ruler
Now coming to the second part of that clause, ’'here again

as
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the words "any person" refers to the person who at the
relevant time is the successor of the person who entered
into the Covenant or Agreenent. This is nmade clear by the
expression "for the tine being is recognised by t he
Presi dent as the successor of such Ruler", such Ruler being
the Ruler referred toin the first linb of the clause.
Art. 366(22) contenplates two classes of persons who are to
be recogni sed by the President as Rulers. The first group
162

consi sts of those persons who entered into the Covenant with
the Donmi nion of India and the second group their successors.
Coming to the first group, the President has no power to
recogni se any one other than who had entered into the
Covenant or Agreenent and so, far as the second group is
concerned, he can only recognise the successor of the person
who had entered into the Covenant or the Agr eenent .
"Successor” is a termof |aw -~ Succession is regulated by
aw or~ custom It, is no doubt true that it "or the
President 'to decide as to who is the, successor for the tine
being ,of the person who had entered into the Covenant or
Agreenent.  The President cannot create a successor. He can
only recogni se the successor.  H's power is only to find out
who is the successor at the relevant tinme of the Ruler who
entered into the Covenant , or Agreenent.  Recognition is not
the same thing as appointnent. Recognition neans the power
to locate and not a power to create. Hence the power
conferred on the President under the second part of Art.
366(22) is a very linted power. That power i's no doubt an
executive power but the sane has to be exercised in
accordance with law. ~In other words it has to be exercised
as a ,quasi-judicial power. SD far as the first part 1is
concerned, the President has no power to recognise any
person other than the Ruler who entered into the Covenant or
Agreenent with the Dominion of India. W shall presently
see that he has a constitutional duty to recognise, the
Ruler of an Indian State. Hence the words ",for the tine
being" in the first part of Art. 366 can only cone into play
if there was any error in |locating the person who entered
into the Covenant or Agreenment, the condition for, the
recognition being that the person recogni sed nust ~be the
person who entered into the Covenant or Agreenent. So far
as the second part is concerned the expression "for the time
being" is relevant as the question of recognition of ‘a new
Rul er arises on the death of each Ruler. On each of those
occasions, the President has to find out as to who is the
successor according to lawand in the absence of |aw,
according to custom of the Ruler who ,entered into the
Covenant or Agreenment. The procedure of recognition of
Rul ers appears to have been intended as a status synbol and
also to avoid the necessity of hunting up Covenants and
Agreenents at the tinme of paynent of privy purses and while
ding other privileges and rights.

Art. 366(22) contenplates that for each Indian State, ‘there
shall be a Ruler at any given point of time. That Article
does not say that the, President nay recognise a Ruler. On
the other hand it speaks of the Ruler who "for the tine
being is recognised by the President", an expression which
contenplates the continuity of Rulership and not nerely of
its possible existence. A Rulership of an Indian State can
only disappear if both the original, Ruler who entered into
the Covenant or Agreenent as well his success ors
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cease to exist as in that case President cannot recognise
any one as the Ruler of that State. From the above
di scussion it follows that the power of the President wunder

af f or
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Art. 366(22) is fully regul ated.
In this context we may refer to the definition of the
"Ruler" in s. 311 (1) of the Government of India Act, 1935
whi ch says ""Ruler"” in relation to an Indian State neans the
Prince, Chief or other person recoginised by Hs Mjesty as
the Ruler of the State". The power to recognise given to
Hi's Mjesty,under this section is blanket power. It is
subject to no limtation. Under that section Any one could
have been recognised as the Ruler of an Indian State. No
such power is conferred on: the President under Art..
366(22).
I shall now proceed to consider whether the President has
power to say that he will not recognise a Ruler for an
Indian State. It was urged on behalf of the respondent that
a power to recognise includes a power not to recognise.
Evidently this contention is based on s. 21 of the GCeneral,
Cl auses Act which Says
"Where, by any Central Act or Regulation, a
power to issue notifications, orders, rules or
bye-1 aws is conferred, then t hat power
i'ncludes a power, exercisable 'in the Iike
manner and subject to the like sanction and
conditions if any, to add to, anmend, vary or
rescind any notifications, orders, rules or
bye-l'aws so i ssued."
In view of Art. 367 of the Constitution unless t he
context .otherwise requires, the General  C auses Act ,
subject to any adaptations and nodifications nmade therein
under Art. 372 applies for the interpretation of the
Constitution as it applies forthe interpretation of an Act
of the legislature of the Domnion of India. I have not
thought it necessary to go into the question whether the
recognition referred to in Art. 366(22) can be considered as
a power to issue notifications or orders as in nmy | opinion
that clause inposes a constitutional duty on the President.
No discretion. is left to the President to recognise or not
to recognise the Ruler of an Indian State. In that view, s.
21 of the CGeneral O auses Act, 1897 is irrelevant. W have
already. seen that Art. 366(22) contenplates  that each
Indian State nust have a Ruler, at all times so long as the
Ruler who entered into the Covenant  or Agreenent or a
successor of his is in existence otherw se Arts.- 291 and
362 will becone neaningless. They will be enpty shells if
"Ruler" referred to in Art. 291 (b) Art. 362 and Entry 34 of
List | of the Seventh Schedul e nmust , necessarily be  that
person who is recognised as Ruler by the President under
Art. 366(22). If the President fails to or declines to
di scharge his function under Art. 366(22),
164
Arts. 291 and 362 woul d becone inoperative. |n effect the
benefit conferred bythose Arts. will be denied to the person
entitled to be recognised as a Ruler of a particular  Indian
St ate. Further the | egislative power given under Entry 34
of List I of the Seventh Schedul e woul d di sappear. It is to
give nmeaning to Arts. 291, 362 and Entry 34 of List | of the
Seventh Schedule, a duty is inposed on the President to
recognise the Ruler of each Indian State. In my opinion
Art. 366(22) inposes a constitutional duty on the President.
To enabl e himto discharge that duty, certain linted powers
are; conferred on him Wile discharging his duty under the
first part of Art. 366(22), he has to | ocate the person who
according to law can be said to have entered into the
Covenants or Agreenents and under the second linb his duty
is to find out the successor of the Ruler coming within the
scope of the first [linb. As nmentioned earlier t he
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recognition of the Ruler who executed the Covenant or
Agreenent is a mere formality. So far as the recognition of
the successor of that Ruler is concerned, in case of
di spute, it becones the duty of the President to decide as
to who is the successor of the Ruler who executed the
Covenant or Agreenent at the relevant- tine. Evidently the
Constitution makers were of the opinion that any dispute as
to who is the "Ruler" for the purpose of the Constitution
should not be left to be decided by courts of |aw because
such a procedure would involve years of delay in deternining
the person who is entitled to the benefit of the privy purse
and the privileges. Hence that question was left to the
exclusive decision of., the President. Despite the fact
that exclusive power was given to the President to
recogni se the successor-of the original Ruler, the procedure
that invariably adopted in case of disputed succession was
to act on the basis of the recomendation of either of 'a
H gh Court judge who had inquired into the matter or of a
conmittee presided over by a Hi gh Court judge, set up for
that purpose. That is what happened when di sputes arose as
to the succession to the Rulers of the States, of Sirohi and
Dhol pur. In ny opinion Art. 366 (22) inposes a duty on the
President and for that purpose has conferred on him certain
powers. |In other words the power conferred on the President
under that provision is one coupled with duty. There are
simlar powers conferred on the President under t he
Constitution. Under Chap. XVI of the Constitution certain
special provisions ‘were nade for the benefit of the
Schedul ed Castes and Schedul ed Tri bes. Seats were reserved
for them both in the Parlianent as well as~ in ‘the State
Assenbl i es. Certain other benefits were also secured to
themin the matter of appointnents to services and posts in
connection with the affairs of the Union or of a State. But
the Constitution did not specify which castes were Schedul ed
Castes and which Tri bes were Schedul ed Tri bes. Under Arts.
341 (1) and 342(1) of the Constitu-
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tion, the President was given power to specify the castes
whi ch he considered to be Schedul ed Castes and the /Tribes
whi ch he considered to be Schedul ed Tribes. Though both the
Articles say the President "may" specify the Castes which he
considers as Scheduled and Tribes which he consi-ders
Scheduled, it is <clear that a constitutional duty was
i nposed on himto specify which castes were Scheduled Castes
and which Tribes were Schedul ed Tribes for-the purpose of
the Constitution. The word "may" in those clauses nust be
read as "nust" because if he had failed or  declined to.
specify the Castes and Tribes, Arts. 330, 332, 334, 335, 338
and 340 woul d have becone i noperative and the constitutiona
guarantees given to the Scheduled Castes and Schedul ed
Tri bes woul d have becone neaningless. At this stage it may
be noted that under Art. 366(24) and (25) Schedul ed Castes
and Scheduled Tribes are defined as such Castes, races,
tribes, tribal comunities or their parts or groups wthin
them as are deened under Art 341 and 342 respectively.
Again under ’'cl. (7) of Art. 366, the President is given
power to determ ne for the purpose of the Constitution the
"“correspondi ng Provinces" "corresponding Indian State" or
"corresponding State" in case of doubt. This, again is a
duty inposed on the President. He cannot refuse to
di scharge that duty.

Now coming to the contention that power to recognise the:
Rul ers includes power not to recognise, we shall test the
correctness of that contention with reference to sone other
Articles in the Constitution which deal wth certain
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constitutional duties of the President. The power to
appoint the Election Commission is that of the President.
The El ection Commi ssion alone can hold the elections of the
President, Vice-President, nenbers of that Parlianment and
the State legislatures. The President cannot decline to
appoi nt the El ection Conmi ssioners. It is not in the power
of the cabinet to advise the President not to appoint one or
nore of Election Conm ssioners even if some future cabinet
shoul d think that the el ections are trappings of feudalism
Similarly the cabinet cannot advise the President not to
appoi nt a Governor and thus destroy the federal structure of
our Constitution or not to appoint the Chief Justice of
Supreme Court or of the H gh Courts and thereby renove
those courts and thus nake a nockery of the fundanenta

ri ghts. The President cannot do indirectly, what the
| egi slature cannot do directly. It is wong to nistake a
duty for a right. Ruler as referred toin sonme of the
Provisions of the Constitution is an entity created by the
Constitution to further certain, purposes recognised by the
Constitution. That entity cannot be abolished either by the
executive or by the |legislature. Therefore the argunent
advanced on behalf of the respondent that the power to
recogni se the Ruler includes within itself the Power not to
recognise is clearly a fallacious one. 1t is not necessary
for our
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present purpose to go into the question whether a Ruler once
recogni sed can be de-recognised by the President and if so
under what circunmstances. W were told that there was one
i nstance of derecognition of a recognised Ruler namely that
of the former Ruler of Baroda. That derecognition was not
chal l enged before any court. Hence its validity renains
undeci ded. In this case we are concerned not with
derecognition of one or nore Rulers for some reason or

other but of the abolition of Rulership. For the reasons
mentioned earlier, it is not possible to spell out a power
to abolish the Rulership under Art. 3 66 (22).

It was strenuously argued by the learned Attorney Genera

that the power of recognition of the Rulers found in Art.
366(22) is a facet of the paranpuntcy enjoyed by the British
Crown before the 15th August, 1947. No such plea was taken
in the counteraffidavit. The argunent —of the |earned
Attorney General on this point was sonewhat indefinite. He
was hesitant to call the power enbodied in Art. 366(22) as a
par amount power but yet he was repeatedly asserting that it
contains certain aspects of paramountcy. It is strange that
the |l earned Attorney General representing the Union of India
should have clained that the Government of India inherited
any aspects of the paranpbuntcy exercised by the British
Crown. Paranountcy as clainmed by the British Rulers was one
of the nmanifestation of inperialism It is surprising that
the Government of this country whose people had ' fought
i mperialismfor years and who are even today supporting both
norally as well as materially the countries which -are
fighting inperialismshould claimto have inherited even a
fraction of inmpeperialismshould claimto have inherited
even a fraction of inpenpbuntcy is the very antithesis of
rule of [|aw It was a power exercised by a superior
sovereign over the subordinate sovereigns. | fail to see
how the Government of |India can consider itself as a
superior power in its relationship with the citizens of this
country. The doctrine of parampuntcy even during the days
of the Inperial rule had nothing to do with the British
CGovernment’s relationship with its subjects. Herein we are
concerned with the power exercisable by the President wunder
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a provision of the Constitution. Nature and scope of that
power nust be spelled out fromthe | anguage of the provision
and from the purpose intended to be served by t hat
provision. it is an insult to our Constitutionl to say that
any facet of inmperialismhas crept intoit. One should have
thought that paranmpbuntcy so far as this country was con-
cerned was dead and was deeply buried as far back as on the
15th August 1947. Its resurrection in any formis repugnant
to our 'Constitution. It is true that even after August,
1947, on sone occasions sone of our |eaders, referred to the
exi stence of paranountcy. But that reference is not to the
par amount cy which was the insignia of inperialism but the
par amount cy of geographica
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conpul si ons, econom ¢ _conpul sions, the compul sions, of
publ i c opinion and need for common defence, all operating in
favour of the unity of India. ~The effect of these forces
was pithly described, as a sort of paranmountcy. But that
paramountcy has nothing to do wi th paranmountcy clainmed by
the British:

The inpugned orders are also unconstitutional for the reason
that the power conferred under Art 366(22) is exercised for
a collateral purpose. As seen earlier, power to recognise
Rul ers was conferred for the purpose of inplementing sone of
the provisions of the Constitution and not for denuding the
contents of those provisions. W have earlier seen how the
i mpugned orders canme to be made. The Governnment of India
sought to anend the Constitution by deleting Arts. 291, 362
and clause 22 of Art. 366. But as the bill ' 'seeking the
amendment of the Constitution failed to get the required
majority in the Rajya Sabha, that attenpt failed. Wthin
hours after the said bill was rejected, the cabinet net and
advi sed the President to pass the inpugned orders. This is
clearly an, attenpt to do indirectly what the Governnent

could not do directly. Such-an exercise of power is
i mper neabl e under Art. 366(22) . Exer ci se of a
constitutional power for «collateral’ reasons has been

considered by this Court in several decisions as a'fraud on
that power-see Balaji v. State of Mysore(-). Breach of any
of the Constitutional provisions evenif made to further a
popul ar cause is bound to be danger ous pr ecedent.
Di srespect to, the Constitution is bound to be broadened
from precedent to precedent and before long the entire
Constitution may be treated with contenpt and held up to
ridicule. That is what happened to t he Wei nar
Constitution. |If the Constitution or any of its provisions
have ceased to serve the needs of the people, ways nust be
found to change thembut it is inpermssible to by-pass. the
Constitutions its provisions. Every contravention of the
letter or the spirit of the Constitution is bound to have
chain reaction. For that reason, also the inmpugned orders
must be held to be ultra vires Art. 366(22).

The inpugned orders also violate Art. 53 (1 ) of the Consti -
tution which directs the President that the executive power
of the Union shall be exercised by himeither directly or
through the, officers subordinate to himin :accordance wth
the Constitution. Further Art. 73(1) prescribes that the
executive power-of the Union nust be exercised subject to
the provisions of the Constitution. The executive is bound

to obey this mandate. 1t, has no, conmpetence to exercise
the executive power in violation of the mandates given by the C
onstitution. Art. 291 gives a nandate to the executive to pay the

privy purses guaranteed to the Rulers
exenpt fromall taxes on inconme. Art. 366 (22)
(1) (1963). Suppl. 1. S.C R 439.
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i nposes a constitutional duty on the President to recognise
the Rulers of the Indian States. Art. 362 requires the
executive that due regard should be given to the guarantees
and assurances given under the Agreements or Covenants
entered into with the former Rulers of the Indian States.
The President on the advice of the cabinet has disregarded
the mandate of Arts. 53(1), 73(1), 291,362 and 366(22).
That being so his order nmust be held to be ultra vires the
Constitution, hence a nullity.
It was urged on behalf of the petitioners that the nenbers
of the cabinet who advised the President to issue the
i mpugned orders were bound by their oath to bear true faith
and allegiance to the Constitution; but they have shown
scant respect for their oath, treating the sane as a nere
formality; they have thereby not only broken their oath but
have damaged the Constitution as well. It is not necessary
to pronounce on this contention
In my opinion it is not open to, the executive or for that
matter to any of the organs of the State to disregard the
provi si ons ,of the Constitution 'nerely because t hose
provisions do not accord ,with its views. The nandate of
every provision of the Constitution is a binding mandate.
No one has power to depart fromthat mandate or circunvent
it, whatever his/views about the appropriateness of the
nmandates may be. |If the Constitution or any part of it has
now becone out of tune with the present day society of ours,
appropriate steps my be taken to alter the Constitution
It is no virtue to uphold the Constitution when it suits vs.
VWhat is inmportant, nay necessary, is to uphold it even when
i nconvenient to do so.
It was contended on behal f of the respondent that the im
pugned orders were nmade in exercise of the political power
of the State which according to it, is an incident of | the
sovereignty. In support of that contention reliance was
placed on the decision of this Court in Kunwar Shrii Vir
Raj endra Singh v. Union of India‘and Ors. (1) The facts of
that case are :
After the death of the previous Ruler of Dhol pur who had
recogni sed by the President under Art. 366(22), there
was dispute as regards his successor. That dispute was
inquired into by a conmttee presided over by the Chief
Justice of the Rajasthan High Court. On the reconmmendation
of that commttee, the President was pleased to recognise
Maharaja Rana Shri Henmant Singh as the successor of the
previous Ruler. Kr. Shri Vir Rajendra Singh challenged
that decision by means of a .wit petition under Art. 226 of
the Constitution.” That petition was dism ssed by the Hi gh

Court. In appeal this Court affirned-

(1) [21970] 2, S.C.R 631
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the decision of the High Court. | was a party to that
deci si on. In that decision, it was held t hat t he

recognition granted by the President wunder Art. 366(22)
could not be challenged in court of law. The only point  in
di spute in that case was as to who was ;the successor to the

deceased Ruler. This Court came to the conclusion that
under the circunmstances of that case the decision of the
President was not open to challenge. 1In the course of the

judgrment it was observed

"The recognition of the Ruler is a right to succeed to the
gaddi of the Ruler. This recognition of Rulership by the
President is an exercise of political power vested in the
President and is thus an instance of purely executive
jurisdiction of the President.’

it is

been
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What is said in that case is that the President while acting
under Art. 366(22) is exercising his executive jurisdiction
and that jurisdiction was described as "political power".
That expression may be inappropriate but that is not the
ratio of the decision. It was a casual observation. There
is nothing like a political power under our Constitution in
the mtter of relationship between the executive and the

citizens. Qur Constitution recognises only three powers
viz. the legislative power, the, judicial power and the
executive power. It does not recogni ze any other power. In

our country the executive cannot exercise any ’sovereignty
over the citiznes. The |egal sovereignty in this country
vests with the Constitution and the political sovereignty is
with the people of this country. The executive possesses no
sovereignty. There is no anal ogy between our President and

the British Crown. The President is a creature of the
Consti tution. He can only act in accordance wth the
Constitution. It is true that sone aspect of the executive

power 'of ~ the Government is for the sake of convenience
called political power but it is nonetheless an executive
power derived fromthe Constitution

It was next urged that we cannot go into the validity of the
i mpugned orders or even as to the scope of Art. 366(22) in
view of Art. 363. ‘W shall, while examning the anbit of
Art. 363 see the holl owness of this contention

Earlier, | have in a general way, referred to sone of the
political events that took place in the years 1947 to 1949.
In order to consider sone of the contentions raised by the
Counsel for the parties, relating to the scope and effect of
Art. 291, it is now necessary to refer in some detail to
sone aspects of those events.” | have earlier referred to
the instrunents of Accession executed by various Rulers of
Indian States. By neans of those Instruments, the concerned
Indian States becane federating units of the Dom nion of
I ndi a t hough under those |Instruments, powers were con-
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ferred on the Dom nion |egislature, executive and judiciary
only in respect of three subjects viz. Def ence, © Externa
Affairs and Communi cati ons. But nonetheless as a result of
the accession, the concerned |ndian States becane parts of
the Dominion of India. At the tine those Instruments were
executed, no question of either guaranteeing the privy
purses to Rulers or preserving their privileges “arose.
Hence those Instrunents did not refer to any rights and
privileges of the Rulers. Very soon after the execution of
the Instrunents of Accession other devel opments took place
in quick | succession. Mst of the small Indian States
fully merged in the Dominion of India. Under (the nmerger
Agreenents the privileges then enjoyed by the Rulers, ~their
right to get the, privy purses fixed under the agreenent as
well as sonme of the rights of the third parties referred to
in the agreenments were guaranteed. Excepting in the case of
Bhopal , the privy purses to be paid to the Rulers were to be
paid fromout of the revenues of their former States. Under
the Merger Agreenent entered into between the Governor-
CGeneral and the Nawab of Bhopal, the Nawab was entitled to
recei ve the privy purse stipulated therein from the
CGovernment of India. It is not stated in the agreenent that
the sane has to cone out fromthe revenues of Bhopal State.
The privy purses payable to all those Rulers were free of
all taxes. In sone of the Merger Agreenments rights were
also created in favour of the third parties, such as
guaranteeing the continuity of the services of the pernanent
menbers of the Public Service of those States as well as the
paynment of pensions due to the retired civil servants. In
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several of the Merger Agreenments it is provided that if
there was any dispute as to whether a particular item of
property is the private property of the Ruler or the
property of the State, that dispute was to be decided by an
authority to be appointed as provided in those agreenents.
In most of those agreenents, it is provided that the
succession to the Rulership should be according to law and
custom That provision was a redundant provision as
successi on neans succession according to | aw or custom No
one can succeed to a deceased person excepting according to
[aw or custom Those agreenents also provide that no
enquiry should be nade by or under the authority of the
Government of India and no proceedi ngs should be taken in
any court intheir former States in respect of anything
done or onmitted to bedone by the Rulers or under their
authority, whether in apersonal capacity or otherw se
during the period-of their admnnistration of their States.
In those agreenents, it is further provided that no suit
shoul d be brought against the Rulers of the nmerged States in
any of the Courts in the Doninion except with the previous
sanction of the CGovernnent of I|ndia.

Under the Merger Agreenent executed by the Ruler of Bilas-
pur, the Ruler was entitled to a privy purse of Rs.
7,0, 000/ - per year
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but that included a sumof Rs. 10,000/- as allowance to the
Yuvraj. Under the Merger Agreenent executed by the Nawab of
Bhopal , the State of Bhopal was nmerged into the Domi nion of

India for a period of five years only. Art. IV of the
Merger Agreement provided that the incone derived annually
from the share of the Nawab in the original investnent by

Qudsia Begumin the Bhopal State Railway, which share was
agreed to be Rupees five lakhs and  fifty-five thousand,
shall be treated as the personal income of the Nawab and
shall be paid by the Governnent of India to the Nawab, and
his successors. Article VIl of the Agreenent provided that
the succession to the Throne of Bhopal State shall be
governed by and regulated in accordance with the provisions
of the Act known as 'the Succession to the Throne of ~Bhopa
Act of 1947 which was in force in the State at the time of
the agreement. Under the Merger Agreenent entered into by
the Maharaja of Manipur, he was given a right to the use of
t he Residences known as ’'Redl ands’ and ’'Les Chatalettes’ in
Shillong and the property in the town of Gauhati known  as
“Mani puri Basti" though all those properties were considered
as the State properties. Then canme the States Merger
(Governors’ Provinces) Order 1949, an order made under s.
290(A) of the CGovernment of India Act, 1935. Under _this
Order, several of the States that had nerged in the Doninion
of India were added on to one or the other of the Provinces.
Thereafter those States becane a part of those Provinces.
Section 7(1) of that Order provides
"All liabilites in respect of such ' loans,
guar antees and ot her financial obligations  of
the Dom nion Governnent as arise out of the
governance of a nmerged State, including in
particular the liability for the payment of
any suns to the Ruler of the merged State on
account of his privy purse or to other persons
in the nerged State on account of politica
pensions and the like, shall as from the
appoi nted day, be liabilities of the absorbing
provi nce, unless the |oan, guarantee or other
financial obligation is relatable to centra
pur poses. "
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This Oder was nade on July 27, 1949. Under this Oder
fifty-five Indian States nerged in the Bonbay Province,
three in Madras, two in Bihar, fifteen in Central Provinces
and Berar, three in East Punjab and twenty-four in Orissa.
It was not disputed that the Merger Order is a |legislative
nmeasure. Its wvalidity was not chall enged before us. In
view of that Order, the liability to pay the privy purses of
the Rulers whose former States had been added to any
particul ar Province, becane the liability of that Province, -
a liability inposed by |aw. \Whatever night have been the
nature of the liability undertaken by the Govern-

-L744 Sup. C/71
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nment of the Dominion of India under the various Merger
Agreenents those liabilities came to be recognised by |aw
and made a part of the Minicipal |law and thereafter they
becane enforceabl e as against the concerned Province. It
may be noted that this Oder was made long before the
Constitution cane into force. " This Order was subsequently
amended and a few nore Indian States were included in one or
the other of the Provinces: Fromthe foregoing, it is seen
that before the Constitution came into force, the liability
to pay the privy purses to several of the Rulers whose
States had directly nerged with the Dom nion of India became
that of sonme of the Provinces and ceased to be that of the
Dom nion of India. Under the Merger Agreenents excepting in
the case of Bhopal, the privy pursestothe former Rulers
were payable fromthe revenues of their former States. But
after the Merger Order they became payable fromthe revenues
of the concerned provinces. At this stage we may also note
that wunder the Merger Agreenents, the privy purses payable
to the Rulers were free of all taxes. W may further note
that wunder the Merger Agreenents, there were several other
rights created either in favour of the concerned Rulers or
in favour of the third parties. ~The Merger Order is silent
about those rights.

Now we come to those States which formed unions. There were
five such unions nanely

1. United States of Kathiawar;

2. United States of Gnalior, Indore and Malwa (Madhya

Bharat) .

3. Pati al a and East Punjab States Union
4, United States of Rajasthan and

5. United States of Travancore and Cochin

Those unions were formed on regi onal basis.- Various I'ndian
States in a particular region nerged together and forned a
uni on. The concerned States entered into a Covenant under
which the wunion was formed. To those Covenants, the
Dom nion of India was not a party. Under those covenants,
the covenanting States agreed to entrust to the Constituent
Assenbly to be formed in accordance with the provisions of
the covenant the work of framing a Constitution for the
uni on. Each of those unions were to have a Raj pramnukh who
was to be the head of the union.” There were provisions in
t hose covenants for the formati on of a Council of Mnisters
to aid and advi se the Rajpramukh in the exercise of sone of
his functions. Under those covenants, the Ruler of each of
the covenanting State was entitled to receive a fixed privy
purse annual ly from
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the revenues of the concerned union. That anmpbunt was to be
free of all taxes, whether inmposed by the Government of the
concerned union or by the Governnent of India. In the
mat t er of raising, nmaintaining and adnministering the
mlitary force of the concerned union, the Rajpranukh was to
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act subject to any directions and instructions that nmay from
time to tinme be given by the Governnent of India. The
covenants provided that the Rulers of the covenanting States
as also the menbers of their fanmlies should continue to be
entitled to all their personal privileges, dignities and
titles enjoyed by them The succession to the Gaddis was to
take place according to law and custom Questions of
di sputed succession in regard to covenanting Salute State
were to be decided by the Council of Rulers on the re-
comendation of a Judicial Tribunal to be constituted in

accordance with the provisions of the covenants. The
Secretary, Mnistry of States on behalf of the CGovernnent of
India concuffed to the covenants and guaranteed to all its
provi si ons. The concurrence of the Government of India to
the covenants was necessary as, the covenanting States had
earlier acceded to the Donminion of India. In view of the

formati on of unions, in'the place of old Indian States new
units were to come-into existence and therefore it was
necessary for themto execute fresh Instruments of Accession
and that ‘could be done only with consent of the Dom nion of

I ndi a. So far as the guaranteeing of these covenants is
concerned it could only mean a political guarantee and not a
guar ant ee in the sense of undertaking any financi a

obligations. What the Dom nion of India guaranteed was the
provi sions of the covenant which included provision relating
to t he formation of the Constituent Assenbl y, t he
appoi nt nent of Council of Mnisters etec. Under t he
covenants the |liability to pay theprivy purses of the
covenanting Rulers was that of the concerned union and not
that of the Dom nion of India.~ Further the privy purses to
be paid to the Rulers were to be paid free of —all taxes.
From these it is seen that before Arts. 291,362, 363 and
366(22) cane into force, the Dom nion Governnment  had no
l[iability in the matter of paynment of privy purses to Rulers
of the covenanting States. Even in the matter of deciding
any di spute as regards succession, the Dom nion of |ndia had
no responsibility. That had to be decided by the /agencies
created under the covenants. Under sone of the ‘covenants
sone of the covenanting Rulers were given special /rights
e.g. under Art. XVIII of the covenant under - which Mudhya
Bharat union was formed, it was provided
"Notwi thstanding anything in the preceding
provisions of this covenant, the Rulers of
Gnal i or and | ndore shall continue to have and
exercise their present ,powers of ~suspension
remi ssion or comutation of
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death sentences in respect of any person. who
may have been or is hereinafter, sentenced to
death for a capital offence committed wthin
the territories of Gnalior or of |Indore, as
the case may be."
Under Art. VIII of the covenant entered into by the Rulers
of Travancore and Cochin formng the United State of Travan-
core and Cochin, it was provided that the obligation of the
covenanting State of Travancore to contribute from its
general revenue a sumof Rs. 50 | akhs every year to the
Devaswom fund shall fromthe appointed day be the obligation
of the United State and the said amobunts shall be payable
therefrom and t he Raj pranukh shall cause the said amount to
be paid every year to the Travancore Devaswom Board and the
Executive Oficer referred to in sub-clause (b) of that
article respectively.
In respect of the administration of Padamanahhaswany Tenpl e
the right of the Ruler of Travancore was preserved under
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Art. VII1(b) of the covenant. Simlarly the existing
rights of the Rulers of Travancore and Cochin as regards the
managenent of certain tenples and funds were preserved.
They were also given a right to nominate some nmenbers to
some of the statutory Boards. Fromthe foraging it is seen
that under the various covenants, several rights in addition
to the right of receiving privy purses had been created in
favour of the Rulers of sone of the covenanting States.

In the draft Constitution, there were no articles simlar to
Arts. 291, 362, 363 and 366(22). Sonetime before October
14, 1949 the Mnistry of States, which was instrumental in
bringing about the nerger of the States with the Union of
India wote to the drafting committee that the guarantees
given to the Rulers in regard to privy purses should be
given constitutional section. Further it desired that so
far as the privileges and other rights of the Rulers are

concer ned, t he same ~nust find recognition in t he
Constitution though it may not be possible to give any
constitutional” guarantee in respect of them It is in

pursuance of this request the drafting commttee introduced
Art. 267(A) (present Art. 291), Art. 302-A (present Art.
362) on Cctober 13, 1949 Art. 303(1) (present Art, 366) (22)
on Cctober 14, 1949 and Art. 302(A) (present Art. 363) on
Cct ober 16, 1949 into the draft Constitution.
Art. 291 of the Constitution as it now stands after its
amendnment by the 7th Anendnment Act reads :
"Wher e under any covenant or agreenent entered
into. by the Ruler of any Indian State before
the commencenent of this Constitution, the
payment - of any
175
suns, free of tax, has ~been ~guaranteed or
assured by the CGovernnment of the Dom nion of
India to any Ruler of such State as ' privy
pur se- -
(a) such sums shal l” be charged on and  paid
out of the Consolidated Fund of India; and
(b) the sunms so paid to any Ruler shall be
exenpt fromall taxes on incone."
Dealing with Art. 291, this is what the Wite
Paper says in paragraph 238

"Art. 291, thus, enbodies constitutiona
sancti on for the due fulfilnment of t he
Gover nirent of Indias guar ant ees and

assurances in respect of privy purses and

provides for the necessary adjustments in

respect of privy purse paynents necessitated

by changed conditions."

Art. 291, has four principal i ngredients

nanel y

(1) t he conditions giving rise -to the

liability to pay the privy purses;

(2) charging of the privy purses payable on

the Consolidated Fund of India;

(3) the paynment of the sane fromout of the

Consol i dated Fund; and

(4) the sunms so paid to any Ruler to be

exenpt fromall taxes on incone.
According to M. Pal khiwal a, | earned Counsel for some of the
petitioners, Art. 291, guarantees the payment of privy
pur ses referred to in various Merger Agreenents and
Covenants to the concerned Rul ers, charges the sanme on the
Consolidated Fund of India and nmakes them payable out of
that fund to the Rulers, exenpt fromall taxes on incone.
He contended that Art. 291 confers a legal right on a Ruler




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 137 of 181

to claimthe privy purse to which he is entitled to, from
the Dominion of India. He asserts that the right created in
favour of the Rulers, is enforceable in court of |aw But
according to the | earned Attorney-CGeneral, Art. 291 does not
create any legal right in favour of the Rulers. That Art.
nmerely gives a noral assurance to the Rulers that the privy
purses guarant eed under the Covenants and Agreenents wll be
paid by the Union of India. He further contended that Art.
291 nerely recognizes the obligation wundertaken by the
Dom nion of |India either under the Merger Agreenents or
under the Covenants and it does not create any new right or
obligation. According to himthe expression that "such fund

shall be charged on the Consolidated Fund of India" does
not mean that a lien
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on the Consolidated Fund is created for the paynent of privy
purses; it only -nmeans that the anmpbunt payable as privy

purses ~is not votable. He asserted that the expression
"paid ‘out of* in cl. (b) of Art. 291 nerely refers to the
Fund out ‘of “‘which the paynment is to be nade and not that it
should be paid to any person. Cause (b) of Art. 291 does
not according to him giveany direction to the Union
CGovernment to pay tothe Rulers the agreed privy purse but
it merely says that the privy purse, if and when paid to any
Ruler will be exempt fromall taxes on incone.

In my opinion the contentions advanced by the |earned At-
torney-CGeneral are falacious. The liability undertaken
under Art. 291 is a new liability and not an affirmation of
an existing liability. As seenearlier, the liability to
pay the privy purses of nobst of the Rulers who nerged their
States with the Dominion of India had been transfered to one
or the other provinces. The liability to pay privy. purses
to the Rulers who entered into Covenants for form ng ' unions
was that of the concerned union and not that of the Doninion
of India. In the case of nmpst of the Rulers of States which
nmerged in the Domnion of India until Art. 291 cane into
force, the Domnion of India had no liability to /'pay the
privy purses.

For the first tine after Art. 291 cane into force, the privy
purses were nade payable from out of the Consolidated Fund
of India. Till then they were payable firstly out of the
revenues of the concerned State which nerged into - the
Dom nion of India and later on by one or the other provinces
fromout of its revenues and in the case of the covenanting
States, the privy purses payable to the covenanting Rulers
were payable from out of the revenues of the concerned
union. As seen earlier, the privy purses payable either to
the Rulers of the merged States or to those of. the
covenanting States, were free of all taxes. But the  privy
purses payabl e under Art. 291 are only exenpt fromall taxes
on incone and riot all taxes. To summarize, under “Art. 291

the Union of Indian for the first time wundertook the
liability to pay the privy purses in respect of nost of the
Rul ers of the Indian States. The fund from which the privy
purses are nade payable under Art. 291 is different from
those fromwhich they were payable earlier. The terns of
paynment, to sone extent are also different inasmuch as the
privy purses provided under the Merger Agreenents and
Covenants were free of all taxes but the privy purses
guaranteed under Art. 291 are exenpt only from tax on
i ncone.

In support of his contention that the liability undertaken
under Art. 291, is nerely a continuation of the earlier
liability the learned Attorney-General strongly relied on
the first part of Art. 291 which says :
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"Wher e under any covenant or agreenent entered
into by the Ruler of any Indian State before
the comencenent of this Constitution, the
payment of any sums, free of tax, has been
guaranteed or assured by the CGovernment of the
Dom nion of India to any Ruler of such State
as privy pure........ "

Fromthis he wants us to conclude that the liability under-

taken under Art. 291 is nothing but a continuation of the

liability arising under the Covenants and Agreenents. Her e
again the |earned Attorney-GCeneral is not correct. That
part of Art. 291 does not create any liability. It is only

a legislation by incorporation. That part of the Article
points out the person who is entitled to the privy purse and
the amount payable to him It was a |legislative device
adopted for the conveni ence of drafting. It would have been
a cunbersone process to list all the nanes of the Rulers who
are entitled to privy purses and the anpbunt payable to each
of them To avoid that difficulty, relevant portions of
Agreenents and Covenants were bodily lifed from those
docunents and incorporated into Art. 291. This is a well
known drafting device. Art. 291 is no way linked with the
Agreenents and Covenants. The Convenants and Agreenents
only continue as /evidence as to matters nentioned in the
first part of Art. 291. After Art. 291 cane into force,
there is no legal relationship between the  Covenants and
Agreenents and that Article. That Article read with Article
366(22) constitute a self-contained code in the mtter of
payment of privy purses. Those Articles operate. on their
own force. In several provisions of the Constitutions, the
device of legislating by incorporation has been adopted-see
Art. 105(3), Art. 106, cls. 2, 3, 7,8, 9(5) and 12(3) of
the second Schedul e.

I am also unable to accept the contention of the I|earned
Attorney- General that the expression "charged on........ the
Consolidated Fund of India" in Art. 291 nerely neans that
the anounts payabl e as privy purse are not votabl e and that
expression neither creates a right in favour of the /person
in whose benefit the charge is created nor s the
Consolidated Fund pledged for the paynment of the privy
purse. The Constitution does not define the word "charge"
Therefore we nust understand that word as it is wunderstood
in law. According to |law the creation of a charge over a
fund in respect of an item of paynent to a person neans a
conferment of a legal right on that person to get the anount
in question on the pledge of the fund. If an item of
expenditure charged on the consolidated fund nmerely means
that that expenditure is non-votable then there was no / need
to provide in Art. 113 that "so nuch of the estimte as
rel ates to expenditure charged upon the Consolidated Fund of

India shall not be submtted to the vote of Parlianent."”
That part of Art.
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113(1) was evidently enacted to nmake effective the statutory
lien over the Consolidated Fund created in favour of the
person to whomthe paynent has to be nmade. It enphasises
the fact that the pledge created in favour of the person for
whose benefit the charge is created by the Constitution
cannot be taken away even by the Parliament.

The |learned Attorney-General and M. Mhan Kunmaranmangal am
read to us passages from May’'s Parlianmentary Practice and
other treatises on Parliamentary Practice and Procedure to
show how the practice of charging certain itens of
expenditure on the Consolidated Fund of England cane into
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bei ng. They also invited our attention to sone of the
statutes passed by the British Parlianent. Nei ther the
treatises on which they relied nor any of the statutes to
which they referred show that the charging of an item of
expenditure on the Consolidated Fund in favour of a person
does not create a legal right in himto get that anpbunt or
that the sane does not pledge the Consolidated fund for the
payment of that amount. |In fact sone of the Statutes
referred to by themdo showthat some of the itens of
expenditure charged on the Consolidated fund were required
to be paid in preference to the other itens. On the other
hand M. Palkhiwala referred to us to the Dictionary of
English law by Earl Jowitt (1959 Ed) Vol. 1, page 459,
wherein the nmeaning of the expression ’'charged on the
consolidated fund’ is explained thus

"Consolidated Fund, a repository of public

noney which now. conprises the produce of

custom -exci se stanps and several other taxes,

and sone small” receipts from the roya

hereditary revenue, surrendered to the public
use. It constitutes al nost the whole of the
public i'ncome of t he United Ki ngdom

(Consol idated” Fund Act, 1816). This fund is
pl edged for the paynent of the whole of the
interest of the national debt of Great Britain
and Northern Ireland (National Debt Act, 1870-
s. 6); and besides this, is liable to severa
other ~specific charges inmposed upo

various periods by Act of Parlianent, such as
the civil list, and the sal aries of the judges
and anbassadors and other _high officia
persons; after paynent of which the surplus is
to be indiscrimnately applied to the  service
of the United Kingdom under the direction of
Parliament”
Section 6 of the National Debt Act, 1870 reads
"6. Stock Charged an consolidated fund.--The
annui ties and dividends aforesai d shal
continue to be charged on and payabl e out of
the consolidated fund."
179
The | anguage of this sectionis simlar to that of Art. 291
so far as the creation of "charge' 'is concerned. Section 6
of the National Debt Act, 1870 is according to Earl Jowitt
pl edges the consolidated fund of Great Britain and -Northern
Ireland for the paynent of the whole of the interest of the
nati onal debt of Geat Britain and Northern Ireland. | f
that is the true effect of s.6 of the National . Debt /Act,
1870 the same nust be the position under Art. 291. Fromthe
passage quoted above fromthe Dictionary of English |law by
Earl Jowitt, it is seen that as soon as an item of
expenditure is charged on the consolidated fund, the said
act creates a legal obligation to pay out of the
consolidated fund that item of expenditure to the person for
whose benefit the charge is created. Secondly that item has
to be paid before paying the non-charged item of
expendi t ure. And lastly the charge created, pl edges
the consolidated fund for the payment of that item of
expenditure. The practice of «creating charges on the
consolidated fund was started for the first time in this
country under the Governnent of India Act, 1935 which Act
was passed by the British Parlianment evidently followi ng the
British practice. Arts. 112 to 115 of the Constitution are
simlar to the corresponding Sections in the Government of
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I ndia Act, 1935.

The contention of the | earned Attorney General that the ex-
pression "paid out of" in cl. (a) of Art. 291 refers to the
fund out of which it is to be paid out and not to the
person to whomit is payable is also not «correct. Under
Art. 291 as it now stands, there is only one fund and that
is the Consolidated fund of India. Therefore there is no
guestion of pointing out the fund fromout of which the

paynment is to be nmade. |If sone anmount is required to be
pai d out of the Consolidated Fund of India, it nust be paid
out to sonebody. There cannot be any paying out in

abstract. To whomthat paynment is to be nade is nade clear
by c¢l. (b) of Art. 291. it is to be paid to the Ruler as
defined in Art. 366(22).

Even before Art. 291(2) was deleted the privy purses were to
be paid out of the Consolidated fund of India though sone of
the States had a liability to reinburse the Union to a
certain extent.  According to the |earned Attorney-GCGenera
on the date when Art. 291 canme . into force, no Ruler had been
recogni sed ~under Art. 366(22). Therefore we cannot spel
out any -conmitnent under Art. 291. - W have earlier seen
while discussing the -scope of Art. 366(22) that t he
President has a constitutional duty to recognise a Ruler
Art. 291 proceeds on -the basis that  President has to
recognise a Ruler to each one of the Indian St ates
contenplated by Art. 366(15). By recognising the President
nerely locates the Ruler. He does not appoint or create a

Rul er . No sooner 't he President recognizes the Ruler of an
I ndi an State,
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he becones entitled to the privy purse guaranteed under Art.
291 fromthe date the Constitution cameinto force. W are
told that as a fact npst of the Rulers who entered into the
Covenants and Agreenents were recognised only in the vyear
1952 but yet they were being paid the anpbunts agreed to be
paid as privy purses ever since the Constitution cane into
force and the privileges guaranteed to them were also
ext ended to them even before they wer e recogni sed.
Simlarly, we were told that in the case of successors of
the Rul ers when there was no dispute as to succession, they
were treated as Rulers for all purposes though they were
recogni sed several nonths after they succeeded to the Gaddi
This shows that the recognition under Art. 366(22) was
considered as a nere formality except in the case  of
di sput ed succession.

To ny mind Art. 291 is plain and unanbi guous. It ~says in
the cl earest possible | anguage that the privy purses payabl e
to the Rulers under the Merger Agreenents as well as under
the Covenants are charged on the Consolidated fund of ~ India
and that they shall be paid out to the Rulers exenpt/ from
all taxes on incone. No provision of a statute nuch less a
provision of a constitutional statute should be read in a
pedantic way. Nor is it justifiable to hair split the
clauses in a provision and qui bbl e about their words. A
constitutional provision is not to be interpreted by taking
words of the provisions in the one hand and the dictionary
in the other or by taking the nmeaning given in a decision to
a word in different setting. Each provision nmust be read as
a whol e and its meani ng under st ood.

We have earlier seen that under the Merger Agreenents and
Covenants, various rights, liabilities and obligations nere
created. What the Constituent Assenbly did was to separate
two obligations out of themand give those obligations
constitutional sanction or guarantee. As seen earlier
under the Convenants entered into by the Rulers of
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Travancore and Cochin certain contribution was to be nade
every year to the Devaswom Fund. This paynent is guaranteed
under Art. 290 (A). , Under Art. 291 the paynent of the
privy purses is simlarly guaranteed Arts. 290(A) and 291
are nore or less simlarly worded.

If the mandate contained in Art. 291 is an unenforceable
mandate, simlar would be the position so far as Art. 290(A)

is concerned. |If the mandates contained in these Articles
are unenforceable these Articles can only have ornanmenta
val ue. It is difficult to believe that the Constituent

Assenmbly woul d have indulged in an exercise in futility. W
repeatedly asked the |learned Attorney General that if Art.
291 did not create a |egal
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right, what purpose that Article was intended to serve and
why did the Constituent Assenbly put that article, in the
Constitution. Hi s-answer was that under Art. 291 while the
payment of privy purse received a constitutional sanction

it received no, constitutional guarantee. This distinction
to ny mnd appears, to be a distinction without difference.
Every constitutional sanction for payment is necessarily a
mandate to pay if that sanction relates to the discharge of

an obligation. It “is an enforceable mandate. As seen
earlier that a fair reading of Art. 291 shows that there is
a direction to pay the privy purses to the Rulers. The

contention of |earned Attorney General was that by Art. 291
the Constituent Assenbly nerely wanted to give sonme sort of
assurance to the Rul ers about the payment of privy purses to
themin future so as, to allay their apprehensions that my
not be paid privy purses in future but in reality, no |ega
right was created in favour of the Rulers nor ~any bhinding

obligation inposed on the Union of India. It is ‘difficult
to wunderstand this Argunment. It will be an wuncharitable
insinuation to nake against the founding fathers that al

that they wanted was to, createan illusion in the mnd of
the Rulers while inreality giving them no guarantee as
regards the future paynent of the privy purses. |If all that

the Constituent Assenbly desired was to, give sonme assurance
about the paynent of privy purses.in the future then Art.
362 woul d have served that purpose. In_a general sense the
words "personal rights" include privy purse. Even if the
Constituent Assenbly wanted to make things clear they could
have easily said in Art. 362 "personal rights including
privy purse" instead of wasting a whole article. Fur ther
there was nor purpose in charging the privy purses on the
Consolidated fund or giving a constitutional exenption from
payment of all taxes on income in respect of  privy purse.
No wor d in the Constitution can be consi der ed as
super fl uous.

During the hearing sone the nmenbers of the Bench felt that
it my not be necessary to go into the scope and effect of
Art. 191 in the present proceedings. It was felt that if
the Court cane to the conclusion that the inpugned orders
are valid orders then there is an end of the matter. If _on
the other hand, the Court cane to the conclusion that those
orders are violative of the Constitution then status quo
ante would be restored. But both the |[Iearned Attorney
CGeneral and M. Pal khiwala insisted that we shoul d pronounce
on the scope and effect of Art. 291, each one for his own

reason. The |learned Attorney General repeatedly made it
plain to us that even if we conme to the, conclusion that the
i mpugned orders are invalid, the privy purses will not be

paid by the Governnment, unless we hold that the right given
to the Rulers under Art. 291 is an enforceable one. This,
182
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is a strange stand particularly in view of the fact that
even according to himthe Constitution has recognised the
liability to pay the privy purses to the Rulers and the
obligation in question has received constitutional sanction

It is clear fromthe stand taken by himthat the Governnent
will not respect the mandate of the Constitution if that
mandate i s not enforceable by |aw.

We have to proceed on the basis that the |earned Attorney
General nmade that submission on the strength of t he
instructions received by himfromthe respondent. But yet,
it is difficult to believe that the executive which is a
creture of the Constitution, whose head (the President) and
the nenbers of the cabinet had taken the oath of allegiance
to the Constitution would take the stand that they will not
respect a nmandate of the Constitution unless that nmandate is
enforceable in a court of law The enforceability of a
constitutional nmandate is one thing, the existence of such a
mandate is another. ~\Wether a particular constitutiona

mandate is enforceable or not, it is all the sane binding on
all the organs of the State. No organ of the State can
choose to disregard any of the mandates of the Constitution

There are many mandates in the Constituti on which are not

enforceabl e through courts of law. |If the executive or the
legislature or the judiciary refuse to comply wth those
mandates they will be not only breaking the oath taken by

them but they will be breaking the Constitution itself. I

doubt whether the grave inplications of the stand taken on

behal f of the Governnent have been realised.
| shall ‘now proceed to Art. 362. That Article
r eads
"I'n the exercise of the power of Parliament or
of the legislature of a State to nake |laws or
in the exercise of the executive power of the
Union or of a State, due regard shall be had
to the guarantee or assurance given under any
such covenant or agreement as is referred to
in article 291 with respect to the /persona
rights, privileges and dignities of the / Ruler
of an Indian State."
This article clearly links itself wth the
Agr eenent s and Covnant s. It has no
i ndependent exercise apart fromthe Agreenent
and Covenants. M. Pal khiwal a conceded that
Art. 362 is a provision of the Constitution
relating to the Agreenments and Covenants.
Therefore, it follows that if any  dispute
arises in respect of anyright accruing under
or any liability or obligation arising out of
Art. 362 then the sanme woul d be covered by the
second .part of Art. 363. But M. Palkiwala
sought to place his own interpretation on the
word "dispute” found in Art. 363. it is
183
not necessary for us in this case to decide
what controversy relating to Art. 362 can  be
consi dered as a "dispute" under Art. 363. At
present we have no concrete conplaint before
us relating to the contravention of Art. 362.
It is not proper to decide the scope of an
article in the Constitution in abstract. The
scope of Art. 362 as well as the neaning of
the expression "dispute"” in Art. 363 can be
best considered when a proper case cones up
for decision. In this view, | have not
thought it necessary to go into the scope of
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Art., 362.
This takes me to Art. 363(1). That Article
reads

"Notwi t hstandi ng anything in this Constitution
but subject to the provisions of article 143,
neither the Supreme Court nor any other court
shal |l have jurisdiction in any dispute arising
out of any provision of a treaty, agreenent,
covenant, engagenent, sanad or other simlar
i nstrument which was entered into or executed
before the commencenent of this Constitution
by any Ruler of an Indian State and to which
the Governnent of the Domi nion of India or any
of its predecessor Governnents was a party and
whi ch has or has been continued in operation
after such conmencenent, or in any dispute in
respect of any right accruing under or any
liability or obligation arising out of any of
the provisions of this Constitution relating

toany such treaty, agreenent, covenant,
engagenent , sanad or ot her simlar
i nstrument."

Under cl. (2) of that Article "Indian State"
is defined for the purpose of that article as
nmeaning any territory recogni sed before the
conmencenent of the Constitution by Hi s
Maj esty or the Governnent of the Dom nion of
India 'as being such a State, and the "Ruler"
for the purpose of that article is defined
t hus
" "Rul er"-includes the Prince, Chief or other
person recogni sed before such commencenent by
H s Majesty or the Government of the Doninion
of India as the Ruler of any Indian State."
Art. 363 has two parts : the first part deals with disputes
arising out of any provisions of a treaty, agreenent or
covenant etc., and the second part with dispute in/ respect
of any right accruing under or any liability or obligation
arising out of any of the provisions of the Constitution,

rel ating to any such treaty, agr eenent, covenant,
engagenent, sanad or other simlar instrunent.
184

Dealing with Art. 362 and 363 this is what the Wite  Paper

says in paragraph 240 (at p. 125)
"CQuarant ees regarding rights and privil eges. -
Guar ant ees have been given to the Rul ers under
the wvarious Agreenents and Covenants for the
continuation of their rights, dignities and
privileges. The rights enjoyed by the Rulers
vary from State to State and are exercisable
both within and without the States. They
cover a variety of matters ranging from the
use of the red plates on cars to inmmunity from
Cvil and Crimnal jurisdiction and exenptions
fromcustons duties etc. Even in the past it

was nei t her consi dered desirabl e nor
practicable to draw up an exhaustive |ist of
all these rights. During the negotiations

foll owi ng introduction of the schene enbodied
in the Government ,of India Act, 1935. The
Crown Departnent had taken the position that
no nore could be done in respect of the rights
and privileges enjoyed by the Rulers than a
general assurance of the intention of the
CGover nirent of India to conti nue t hem
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Qoviously, it would have been a source of
perpetual regret if all these matters had been
nmade as justiciable. Article 363 has, there-
fore been enbodied in the Constitution which
excl udes specifically the Agreenents of Merger
and the Covenants fromthe jurisdiction of
Courts except in cases which may be refered to
the Suprenme Court by the President. At the
sane time, the Governnment of India considered
it necessary that constitutional recognition
shoul d be given to the guar ant ees and
assurances whi ch the Government of India have
given in respect of the rights and privileges
of Rulers. This is contained in Art. 362,
which provides that in the exercise of their

| egi sl ative and executive authority, t he
| egi sl ati ve and executive organs of the Union
and States wll  ‘have due regard to the
guarantees given to the Rulers with respect to
their per sonal ri ghts, privil eges and
dignities."

From the above passage, it is clear that according to the
CGovernment’ s understandi ng of Art. 363, that article nerely
deals with matters com ng under Art. 362. That is also the
contention of the petitioners. But according to the |earned
At t or ney " Gener al t hat article excl udes from the
jurisdiction of all courts includingthis Court not nerely
those matters that fall within the ' scope of Art. 362 but
also the right arising fromArt. 291. It
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was urged by him that Art. 291 also protects only. a
personal right. Therefore it is a matter that falls wthin
the scope of Art. 362, Consequently any -dispute 'relating
thereto is excluded fromthe jurisdiction of this @ Court

under Art. 363. Privy purse was taken out for &specia
treatment by the Constitution under Art. 291. Therefore it
is excluded fromthe general provision in Art. 362, Arts.
291 and 362 have to be construed harnoniously. It is a well
known rul e of construction that a special provision excludes
t he general provision. Hence | have to reject t he

contention that Art. 363 includes the right to -get privy
purses because it also cones within the scope of Art. 362.
If it 1is otherwise, there was no need to enact Art. 291

Further there was no purpose in guaranteeing the paynent ~ of
privy purses under Art. 291 and then taking away the right
to recover themunder Art. 363. W have earlier seen that
in the case of nost of the Rulers, the right to receive
privy purse was an enforceable right even before Art.. 291
cane into force. it is not easy to accept the  contention
that what was an enforceable right was nmade unenforceable
under the Constitution. If the contention advanced on
behal f of the respondent is correct the, purpose of Art. 291
was to take away an existing enforceable right, at any rate
in the case of several Rulers and substitute the sane by a
recognition, devoid of all legal contents. To say that is
to be cynical about the august body i.e. the Constituent
Assenbly. the Constituent Assenbly could not have enacted
Art 291 to showits contenpt for the Rulers of Indian States
as well as for the recommendati on of States Mnistry headed
by Sardar Patel, the maker of nodern India. |If two or nore
provisions in the Constitution deal wth one group of
topics, those provisions have to be read together and
interpretted harmoniously. It is not proper to say that the
Constitution is speaking in two voices, as the |earned
Attorney General wants us to do or that it takes away by the
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right hand what is gave by the left hand. Therefore we have
to read Art. 363 harnmoniously with Art. 291. That is equal -
ly true of Arts. 363 and 366(22). The rule of harnonious
construction is a well known rule. [If the aforenentioned
articles are harmoniously interpretted then the position
becomes clear. The purpose of Art. 363 is made clear in the
White Paper. Under the Merger Agreenents as well as under
the Covenants, various rights were conferred and privileges
assured to the Rulers. Some of the agreenents entered into
between the former Rulers and H's Majesty’s Governnent or
the Domi nion of India are undoubtedly acts of State. So far
as the Covenants ,are concerned, the question whether they
were acts of State or constitutional docunents is a highly
debat abl e question. R ghts accruing as well as liabilities
and obligations arising under acts of State were not
enforceable in the rmunicipal courts unless

186

they were recognised by the new sovereign. For the purpose
of giving necessary direction to the Union and State
executives ~as well as to the State and Union |egislatures,
t he Constitution recognised the rights accruing and
l[iabilities and obligations arising under various Agreenents
and Covenants which recognition made. t hose rights,
l[iabilitie and obligations enforceable. " But the Constituent
Assenbly did not want to open up the Pandora s box. W thout
Art. 363,Art. 362 would have opened the flood gates of
litigation. The Constituent Assenbly evidently wanted to
avoid that situation. That appears to have been the nain
reason for enacting Art. 363. Evidently there were other
reasons also for enacting Art. 363. Sone of the Rulers who
had entered into Merger Agreenents were challenging the
validity of those agreenents, even before the draft of the
Constitution was finalised. Some of them were contending
that the agreenents were taken fromthem by intimdation
some others were contendi ng that there were blanks in the
agreements signed by them and those bl anks had been filled
in wthout their know edge and to their prejudice. The
nerger process went on hurriedly.  The Constitution nakers
could not have ignored the possibility of future challenge
to the validity of the Merger Agreenents. Naturally they
woul d have been anxious to avoid challenge to various
provisions in the Constitution which are directly |inked
with the Merger Agreenents.

As seen earlier Art. 363 has two parts. The first part
relates to disputes arising out of Agreenments and Covenants
etc. The jurisdiction of this Court as well as of other
courts is clearly barred in respect of disputes falling
within that part. Then conmes the second part of Art.. 363
which refers to disputes in respect of any right accruing
under or any liability or obligation arising out of any of
t he provisions of the Constitution relating to any
agreement, covenant etc. W are concerned with thiis part
of Art. 363. Before a dispute can be held to come wthin
the scope of that part, that dispute nust be in respect of a
right accruing under or liability or obligation arising out
of a Provision of the Constitution and that provision of the
Constitution nmust relate to agreenents, Covenants etc.

The principal dispute with which we are concerned in these
cases is whether the President has the power to abolish al
Rul ers wunder Art. 366(22). Qite plainly this dispute
cannot be held to be dispute in respect of a right accruing
or aliability or obligation arising under any provision of
the Constitution. Herein we are not concerned wth any
right, Iliability or obligation. W are concerned wth
powers of the President under Art. 3 66 (22). Wat is in
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dispute is the true scope of the power of the President
under Art. 366(22). That dispute does not fall within Art.
363.
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Power is not the same thing as right. Power is an authority
whereas a right in the context in which it is used in Art.
363, signifies property. The fact that the court’s decision
about the scope of the power of the President wunder Art.
366(22) my incidentally bear on certain rights does not
make the dispute, a dispute relating to any right accruing
under any provision of the Constitution. A dispute as
regards the interpretation of a provi si on of the
Constitution is not a dispute within the contenplation of
the second part of Art. 363 as it is not a dispute in

respect of any right, liability or obligation. The
contention of the petitioners is that the inmpugned orders
are ultra vires the powers of the President, hence null and

void. Such a dispute does not conme within Art. 363.

It cannot 'be said that Art. 366(22) is a provision relating
to Merger Agreenents and Covenhants.  The word 'relating to’
is a word of wide inport but inthe context in whichit is
used in Art. 363 it must receive a narrower meaning
otherwise all rights accruing or liabilities and obligations
arising under one  of ~other of the provisions of the
Constitution to the former Rulers of Indian States as well
as to their subjects has to be held to cone wthin the
m schief of Art. 363 because they becane Indian citizens as
a result of the nmerger of the Indian States in the Doninion

of India in pursuance of Merger Agreenents. Not hi ng so
startling could have been -intended by the Constituent
Assenbl y. If it is otherwise, the Llife, liberty and

property of that section of our citizens would be under the
nmercy of our Governnment because if they conpl ai n agai nst any
hi gh handedness on the part of the Government, t he
Government can seek shelter —under ~Art. 36. The wor d
"relating’ in Art. 363, in ny judgnent neans "to bring into
relation" or "establish relation between". |In other words
the provision of the Constitution in question nust be |Iinked
with the Merger Agreenents or Covenants directly and

i mredi ately. It nust have no independent existence:. That
is not the position under Art. 366(22). It is an
i ndependent provi sion. It has nothing to do wth the
Agreenents and Covenants. It does not take any strength

from the Covenants and Agreenents. The power to recognise
the Rulers is a new power conferred on the President by the
Constitution. There was no such power under the Agreenments
and Covenants. Between 1947 and 25th of January, 1950 there
was no question of recognising the Rulers of Indian States.
In respect of several of the Indian States, the Dom nion of
India had no right to decide the question of successorship
The provision in the Merger Agreenments that succession wll
be according to |l aw and customis nerely a statenment of the
| egal position. The sane cannot be considered as a part of
the

13-L744 sup C/71
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Agr eenent . The reference to Agreenents and Covenant s
through Art. 291 is a convenient drafting device. Even if
all the Agreenents and the Covenants are abrogated the

provision will stand intact.

M. Mhan Kunmaranmangal am appearing on behalf of t he
respondent contended that Arts. 291, 362 and 363 should be
considered as one group of Arts. which group together
relates to Agreenents and Covenants; Art. 3 66 (22) was
enacted to effectuate Arts. 291 and 362; Articles 291 and
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362 are related to Agreenents and Covenants; therefore Art.
366(22) nust also be held to be related to Agreenments and
Covenant s. I  have earlier considered the nmeaning of the
word 'relating’ in Art. 363. Further | have held that Art.
291 is not related to Art. 363 as it not linked with the
Agreenents and Covenants; it is an i ndependent provision.
have also held that the definition of "Ruler" in Art.
366(22) is not nerely for the purpose of Art. 291 and Art.
362 but also for the purpose of supplying contents for the
legislative ,entry 34 of of List I of Sch. VIl  of the
Consti tution. Hence the group relation theory ingenuously
advanced by M. Mhan Kumaranmangal am cannot be accepted.
Art. 363 speaks of "any provision of the Constitution
relating" to Agreenent and Covenants. |If the contention of
M. Mhan Kumaranangal amis anal ysed, it means that at Art.
366(22) is related to the Agreenments and Covenants through
Art. 2912 and 362. In other words that Art. is a relation
of the relations of the Agreenents and Covenants. That s
the type or relationship contenplated by Art. 363. That
article contenplates direct relationship bet ween t he
concerned  articles and the Agreenents and Covenants. The
further contention of ~ M. Mhan Kumaramangalam that in
finding out whether an article is related to Agreenents and
Covenants, we should look to its origin or genesis, is not
correct. If it is otherwise it must be held that all the
articles of the Constitution in so far as hey deal with the
former Rulers of Indian States and their subjects are con-
cerned are related to Agreenents and Covenants as they had
their origin or genesis in the Agreenments and Covenants. |If
that is so Art. 363 becones all pervasive. W have earlier
noticed the far reaching inplications of such conclusion

The petitioners contend that the plea of the respondent that
Art. 291 does not confer a legal right on the Rulers to get
privy purses cannot be considered as -raising a | genuine
di spute and that contention i.s a mere nmanoeuvre to oust the
jurisdiction of this Court and hence the sane cannot be
considered as dispute within Art. 363. According’ to the
petitioner the said plea of the respondent is a nere
pretence and not a dispute because dispute in |law neans a
triable issue and not an assertion which is ex-
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facie untenable. It is not necessary to exam ne these
contenti ons.

The basic issue arising for decision in these cases is of
far greater significance than it appears at first _sight.
The question whether the Rulers can be derecogni sed by the
President is of secondary inportance. What is ~of utnost
i nportance for the future of our denocracy is  whether. the
executive in this country can flout the mandates of the
Constitution and set at night |legislative enactnents at its
di scretion. If it is held that it can then our -hitherto
held assunption that in this country we are ruled by I|aws
and not by men nust be given up as erroneous.

Before, proceeding to consider the decisions relied on by
the learned Attorney General and M. Kumaramangal am in
support of their contention that the disputes with which we
are concerned in these cases are disputes falling within the
ambit of Art. 363, it is necessary to nmention at the very
outset that the question whether the orders simlar to the
i mpugned orders are within the powers of the President under
Art. 366(22) did never cone before these Court for decision
No such orders had been passed by the President in the past.
There was just one derecognition in the past i.e. that of
the former Ruler of Baroda. That matter did, not come
before courts. Hence there was no occasion for this Court
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or for that matter any court in this country to consider the
scope of Art. 366(22). The observations nade by this Court
in Rajendra Singh's case (supra) had been considered by ne
earlier. Even the scope of Art. 291 had not directly arisen
for consideration in any of the decisions of this Court. It
is true that there are a few observations in sone of the
decisions to which | shall presently refer about the nature
of the right guaranteed under that Art. 291 and the i npact
of Art. 363 on that right.
Let ne now consider the decisions relied on by the |earned
Attorney Ceneral. The first decision relied on by him is
State of Seraikella v. Union of India and anr. etc.(1).
Therein certain States which had acceded to the Dominion of
India and which had nmerged in the Province of Bihar and
adnmi ni stered as part of that Province instituted suits in
the Federal Court of India " before the 26th January 1950 for
a decl aration that various orders under which States cane
to be admnistered as part of Bihar and the |aws under
whi ch 'those orders were nade were ultra vires and void and
the Province of Bihar had accordingly no authority to carry
on the admnistration of the States. Those suits stood
transferred to the Suprene Court of India under Art. 374(2)
of the Constitution after the Constitution came ino force.
(1) [21951] S.C. R 474
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In those suits the principal question that fell for decision
was whether the dispute as regardsthe validity of the
nmerger could be gone'into by this Court in view of Art. 363
of the Constitution. This Court held that as the suits were
really to enforce the plaintiffs’ right under the
I nstrunents of accession and the dispute between the parties
really arose out of those instrunments, in view of Art.
363(1) is court had no jurisdiction to hear the suits. The
principal controversy in that case came squarely, within the
anbit of the first part of Art. 363(1l). Hence that decision
is not relevant for our present purpose.
The next case referred to is Visweshwar Rao v. The State of
Madhya Pradesh(1). Therein the dispute was about the
validity ,of some of the Provisions of the Midhya Pradesh
Abolition of Proprietory Rights (Estates Mahals, Alienated
Lands) Act (1 of 1951). One of the contentions advanced on
behal f of the petitioner in that case was that by the terns
of the Merger Agreenent, the properties concerned in that
case were declared as the, petitioner’s private properties
and were protected from State | egislation by the guarantee
given under Art. 363 of the Constitution and hence the
i mpugned Act was bad as that contravenes the provisions of
that Art. The Court rejected that contention with these
observations :
"It is true that by the covenant of nerger the
properties of the petitioner becane hi s
private properties as distinguished from
properties of the State but in respect of them
he is 1in no better position than any other
owner possessing private property. Article
362 does not prohibit the acquisition of
properties declared as private properties by
the covenant of nerger and does not guarantee

their perpetual existence. The guar ant ee
contained in the articleis of a limted
extent only. It assures that the, Rulers
properties decl ar ed as their private
properties wll not be clained as State
properties. The guarantee has no greater

scope than this. That guarantee has been
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fully respected by the inpugned statute, as it
treats those properties as their private pro-
perties and seeks to acquire them on that
assunpti on. Moreover it seens to nme that in
vi ew of the conprehensive | anguage of article
363 this issue is not justiciable.”

From this it is clear that the decision in
guestion does not bear on the points in
controversy in these cases.

The |learned Attorney-General next relied on
the decision in Sri Sudhansu Shekhar Singh Deo
v. The State of Oissa and

(1) [1962] S.C. R 1020.
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Anr. (1). Therein a former Ruler of an Indian State
challenged the |levy of ~agricultural income-tax on his
agricul tural properties wunder the Olissa Agricultura

I ncome-Tax Act, 1947 (Orissa Act 24 of 1947). He contended
that in viewof the guarantees given to himunder cls. (4)
and (5) of the nerger agreenent entered into between himand
the Domnion of India, no agricultural incone-tax can be
| evi ed on the income from his private agricultura
properties. That contention was repelled by this Court
hol ding that the privileges granted under cls. (4) and (5)
of the Agreenents of Merger were his personal privileges as
an ex-Ruler and those privileges did not extend to his
private properties and that the claim made by him of
imunity fromtaxation relying upon the Agreenent of Merger
was not justiciable.  The ratioof that decision is of no
assistance in these cases. But the |earned Attorney-Genera
relied on the observations found at pp. 785 and 786 of the
Report. Those observations are
"Even though Art. 362 is not restricted inits
reconmendation to agreenents relating to the
privy purse and covers all agreenents and
covenants entered into by the Rulers of Indian
St at es before the conmencenent of t he
Constitution whereby the personal rights,
privileges and dignities of the Ruler /of an
Indian State were guaranteed, it does not
i mport any | egal obligation enforceable at the
instance of the erstwhile Ruler of a former
Indian State. |If, despite the recomendation
that due regard shall be had to the guarantee
or assurance given under +the covenant or
agreenment, the Parlianment or the Legislature
of a State nakes | aws inconsistent with the
personal rights, privileges and dignities of
the Ruler of an Indian State the exercise of
the legislative authority cannot, relying upon
the agreenment or covenant, be questioned in
any court and that is so expressly provided by
Art. 363 of the Constitution.”
The only remark in the above observation relevant for the
purpose of the present cases is : "Even though Art. 362 is
not restricted in its reconmendation to agreenents relating
to the privy purse" thereby neaning that guarantee as
regards the privy purse also cones within the scope of Art.
362. This is a casual remark. |In that case the Court had
no occasion to consider the scope of Art. 291 or Art. 362.
The decision of this Court in ("H H The WMharana Sahib
Shri Bhagwat Singh Bahadur of Udai pur v. State of Rajasthan
and Ors., referred to by the | earned Attorney-General during
t he
(1) [21961] 1, S.CR 779
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(1) [1964] 5 S.C R 1.
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course of his argunments does not in the | east bear on the
poi nt under consideration. Therein Shah, J. speaking for
the Court merely set out the argunments of the parties as to
the scope of Arts. 291, 362 and 363 but declined to go into
them as those Arts had not been relied on in the Hi gh Court.
The next decision relied on by the | earned Attorney-Genera
is the decision of this Court in State of Gujarat v. Vora
Fiddali Badruddin Mtniberwala(l). The material facts of
that case were that the Ruler of the, State of Sant had
issued a Tharao dated 12th March, 1948 granting full right
and authority to the jagirdars over the forest in their
respective villages. Pursuant to the agreenment dated March
19, 1948 the. State of Sant nerged with the Domi nion of
I ndi a. At the time of the nerger, it was expressly agreed
that no order passed or action taken by the Maharana before
the day of April 1, 1948 woul d be questioned but after the
nerger the Government of Bonbay in which province the forner
State of ‘Sant had nmerged in consultation with the Governnent
of India cancelled the Tharao in question holding that it
was not a bona fide grant. ~The jagirdars challenged the
validity of that order and in support of their case they
relied on the relevant clauses in the  Merger Agreement.
This Court held that the guarantees given under the Merger
Agreenents cannot be relied on by the Miunicipal Courts in
vi ew of Art. 363.
The last case relied on by the |earned Attorney-CGeneral is
Nawab Usmanali Khan  v. Sagermal (2 ). In that case a
creditor of a former Ruler sought to attach the privy purse
payable to the Ruler under Art. 291. The Ruler objected to
the sane on the ground that attachnent is invalid in view of
cl. (g) to the Proviso of s.60(1), CP.C, -~ which provision
says that political pensions are not liable to be attached.
The word "pension" in s.60(1) (g) inplies periodical paynent
of noney by the Governnent to the pensioners-see Nawab
Bahadur of Murshidabad v. Karnani (I ndustrial Bank Ltd. (3).
In Bishanbhar Nath v. Nawab | ndad Ali Khan(4), Lord Fatson
observed
"A pension which the Government of India has
given a guarantee that it will pay, be a
treaty obligation contracted wth anot her
soverei gn power, appears to their Lordships to
be, in the strictest sense a politica
pension. The obligation to pay as well as the
actual payment of the pension, must -in such
ci rcunmst ances, be ascribed to reasons of State
Pol i cy.
(1) [1964] 6, S.C.R 461
(2) [1965] 3, S.C.R 201.
(3) [58] 1. A 215;
(4) [1890] L.A XVl 18.
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Rel yi ng on these deci sions and taking into consideration-the
nature of the liability in relation to the paynment 'of privy
purse, this Court held that Privy Purse is a politica
pension and as such, the same is not |liable to be attached.
This, in short is the ratio of the decision. If the
decision had said nothing nore it would not have advanced
the case of the respondent. But in the course of the
j udgrent Bachawat J. who spoke for the Court after
sunmarising Arts. 291, 362 and 363 observed as foll ows
"On the comng into force of the Constitution
of India the guarantee for the paynent of
periodi cal sums, as privy purse is continued
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by Art. 291 of the Constitution but its
essential political character is preserved by
Art. 363 of the Constitution, and t he
obligation wunder this guarantee cannot be
enforced in any municipal court. Moreover, if
the President refuses to recogni se the person
by whom the covenant was entered into as the
Ruler of the State, he would not be entitled
to the anmount payable as privy purse under
Art. 291. Now, the. periodical paynment of
nmoney by the Governnment ,to a Ruler of a

f or mer Indian State as privy purse on
political 'considerations and under politica
sanctions and not under a right | egal |y

enforceable in- any municipal court is strictly
a political —pension within the nmeaning of
s.60(1) (g) of the Code of Civil Procedure."

But these observations are obiter. The
| earned judges in that case had no occasion to
consider nor did they go into the scope of
Art. 291 or Art. 363. Every observation of
this Court is no doubt, entitled to wei ght but
an obiter, cannot take the place of the ratio.

Judges are not oracles. In the very nature of
things, it is not possible to give the sane
attention to incidental matters as is given to
the actual issues arising for decision. Fur -

ther = much depends onthe way the case is
presented to them

In the State of Orissa v. _Sudhansu Sekhar
Msra and Os. (1) dealing with the question as
to the inportance to be attached to the
observations found in the judgnents ‘of this
Court. this is what this Court observed

"A decision is only an authority for what it
actually decides. What is of the essence in a
deci si on is its  ratio and not every
observation found therein nor what ‘logically
follows fromthe various observations made in
it. On this topic this is what Early of
Hal sbury LC said in Quinn v. Leathem (1901)
A. C 495 :

"Now before discussing the case of Allen v.
Fl ood 1898) A:C.1 and what was decided
therein, there are
(1) [1968] 2, S.C R 154.
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two observations of a general character which
I wish to nake, and one is to repeat what |
have very often said before; that every
judgment nust be read as applicable to the
particular facts proved or assumed to be
proved, si nce t he generality of t he
expressions which may be found there are not
i ntended to be expositions of the whole Ilaw,
but governed and qualified by the particular
facts of the case in which such expressions
are to be found. The other is that a case is
only an authority for what it actually
deci des. I entirely deny that it can be
quoted for a proposition that nmay seem to
follow logically fromit. Such a node of
reasoni ng assunes that the lawis necessarily
a logical code, whereas every |awer rust
acknow edge that the law is not always |ogica
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at all."
It is not a protable task to extract a sentence here and
there froma judgnment and to build upon it.
In ny opinion none of the questions of |law arising for deci-
sion excepting that relating to the petitioners’ right to
nove this Court under Art. 32 is res Integra.
The only question remaining for consideration is whether the
petitioners have been able to establish any construction of
their fundanmental rights in order to entitle them to nove
this Court under Art. 32. This question need not detain us
for long. The petitioners have conplained that the rights
under Arts. 14, 19, 21 and 31 have been contravened. As
am satisfied that the rights under Arts. 31 and 19 (1) (f)
have been contravened it is not necessary to examine the
al | eged contravention of other rights.
| have earlier come to the conclusion that the right to get
the privy purse under Art. 291 is a legal right. From that
it follows that it is-a right enforceable through the courts
of law. ~Thai  right is undoubtedly a property. Aright to
receive '‘cash grants annually has been considered by this
Court to be a property-see State of MP. v. Ranojirao Shide
and Anr(1). Even if it'is considered as a pension as the
sane is payable wunder |aw namely Art. 291, the sane is
property-see Madhaorao Phal ke v. State of Madhya Bharat (2).
W have also earlier seen that certain benefits have been
conferred on the Rulers under the Walth Tax Act. As a
result of the inpugned orders, all" those benefits are
purported to have
(1) [1968] 3, S.C.R 489
(2) (1961) 1, S.C.R 957
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been taken away. The denial of those benefits which had
been afforded to the Rulers wunder law is again a
contravention of the petitioners” fundanmental right to

property. It was conceded by the |l earned Attorney  Cenera
that an illegal deprivation of any pecuniary benefit to
which a person is entitled under (any lawis. a deprivation
of his fundanental right. In viewof this concession it is
not necessary to refer to deci ded cases.

For the reasons nentioned above, | allow these petitions

with costs, quash the inpugned orders which neans that the
status quo ante is restored. The declaration asked for in
relief No. 2 is unnecessary. There is no need at present to
go into the, other reliefs asked for.

Ray, J. These are eight petitions. The petitioners are des-
cribed as Rulers of Gmalior, Udaipur, Nabha, Nalagarh

Kut ch, Dhrangadhra, Patna and Benaras.

On 6 Septenber, 1970 in exercise of the powers vested in the
President wunder Article 366(22) of the Constitution, the
President directed that with effect fromthe date of the
sai d order Hi s H ghness Mharajdhiraja Madhav Rao Jiwaji Rao
Scindia Bahadur do cease to be recognised as a Ruler of
Gnal i or

Simlar orders were made by the President in regard to the
ot her seven petitioners.

Al the petitions are in substance the sane. It will not,
there fore, be necessary to refer to all the petitions
separately. The case of the petitioner in Wit Petition No.
376 of 1970 can be arbitrary, malafide and a fraud on the
Consti tution.

The petitioner challenges the aforenentioned order (herein-
after referred to as the order) as violative of Articles 14,
19(1) (f) and 31(1) and (2) of the Constitution. The order
is also challenged to be unconstitutional,. ultra vires,
void, inoperative,, arbitrary, malafide and a fraud on the
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Constitution.

The grounds for challenge alleged in the petition are these
First, the privy purses have been guaranteed under Merger
Agreenents and Covenants. Merger Agreenents and Covenants
are inextricably linked up with Instrunent of Accession
There pl edge to pay privy purses and the guarantee regarding
privileges are inseparable from accession and nerger. The
obligation to, pay privy purse and the guarantee regarding
privileges cannot be abolished by an executive order. The
whol e purpose of the order is to deprive the petitioner of
privy purse and privileges, guaranteed under the Covenants
and Merger Agreements and al so guaranteed and asured by
Articles 291 and 362 of the Constitution. The whole object
of the order is to override and overrule
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the Constitution on the point of Rulers rights, privileges
and privy purses-afterthe rejection of the Constitution
(24th Anendnent) Bill by the Rajya Sabha.

Secondly, / derecognition of all the Rulers en nmasse is
itself .the clearest possible proof that the whole object is
to abolish the institution of Rulership altogether and the
rights and privileges .attached thereto including the right
to privy purse. Under-the Merger Agrenments and Covenants a
Ruler is entitled'to privy purse, rights and privileges
enjoyed before 15/ August, 1947 and succession to the gadd
in accordance with the | aw and customof the famly. The
CGovernment of India in discharge of the obligation to ensure
the fulfilment of  these rights has been recogni si ng
successors to Rulers and paying privy purses to the Rulers
and to their successors. ’'The procedure of recognition of
the persons, so entitled by the President for the purpose of
Articles 291 and 362 has to be read with the contractua
obligation which still survived between the Union of  India
and the Ruler. Once the President has recognised a person
who is entitled to receive privy purse and to be accorded
rights and privileges as a Ruler, there can  be no
interference with the right to receive privy purse.

Thirdly, there is no substantive provision in the
Constitution .conferring on the President a right to
recognise or not to recognise a Ruler or to wthdraw
recogni tion. Once the procedure of recognition - has been
exhausted the President becomes functus officio and has no
further authority to withdraw the recognition which he has
accor ded. In recognising a Ruler the President” has to
,conform to the fact of a certain person being Ruler or to
the fact of succession in accordance with the position under
the Covenants and Merger Agreements and in accordance wth
law and customof the famly. Article 366(22) inposes a
constitutional duty on the President to recognise an
existing fact in accordance with the provisions of the
Covenants and Merger Agreenents and the President - has no
power or authority independent of such facts. The President
is bound by contractual obligations in the Covenants and
Merger Agreenents and by the Constitutional duty inposed
upon him to recognise a person entitled to receive privy
pur se. The order derecognising Ruler en masse brings the
institution of Rulership to an end. The order is in
contravention of Articles 291, 362, 366(22) and 53(1).
Fourthly, the order violates Article 14, because it singles
out the Rulers for hostile discrimnation and deprives them
of their valuable rights to property wthout conmpensation
and vi ol ates sol etm agreenents and the express provisions of
the Constitution. "There is deliberate defiance of the
Constitution by  wilful repudi ati on of contractua
obl i gations against a class of citizens.
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Fifthly, the right to receive privy purse and other rights
constitutes property within Articles 19 ( 1) (f ) and 31
and the order seeks to deprive the petitioner of his right
to privy purse and other rights in violation of Article
19(1) (f). The right to taxfree privy purse and other
rights are properties of the petitioner and the petitioner
is deprived of the same wthout authority of law in
violation of Article 31(1). The privy purse is in substance
and in reality conmpensation for the transfer by Rulers of
inter alia their properties and it is not conmpetent to the
CGovernment to abolish the right w thout compensation in the
formof privy purse.

Sixthly, the Rulers, it is alleged, acted on the faith of
the undertaki ngs and guarantee given by the GCovernnment of
India regarding privy purses and preservation of Rulership
and of personal rights and privileges. The Rulers acted to
their detriment~ by -giving away vast properties. The
Governnment is, therefore, estopped by the doctrine of
prom ssory estoppel fromrefusing to pay the privy purse. A
fiduciary duty is cast on the Governnent of India to respect
and inplenment the provisions-of the Merger Agreenents and
the Covenants: The Government is bound by its pledged words
to pay privy purse and to recogni se Rul ership

Al ternatively, the order |eaves the Merger Agreenents and
Covenants untouched  and the Union is bound to pay privy
purse and to recognise the personal rights ~and privileges
and to discharge all obligations under the Covenants and
Mer ger Agreenents and the Constitution.

Finally, the petitioner alleged that Article 363 does not
cover the <case of a policy to abolish the institution of
Rul ership and rights and privileges and privy purses of
Rul ers. The questions whether en nasse -derecognition of
Rulers is ultra vires Article and whether the Governnent by
executive action can abolish the institution of Rulership
and w pe out Articles 291 and 362 by policy decisions are
said to be outside Article 362.

On these allegations in the petition the petitioner / seeks
three declarations; First that the order is ultra /vires,
secondly, that the petitioner continues to bea Ruler and
continues to be entitled to privy purse and privileges, and
thirdly, a. wit "under Article 32 directing the Governnent
to pay privy purse, recognise Rul ership and pay
conpensati on.

The respondent denies that the petitioner s legal ly
entitled to privy purse and privileges or that t he
CGovernment is bound to pay privy purse and accord the
privileges by reason of the Covenants or Merger | Agreenents.
The Governnent denies that the petitioner is ‘entitled to
privy purse or to privileges or that the Governnent i s/ bound
to pay privy purse or accord privileges under Arti-
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cles 291 and 362 respectively. The CGovernnent denies  that
the alleged obligation to pay privy purse or the alleged
guarantee regarding privileges cannot be abolished by
executive order. The Governnent denies that independently
of Article 366(22) the petitioner is entitled to privy purse
or to privileges. The Governnment denies that the President
is bound by contractual obligations or constitutional duty
to recognise a person to be entitled to privy purse. The
Government denies that the Governnent has no right to refuse
to pay privy purse or to derecognise Rulers. The Governnent
denies that the order violates Articles 19 and 31 or that
the petitioner has been deprived of privy purse or
privileges because of the grounds alleged. The Governnent
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denies that Article 366(22) inposes any duty on the
President to recogni se any existing fact in accordance with
the Covenants or that any existing Ruler is an existing fact
for recognition.
The Government denies that the order is ultra vires or there
is any institution of Rulership. Finally, the Governnent
denies that derecognition is outside Article 363 or that
guestions of abolition of Rulership or wiping out Articles
291 and 362 are outside Article 363.
The Attorney General raised the plea of the bar of
jurisdiction of this Court wunder Article 363 at t he
threshold. Article 363 is as follows :
"363. (1) Notwithstanding anything in this
Constitution but subject to the provisions of
Article 143, neither the Supreme Court nor any
other —court - shall have jurisdiction in any
di spute arising ~out of any provision of a
treaty agreenent, covenant, engagenment, sanad
or other simlar instrunent which was entered
into or executed before the conmencenent of
this Constitution by any Ruler of an Indian
State and to -which the Governnment of the
Dom nion of “India or any of its predessor
CGovernments was a party and which has or has
been continued in operation after such
conmencenent or in any dispute in respect of
any | right accruing under or any liability or
obl i gati on ari sing out of “any of t he
provisions of this Constitution relating to

any such treaty,, agr eenent, covenant,
engagenent, sanad or other simlar instrunent.
(2) In this Article-

(a) "1 ndi an State neans any territory

recogni sed before the conmmencenment of this
Constitution by H's Myjesty or the Government
of the Dominion of India as being such a

State; and
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(b) "Ruler" includes the Prince, Chief or
ot her per son recogni sed bef ore such

commencenent by His Majesty or the ~Governnent

of the Dom nion of India as the Ruler of any

I ndi an State".
The first bar is in any dispute arising out of any provision
of a treaty, agreement, covenant entered into -before the
comencenent of the Constitution and which has continued in
operation after such comrencenent. The second bar is in any
dispute in respect of any right accruing under or. any
liability or obligation arising out of any provision of ' the
Constitution relating to any treaty, agreenment, covenant,
engagenent, sanad and other simlar instrunments.
It is, therefore, vitally necessary to ascertain first
whet her there are disputes; secondly, as to what those
di sputes are; and, thirdly, whether the disputes fall within
Article 363.
The reason why | referred to the rival allegations is to
i ndi cate the nature and character of disputes. M.
Pal khi val a on behal f of the petitioner contended that there
was no dispute as to privy purse or to recognhition of a
Ruler and the only contention was that the order of the
President was a nullity. It is indisputable that no one
cones to a court of |aw unless disputes have arisen. When
the petitioner alleges that the order is a nullity and the
Governnment alleges that the order is valid a dispute arises
at once.
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M. Pal khival a contended that the first Iinmb of Article 363
was clearly not applicable because there is no dispute
arising out of any Covenant or Merger Agreenent and the bar
under the second |inb was not attracted for four reasons.

First, rights, liabilities and obligations are not to be
conf used with powers or jurisdiction or [imts of
| egislative or executive powers or jurisdiction. Any

executive or |legislative action which goes beyond the scope
of Article 366(22) or violates Article 291 or Article 362
would raise a question as to the linits of executive or
| egi slative conpetence and it cannot be said to raise a
dispute as to any right, liability or obligation. It was
enphasi sed that the only dispute is whether the President’s
order is anullity and it is a dispute as to the limts of
the President’s jurisdictionand not a dispute in respect of
any right, liability or obligation. Secondly, it was said
that Articles 291 and 362 are mandatory Articles and if the
CGovernment. chose to raise disputes about those Articles it
woul d anmount to saying that the Governnent was disputing the
very obligation enacted by those Articles in t he
Constitution. ~Dispute in Article 363 was said not to cover
a dispute the raising of which was expressly prohibited by
the other provisions of the Constitution. Thirdly, any
executive action in violation of Arti-

200

cles 291 and 362 or 'beyond the anbit of Article 366 (22)
would be a violation of Articles” 53 and 73 of t he
Constitution and the latter Articles did not at all relate
to Covenants or Merger Agreenents. -~ The refusal to pay privy
purse was said to be in viola 4 of Articles 112, 113 and
114. Again it was said that if a law was passed in
violation of Articles 291 or Article 362 it wuld be a
breach of Articles 245 and 246 which Articles were not
rel ated to Covenants or Merger Agreenents at al |
Fourthly,, an executive action which is ultra vires or nmala
fide is anullity and the bar of jurisdiction under  Article
363 would apply only where the'action is bona fide and
cannot apply where the order is ultra vires and nullity.
Article 363 bars the jurisdiction of all courts-in respect
of any dispute covered by the Article. It —is seriously
chal | enged and controverted by the Governnent that  Articles
291 and 362 have any nmandatory character as alleged by the

petitioner. It is disputed that the order is a nullity. It
is. equally disputed that there cannot be any dispute as to
rights or liabilities or obligations wunder the Articles
af or esai d. If both parties say that an order is bona fide
there can be no dispute. It is only when one party alleges
the order to be a nullity and the other party affirnms. the
order to be valid that parties will have a dispute. The

petitioner’s contentions bristle with disputes which in the
ultimate anal ysis resolve into keenly debated disputes as to
rights of Rulership and Privy Purse. The dispute as to
jurisdiction of the President under Article 366(22) is not
in vacuo but is a dispute as to rights of recognition  of
Ruler for the purposes of paynment of Privy Purse -and
enj oynent of rights and privileges. M. Pal khi val a
submitted that he did not want any relief as to Privy Purse
now and if the petitioner succeeded in getting a declaration
that the order is nullity and if the Government thereafter
did not pay Privy Purse the petitioner would then apply for
that relief. This position indicates beyond any doubt that
the heart of the matter is dispute as to Privy Purse which
is stopped by the Order of the President. The order is for
purposes of payment of Privy Purse and that is what the
petitioner is seeking to enforce.
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In order to appreciate the true scope and content of Article
363 it is necessary to find out as to why this Article and
Articles 291, 362, 366(22) (hereinafter referred to
collectively as the allied Articles) found place in the
Constitution. These allied Articles deal with privy purses,
princely privileges guaranteed under the Covenants and
Merger Agreenents entered into by Rulers of Indian States
and recognition of Rulers by the President under Article
366(22). The roots of these Articles |lie deep in the past.
Therefore, the history and chronicle of events will have to
be told. The transition fromthe British Rule to the Indian
201

| ndependence and the establishnment of the Republic of our
country is a great constitutional devel opnent. The
Constitution which was evolved represented the nationa

ethos forged by the ains and aspirations of the, people
t hroughout the length and breadth of our country. A great
probl em which awaited solution on the eve of our
i ndependence was the relation between our country and the
I ndi an St'ates. The British Cabinet Mssion canme to India in
the nonth of March, 1946. ~The M ssion canme to bring about a
change in the British policy towards India. |nperialismwas
crunbling after the Second World War. The Cabinet M ssion
in no uncertain terns said that when India was going to be
an independent country it was not only necessary but also
desirable that the Indian States should conbine with free
India for security, stability and solidarity.. The Rul ers of
Indian States also realised the inportance of such a neasure
in an advi sed age when the | eaders of our country inpressed
upon the Rulers the wisdom of such a course of action to
avert the upheaval and upsurge of the people in the Indian
States which were also tottering with the decline of British
i mperialism It is in this background that the Cabinet
M ssion declared in My, 1946 that paranountcy @of the
British Crown which provided the basis of relations | between
British India and the Rulers of Indian States could ' neither
be retained by the British Crown nor transferred to/'the new
CGovernment of India. The paramount power in British 'India
was derived fromthe Royal Prerogative. The rights ' which
the paranount power clained in exercise of the functions of
the Crown in relation to the State covered both external and
internal matters in the States. The Indian States had no
i nternational status. The paranpbunt power under the British
Regi me recogni sed succession to the gaddi and settled
di sputes as to succession and i nposed the duty of loyalty to
the Crown. The Indian States Committee in 1927 had
expressed the view that ’'paranmountcy must remain paranount,
it must fulfil its obligations, defining or adapting itself
according to the shifting necessities of the time and the
progressive developnent of the States"”. This was the
essence of the doctrine of paranmountcy in British [India.
Paramountcy could not be defined. It was an inperialist
i mposition on the Rulers of Indian States.

The Cabinet M ssion issued a Menorandum dated 12 May, - 1946
and announced a plan on 16 May, 1946 |ater on known as the
Cabinet Mssion Plan. In the nenmorandum the Cabinet M ssion
affirmed that the rights of the Indian States which flowed
fromtheir relations with the British Crown would no | onger
exi st when the British would | eave India and that the rights
surrendered by the States to the parampunt power would
revert to these States. The Cabinet Mssion Plan was a
statenent enbodyi ng suggesti ons
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and recomendation towards the speedy setting up of a new
Constitution for |India. Referring to the States, the
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Cabinet Mssion Plan said that with the attainment of the
| ndependence of our country, the relationship which had
exi sted between the States and the British Ctrowmn would no
| onger be possible and paramountcy ,could neither be
ret ai ned by the British nor transferred to the new
CGover nrent . The Plan further said that the Rulers had
assurances that they were ready and willing to co-
operate in the new devel opment of India. On 3 June, 1947
the British Governnent superseded the Cabinet Mssion Plan
in so far as it referred to the States and made it clear
that the decisions announced related only to British India
and the British policy towards Indian States contained in
the Cabinet M ssion nmenporandum of 12 May, 1946 renmined
unchanged.
As a prelude to the transfer of power fromthe British Crown
to our country the Governnment of India decided to set up a
Department called the States Department to conduct their
relations with the States in matters of common concern. On
5 July, /1947 Sardar Patel defined the policy of the
CGovernment ~of India by stating that "the people of India
were knit  together by bonds of blood and feeling no |ess
than of self-interest"” and "no inpassable barriers could be
set up between us" and he said that the alternative to co-
operation was anarchy and chaos. There was special neeting
of the Rulers on 25 July, 1947. The  then Crown re-
presentative Lord Mountbatten in the course of his address
to the Rulers advised themto accede to the appropriate
Dominion in regard to three subjects of Defence, Externa
Affairs and Conmunications and assured them that their
accession on these subjects would involve no. financia
liability and in other matters there would be no
encroachnment on their internal sovereignty. “Barring three
States the other Indian States acceded to the Dominion of
I ndia by 15 August, 1947.
The | ndian | ndependence Act was to cone into existence on
"15 August, 1947. Section 7 of the 1ndian |Independence Act,
1947 provided that with the | apse of suzerainty of the Crown
over Indian States all treaties and agreenents between the
Cown and the Rulers of Indian States, all® functions
exercisable by the Crown with respect to India in States,
all obligations of the Crown towards Indian States or Rulers
thereof and all powers, rights, authority —or jurisdiction
exercisable by the Crown on that date in or in relation to
Indian States by treaty, grant, usage, suzerainty or
ot herwi se woul d al so | apse. The proviso to section 7 of the
I ndian | ndependence Act, 1947 was that notw thstanding the
| apse of suzerainty and | apse of treaties, effect shall, as
nearly as mght ’'be, continued to be given to the provisions
of any such agreenent
203
referred to in section 7 (b) of the Act which related to
custonms. transit, communications, posts and telegraphs or
other like matters until the provisions in question were
denounced by the Ruler of the Indian State or by the
Dom nion or Province or were superseded by subsequent
agreenents.
The Instrunents of Accession executed by the Rulers of
I ndi an States declared accession to the Doninion of India on
three subjects, viz., Defence, External Affairs and
Conmuni cations. In the Instrunents of Accession the Rulers
provided that nothing in the instrument wag to be deened to
conmit the Ruler in any way to acceptance of any future
Constitution of India or to fetter a Ruler’s discretion to
enter into arrangenents with the Government of India under
any such future Constitution. The Instrunment concluded by

gi ven




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 159 of 181

stating that nothing in the Instrunment would affect the
continuance of the Ruler’s sovereignty in and over the State
or save as provided by or under the Instrument, the exercise
of any powers, authority and rights then enjoyed by himas a
Rul er of the State or the validity of any law then in force
in his State.

The Instrunent of Accession was followed by Stand Stil
Agreenent. The Stand Still Agreenent between the Ruler and
the Dominion of India provided that until new agreenments
were made all agreenents and admini strative arrangenments as
to matters of conmon concern then existing between the Crown
and the Indian States should, in so far as mght be
appropriate, continue as between the Dom nion of India or as

the case might be, the part thereof, and the State. In a
Schedule were enunerated the various matters of comon
concern. The inportant matters were, inter-alia, Air
comuni cations, Arns and equipment, Currency and coinage
Cust ons, I ndi-an St ates Forces, Ext er nal Affairs,
Extradition, Inport and Export  Control, Irrigation and

El ectric ' Power, Mtor vehicles, National Hi ghways, Posts,
Tel egraphs__and Tel ephones, Rai lways, Salt, Central Excises
and ' Wrel ess.

The pattern of integration of Indian States was not uniform
in all cases. There were 562 Indian States whereof 216
nmerged in Provinces, 61 were taken over as centrally
adm ni stered areas and 275 integrated in different Unions of
St at es. The Merger Agreenents were entered into by the
Rulers with the ‘Dom nion of India: The ‘two inportant
clauses in the Merger Agreements were one whereby the Rul er
was to be entitled to receive fromthe revenues of the State
annually for his privy purse the sum nentioned therein free
of taxes and the other whereby the Dominion Governnent
guaranteed succession according to law and custom to the
gaddi of the State and to the Ruler’s personal rights, 14-
L744supCl/ 71
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privileges,, dignities and titles. These two principa
clauses are to be found in all Merger Agreenents. Ther e

were differences in the Merger Agreenents as to-the ~anopunt
of privy purse and in some cases as to the rights of

successors to Rulers wth regard to privy purses. The
Rul ers of Centrally nerged States also entered into sinmilar
agreenments with the Dom nion of India. Those agreenents

also had two simlar principal clauses for privy purse the
sum nentioned free of taxes and guaranteed  succession
according to |l aw and customto the gaddi of the State and to
the Ruler’s personal rights, privileges, dignities and
titles. The third type of integration was the formation of
a Union of States whereby certain States described as’ the
Covenanting States entered-into a Union of States with a
conmon executive, | egislative and judiciary: These
Covenants provided for a Council of Rulers wth the
Raj pramukh as the President of the Council. These Covenants
al so had simlar provisions with regard to privy purses -and
successi on. The Rul er of each Covenanting State was to  bhe
entitled to receive annually fromthe revenues of the United
State for his privy purse, the ambunt nentioned free of al

t axes. The succession according to | aw and custom to the
gaddi of each Covenanting State and to the personal rights,
privil eges, dignities and titles to the Rul ers was
guar ant eed. The Governnent of India concurred in the

Covenants and guaranteed all the provisions. The Covenant
for the United State of Madhya Bharat cane into existence in
the nonth of April, 1948. The other Unions also cane into
exi stence near about the sane tine. The Merger Agreenents
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cane into existence near about the nonths of April and May,
1948.

In the nmonth of September, 1948 the Rulers of Covenanting
St ates executed revised Instrunents of Accession, and these
were signed by the Rajpranmukhs of the different Unions of
St at es. These Unions accepted all nmatters enunerated in
List | and List 11l of the Seventh Schedule of the
CGovernment of India Act, 1935 as natters in respect of which
the Dominion Legislature m ght nake |aws for the Union of
States other than itens relating to any tax or duty in the
territories of the United State. These Revised Instrunents
of Accession were accepted by the CGovernor-CGeneral on behal f
of the Dominion of India.. In the nonth of Novenber, 1948
t he Uni ons of States by their Raj pr anukhs i ssued
procl amati ons accepting the Constitution of India.

The CGovernnent of India Act, 1935 was anended in the year
1947 to effect necessary changes on the passing of the
I ndi an /I ndependence ~Act, 1947. Sections 5 and 6 of the
Governnment  of India Act, 1935 as anended in 1947 provided
first for the accession of |Indian States to the Doninion and
secondly ~that an Indian State was to 'be deenmed to have
acceded to the Dominionif the Governor-CGeneral signified
hi s acceptance of an instrunent of
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accession making /'a declaration in terns of section 6
t her eof . Accession was to be subject to the ternms of the
i nstrument. It has already been noticed earlier that al

Rulers of Indian States executed Instrunents of Accession
but sonme Indian States thereafter nmerged with the Governors’
Provinces and sonme were centrally adm nistered areas after
nmerger and then fornmed Uni ons of States.

It should be noticed that the Governnment India Act, 1935 did
not provide for any Merger Agreenent. These Merger ' Agree-
ments in the case of Provincially nerged and Centrally
nerged States did not have any |l egal~ basis and sanction
under the Governnent of India Act, 1935. The Extra
Provincial Jurisdiction Act "was therefore passed’ in the
year 1947 giving power to the Central CGovernnent to exercise
extra provincial jurisdiction over a Provincially nmerged or
a Centrally nmerged State only if the Centre had by treaty,

agr eement, acquired full and exclusive authority and
jurisdiction and power for and in relation to the governance
of the State. The adm nistration of the nerged 1ndian

States could not be done either under the Government — of
India Act, 1935 or the Instrument of Accession.  The Extra
Provinci al Jurisdiction Act, 1947 was passed for exercising
powers of administration and legislation in regard to
provincially nerged and centrally nerged States. The Extra
Provincial Jurisdiction Act was really a half  way  house
bet ween conplete separateness and full integration. A |aw
passed by the Dominion Parlianent did not automatically
apply to the merged States but had to be nade applicable by
a notification under the Extra Provincial Jurisdiction  Act,
1947. That is why sections 290A and 290B were inserted by
the Government of India Act Arendnent Act, 1949 into the
CGovernment of India Act, 1935 for effecting integration of
nerged States.

Section 290A of the CGovernnment of India Act, 1935 provided
for administration of certain Acceding States as Chief
Conmi ssi oners’ Provinces or as part of a Governor’s or Chief
Conmi ssi oner’s Provi nce. Section 290B provided for
admi ni stration of areas included within a Covernor’s
Province or a Chief Comm ssioner’s Province by an Acceding
St at e. Under the said section 290A there cane into
exi stence the States Merger (Governors’ Provinces) Order,
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1949 issued on 27 July, 1949. This order was applied to the
provincially nerged States with effect from 1 August, 1949.
Under the States Merger (Governors’ Provinces) Oder, 1949
the provincially nmerged States were to, be administered in
all respects as if they formed part of the absorbing
Provinces and all |aws including orders made under the Extra
Provincial Jurisdiction Act, 1947 were to continue in force
until repealed or nodified. Under the States Merger Order,
1949

206
provision was made for representation of the merged States
in the Legislature of the absorbing Provi nce, , the

apportionnent of assets and liabilities as between the
Centre and the Provinces and the institution of suits and
ot her proceedi ngs agai nst the Governnent and the continuance
of pending proceedings. Asimlar order known as the
States’ Merger (Chief Conmissioners’ Provinces) Order 1949
was made  applicable to the centrally nerged States wth
effect | from 1 August, 1949. The provisions of the States’
Merger - (‘Chief Conmi ssioners’ Provinces) Order, 1949 were
ar to the States Merger (Governors’ Provinces) Oder

1949. Wth the issue of the States Merger (Government

Provi nces) and " States - Merger (Chi ef Conmi ssi oner s’
Provinces) Orders, 1949 the position of . the provincially
nerged States becane to all intents and purposes, the sane

as that of the provinces. Simlar progress was also made in
the direction of inproving the adm nistrative nmachi nery of
the Chief Conmi ssioner’s Provinces which :assinmlated the
centrally nerged States.
M. Pal khival a on behalf of the petitioner ~contended that
the devel opnents and integration of Indian States on the
basis of the Instrunments of Accession and the Covenants and
Merger Agreenents were constitutional devel opnents and
provided constitutional obligations. The Attorney '@ Genera
on the other hand rightly contended that the entire
relationship of the Dominion of India vis-a-vis the I|ndian
St at es was in the-domain of (Acts of State and t he
Instrunents, Merger Agreenents and Covenants did not/ have
any constitutional sanction and obligation and were totally
unenforceable in municipal courts.. The British Crown as
Sovereign State dealt with the Indian States and either
conquered or annexed their territories or Rulers of these
States ceded their territors or some Rulers entered into
alliances with the British ,Crown. Such action of -the
British Crown was held by |ong series ,of decisions to be an
Act of State and treaties and stipulations arising  out of
Acts of State could not be enforced in nunicipal courts.
This Court has in several decisions held that Covenants. and
Merger Agreenents with the Indian States are Acts of = State
and not enforceable wunder nunicipal |aw |see State
of . Seraikella v.Union of India & Anr. (1) Virendra -Singh &
Os. v. The State of Utar Pradesh (2 ) Ms. Dalnmia | Dadri
Cenent Co. Ltd. v. ’'The Comm ssioner of Incone-tax (3) , The
State of Saurashtra v. Menon Haji Ismail Haji (4), State  of
Gujarat v. Vora Fiddali Badruddin Mthibarwal a(5) and Nawab
Usnmanal i Khan v. Sagar. nml (61).

(1) [1951] S.C.R 474. (2) [1955] 1 S.C.R 415.

(3) [1959] S.C.R 729. (4) [1960] 1 S.C R 537.

(5) [1964] 6 S.C. R 416. (6) [1965] 3 S.C.R 201.

207

M. Pal khivala contended that on the accession of |ndian
States there could be no Act of State between the Doninion
of India and the Rulers who acceded to the Dominion and
thereafter between the Republic of India and the Rulers who
were citizens. This argunent is also fallacious. Thi s

siml
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Court in the sane case, State of Qujarat v. Vora Fiddal
Badruddin Mthibarwala(l) "interpreted the integration of
Indian States with the Domi nion of India as an Act of State
and has applied the law relating to an Act of State as laid
down by t he Privy Council in a | ong series of
cases. .......... The Act of State cones to an end only when
the new sovereign recogni ses either expressly or inpliedly
the rights of the: alliens......... This Court further said
"we are not concerned with the succession of India from the
British Crown but with State: succession between Sant State
and India and there was no second succession in 1950.
VWhat ever had happened had al ready happened in 1948, when
Sant State nerged with the Dom nion of India. The Act of
State which began in 1948 could continue uninterrupted even
beyond 1950 and it did not |apse or get replaced by another
Act of State". |In State of Cujarat v. Vohra Fiddali(1l) the
citizen clainmed right on the basis of a Tharao granted by
the Ruler before the nerger. Apart fromthe fact. that the
Governnment of Bonbay cancelled the right this Court held
that the right granted by the Ruler was not recognised
before 1950 -and the Constitution gave support to those
ri ghts which were extant on 26 January 1950. Fiddali failed
on both the grounds of recognition and existing |aw. The
Act of State is illustrated by the maki ng of peace and war,
the annexation or cession of territory, the recognition of a
new State or new Governnent of an old State. Such acts have
been held not to formthe basis of action because they form
the subject of political action in an Act of  State. " The
sanction of an Act of State is political to all sovereign
powers and that is why nmunicipal courts accepted that
posi tion.

It is in this background that the Attorney General described
Article 363 as enbodying the concept of paranountcy. being

recreated in the form of a constitutional pr ovi si on
excluding interference by Courts in disputes relating to
Instrunents of accession,. Covenants and Merger Agreenents.

The Attorney General did not submt that there 'was any
paramountcy between the Republic and its citizens nor/ that
there was any doctrine of paranountcy subsisting in our
country after 1950 or that it survived as a —constitutiona

provision. Article 363 and the other allied Articles really
refl ect what the nakers of the Constitution picked up from

the historical past and inserted in the Constitution. The
Constitution provided for recognition of Rulers by the
Pr esi dent . This recognition was necessary because w'thout

it the Rulers could not be paid privy purses or enjoy their
rights and privil eges.

(1) [1964] 6 S.C. R 416.
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These four Articles in the Constitution appear to be
slightly wunrealistic or anachronistic in a Republican
Constitution as it deals with citizens and the sovereignty
of the people being reposed in the Republic. The founding
fathers inserted these four allied Articles as rich hangings
in a honely house. The real basis for Article 363 was that
when the Constitution recognised the ,guarantee of privy
purses and succession to the gaddi in the Merger Agreenents
and Covenants it was appreciated that if any dispute in
regard to such agreenents or covenants or any dispute as to
any right accruing under or any obligation arising out of
any pro-vision of the Constitution relating to such
covenants or agreenents were allowed to be brought in a
court of law, the entire political relationship of the
Dom nion of India with the Indian States in an aegis of Act
of State mght be upset and upturned by such litigation in
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nmuni ci pal courts and there would be roomfor regret on many
courts. If Article 363 were not inserted litigations would
have gone on endlessly as sone of the, Oissa Rulers
conmenced in the State of Seraikella(l) case to undo the
Ori ssa nerger agreenents.

The Constitution contenplated political power of the Presi-
dent to recognise Rulers. If people or di sgrunt| ed
contenders for Rulership were allowed to litigate by
chal l engi ng either the recognition or by preferring a claim
of recognition, the courts would not be capable of
adjudicating these disputes because the character and
content of, the President’s power of recognition of Rulers
is political and is not limted by the personal |aw of
succession. Again, if the President withdrew recognition of
a Ruler and the latter cane to a court of lawit would be
equally inpossible for .courts to decide in an area which
was consigned to the President as an inheritance of
political  power~ from the domain of Acts of State and
privileges of Parampuntcy. That is why Article 363 really
enbodi ed the principles of Acts of State which regul ated and
guided the rights and obligations under the covenants or
ner ger agreenents by  incorporating the doctri ne of
unenforceability of covenants or nmerger agreenents com ng
into exi stence as Acts of State.

The other reason for insertion of Article 363 was that the
rights accruing under or obligations arising out of
provisions of the Constitution relating to covenants or
nmerger agreenents  were inperfect rights. A question was
posed that if there were rights as to succession, privy
purse and privil eges there should be a renedy. 1In the first
pl ace, there are no legal rights to recognition of
Rul ershi p, paynent of privy purse and enjoynent of rights
and privileges. Prior to the Constitution, the Rulers of
Indian States could not start proceedings in municipa

courts to enforce agreements or-obligations arising out of
covenants or nerger

(1) [1951] S.C R 474.
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agreenents because such rights and obl i gati ons wer e
unenf orceabl e on the ground of deal ings under Acts of State.

The Constitution gave recognition to guarantees under
covenants and agreenents by the allied Articles 291, 363 and
366(22). The Attorney General characterised the paynent of
privy purse, enjoynent of rights and privileges and the
recognition of Rul er ship as i mper f ect rights and
obl i gati ons. VWhat ever rights and obligations are to be
found in the nerger agreements and covenants were recogni sed
by the Constitution in relation to those covenants. and
agreenents. But the Constitution nade such rights
unenforceable in a Court of law. That is why these rights
and obligations are called inperfect rights and “inperfect
obligations. Exanples can be found of such inperfect | |ega

rights when clains are barred by | apse of tine or clains are
unenforceabl e because of Jlack of registration. These
i nperfect rights and obligations are described in Sal nond on
Jurisprudence, 12 Ed. at pages 233-234 to be exceptions to
the maxi mubi jus ubi remedi um because "the customary union
between the rights and the rights of action has been for
sorme special reasons severed" Sal nond war ns agai nst
confusing obligatriness with enforceability. It is "because
of unenforceability" that "these rights are sonetinmes terned

i mperfect". Take for instance an ordinary contract of a
nmerchant with the CGovernment. If the contract is not in
conpliance with Article 299 it is unenf or ceabl e. The

merchant has a nere inperfect right. "The ordi nary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 164 of 181

i nperfect right is unenforceabl e because sone rule of |aw
declares it to be so. One’s rights against the State are un-
enforceable, not in this |legal sense but in the sense that
the strength of the law is none other than the strength of
the State and cannot be turned or used against the State

whose strength it is". Inperfect rights are not based on
norality. Many rights are wr ecked on the rock of
unenforceability. Act of indemity is one illustration. Duty
is legal, when sanction is attached to its breach. Sanction
neans t he appoi nt ed consequences of di sobedi ence
Sancti onl ess duties are inperfect obligations. Real |y

speaking inperfect rights and obligations are what authors
of Jurisprudence describe as no claimin the jural opposites
of claim and no clain'. A statute barred debt cannot be
recovered in a court of 1aw but if for some reason the
debtor pays it he cannot |ater sue to recover it. The
creditor had no liability but only liberty to pay. Liberty
or privilege begins where duty ends and no right exists.
These inperfect rights are thus. in the category of "no
claimi’ because of | ack of |egal sanction for enforcenment by
the bar of unenforceability laid down in the Constitution

In our Constitution Article 363 is a positive Rule of
unenforceability of ~certain rights and obligations. The
Constitution is suprenme and the provisions cannot be
circunmvented. This /Court held in the Seraikella case(1) that
Article 363 is a bar /in any

(1) [1951] S.C. R 474.
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dispute relating to covenants and merger agreenents. In
State of CGujarat v. Vahra Fiddali(1l) this Court held that
Article 363 precluded the nunicipal courts from considering
and adjudicating upon any right under the Merger Agreenent
and guarantees were natters for the political department of
the State and were thus outside the jurisdiction of this
Court.

Again, in Usman Ali Khan;s(2) case, this Court held ’that
the privy purse was a political pension and the payment was
in relation to covenants and  Merger Agreenents, and,
therefore, Article 363 was a bar. in a recent decision of
this Court in Kunwar Shri Vir Rajendra Singh v. The Union of
India’s OS. (3) it has been held that the recognition of
rulership by the President is not an indicia of property but
it entitles the Rulers to the enjoynment of Privy  Purse
contenplated in Article 291 and the personal rights,
privileges and dignities nentioned in Article 362 of the
Constitution. It was also held that the recognition of
rulership by the President was an executive and politica
power and Article 363 constitutes a bar to interference by
courts in a dispute arising by reason of recognition of

rul ership.

M. Pal khivala subnmitted that there was no political @ power
of the President who had only executive power. The | words
"political power" denote power belonging to the State,, its
government and policy. The Executive power has the
political facet in many cases. To illustrate the exercise

of rights, authority and jurisdiction by virtue of any
treaty or agreenment (Article 73); Foreign Affairs (Entry 10
in List |I; of the Seventh Schedule) Entering into treaties
and agreenments with foreign countries and inplenenting of
treaties, agreenents and conventions in foreign countries
(Entry 14 in List | of the Seventh Schedul e); War and Peace
(Entry 15 in List | of thE Seventh Schedule) and Foreign
jurisdiction (Entry 16 in List | of the Seventh Schedule):
The power of recognition of Rulership is political because
it is exercised by the President in relation to Prince or
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Chi ef by whom any Covenant or Merger Agreenent was entered
into and the necessity for recognition arises from the
Covenants and Merger Agreenments. It is a political power
because it is not limted only to the | aw of succession or
"custom The reasons of State Policy will enter the field.
It is also a political power because it is not a conpul sive
power. |If the scope of the power permts the President to
recogni se some one who is not entitled by law and custom
then | aw and custom does not control it. By politica
power is meant that the consideration which noves the
President is a matter on which the Court wll find no
standard for resolving, it judicially. "There is no
j udi ci al process to ‘adjudicate upon such politica
consi deration".

(1) [1964] 6 S.C R 416.

(2) [1965] 3 SS.C R 201. (3) [1970] 2 SS.C R 631
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Article 363 i's a non-obstante clause. It is a
constitutional” nandate. The prefatory words in Article, 363
"notwi t hstandi ng -~ anything in the Constitution" exclude al
ot her provisions of the Constitution frombeing attracted in
di sputes which fall within Article 363. There have been
decisions of this Court ~on the meaning of the words
"notwi t hstandi ng anything in this Constitution" occurring in

Article 363 and/ in~ Article 329. I'n. the State of
Ser ai kel 1 a(1) case  this Court held that Article 363
overrides all provisions of the Constitution. In NP

Ponnuswam v. Returning Oficer. -Namakal Constitutency &
Os.(2) Article 329 was construed to nean that t he
jurisdiction of the Hgh Court wunder Article 226 to
interfere in regard to rejection of a nomination paper could
not be challenged by a wit of certiorari ~to quash the
pr oceedi ngs. This Court, observed the difference between
the words "subject to the provisions of this Constitution"
occurring in Article 328 and "notwithstanding anything in
this Constitution" occurring in Article 329 and held that
the words in Article 328 could not exclude the juri'sdiction
of the Hi gh Court. The effect of a non-obstante clause was
al so considered by this Court in Aswini Kumar Ghosh and Anr.
v. Arabind Bose and Anr.(3). In that case section 2 of the
Supreme Court Advocates Act, 1 provided that notwithstanding
anything contained in the Bar Councils Act, 1926 or in  any
other law regulating the conditions, subject to which a
person not entered in the roll of Advocates, of a H gh Court
mght be pernmitted to practise in that Huogh Court ~“every
Advocate of the H gh Court shall be entitled as of right to
practise in any Hi gh Court whether or not he is an Advocate
of’ that High Court. The petitioner in that case insisted
on the right to practise as an Advocate in the H gh Court at
Calcutta by virtue of his being an Advocate of the ~ Suprene
Court. He made an application under Article 226. “The Hi gh
Court of Calcutta rejected the application. There was an
appeal as well as a wit petition under Article 32. Thi s
Court observed that the H gh Court had not correctly
approached the construction of section 2 by enquiring what
the provisions were which that section sought to supersede-
and then place upon the section such a construction as would
make the rights conferred by it co-extensive with the
di sability inposed by the superseded provisions. This Court
observed that first it would be ascertained as to what the
enacting part of the section provides on a fair construction
of the words used according to the natural and ordinary
neani ng and the non-obstante clause, was to be understood as
operating to set aside as no longer valid anyt hi ng
contained in relevant existing | aws which were inconsistent
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with the new enactnent.
(1) [1951] S.C.R 474.
(3) [1953] SSCR 1
(2) [1952]S.C. R 218.
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The non-obstante clause nust be allowed to operate with ful
vigour inits ow field. In The Dom nion of India and Anr.

v. Shrinbai A Irani & Anr.(1) section 3 of Ordinance No. 19
of 1946 <contained a non-obstante clause wth the words
"notwi thstandi ng the expiration of the Defence of India Act,
1939, and the rules made thereunder, all requisitioned | ands
shall continue to be subject to requisition-until the expiry
of this Odinance and the appropriate Governnent nay use or
deal with any requisitioned land in such manner as may
appear to it to be expedient". The non-obstante clause was
i nvoked in support of the submission that only those orders
whi ch  woul d have ceased to be operative and cone to an end
on the expiration of the Defence of India Act and the Rules
were the orders which were intended to be continued under
section. 3 of the Ordinance. ~ This Court held that although
ordinarily there should bea cl ose approxi mati on between the
non- obstante clause and the operative part of the section

the non-obstante clause need not necessarily and al ways be
co-extensive wth ‘the operative part, so as to have the
effect of cutting down the clear terns of an enactnent.
The, non-obstante clause was held not to cut down the
construction and restrict the scope of the operation of the
enact nment, but was to be wunderstood to have been
i ncorporated in the enactment by way of abundant. caution and
not by way of limting the anbit and scope of the operative
part of the enactnent. The result was that all  imoveabl e
properties which when the Defence of India Act expired were
subject to any requisition effected under the Defence of
India Act and Rules thereunder were to continue to be
subject to requisition until the expiry of the O dinance.

M. Pal khivala submtted that the ~petitioner’s contention
that the order of the President 'was a nullity was not a
di spute within Article 363. The ordinary nmeaning of dispute
is a contention, a controversy, a difference of opinion, a
conflict of clains, and assertion of right on one side and
the denial of it by the other. In Stroud’ s Judicial
Dictionary it will appear that dispute as to whether a thing
is ultra vires is nonetheless a dispute wi t hi'n an
arbitration clause. |In United Provinces v. Governor-Genera

in Council(2) the plaintiff asked for a declaration  that
certain, provisions of the Cantonment Act, 1924 were ultra

vires. The , Governor-General in Council denied  that the
provisions were invalid and further contended that the
di spute was not justiciable before the Court. It was h.-,Id

that section 204 (1 ) of 'the Government of India Act, 1935
conferred exclusive jurisdiction on the Federal Court in any
di spute. between the Governor-General in Council and any
province if and in so far as the dispute involves any
guestion (whether of law or fact) on which the exist-

(1) [1955] 1 S.C R 206.

(2) [1959] F.C.R 124
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ence or extent of a legal right depends. The law in that
case was challenged to be ultra vires. The plaintiff denied
the wvalidity of the law and the respondent asserted its
validity. It was, therefore, a dispute on whhich the
exi stence of a legal right depended. 1In the present case
the dispute is whether the President has or has not the
power to make the order inmpugned in these proceedings’.

The next question Which falls for consideration is the
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nmeani ng of the words "right accruing under", "any liability
or obligation arising out of", "any of the provisions of the
Constitution". It is obvious that if any right is said to
accrue wunder or liability is said to arise out of any
provi sion of the Constitution, the matter ends there as far
as those words are concerned. The contention’ of the

petitioner that the President has no power under Article
366(22) to mmke an order for derecognition is a right
asserted by the petitioner under the provisions of the
Constitution and it is also the petitioner’s contention that
the President has no right arising out of Article 366(22)
not to make an order of derecognition. It is necessary to
have recourse to Article 366(22) and Article 291 to find out
the nature of the petitioner’'s claim the extent of the
petitioner’s right on'the one hand and the nature of the
order of the President and the extent of the right of the
Presi dent on the other.

The nost crucial -words in Article 363 are "the provisions of
the Constitution relating, to any such treaty, agreenent,
covenant, _engagenent, sanad or other simlar instrunents".
M. Pal khivala's contention was that the order of the
President wunder Article 366(22) did not give rise to a
di spute in respect of a right accruing under the provisions
of the Constitution relating to any agreenment or covenant.
Odinarily, the word ™"relate" nmeans to bring a thing or
person in relation / to another, to connect, establish a
relation between, to have reference to, to be related,
having relation to and to stand in some relatiion to another
t hi ng. This is the dictionary neaning. M .. Pal khival a
submtted that the provisions of the Constitution, viz.,
Articles 366(22), 291 and 362 mi ght have reference to the
Covenant but were not related to the Covenant. That is a
nere verbal subterfuge because the word relate is synonynous
with the word refer.

When Article 366(22) was introduced in the Constituent
Assembly as wll appear from the Constituent Assenbly
Debates, Vol. 10 it was said that "the formin which the
Rulers find recognition in the new Constitution in no way
impairs the denocratic set up of the States". Recogni ti on
of a Ruler was necessary for the |imted purpose of ~ paynent
out of privy purse and it had no other reference. I'n
Mahar aj a Pravir Chandra Bhanj Deo Kakatiya
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V. The State of Madhya Pradesh(1l) the Ruler of the State
of Bastar contended that he was still a sovereign Ruler and
an absolute owner of certain villages and that t he
provisions of the Madhya Pradesh Abolition of Proprietary
Rights Act did not apply to him The Ruler of Bastar ceded
to the Government of India full and exclusive authority in
relation to the governance of the State and this Court / held
that the effect of the nmerger agreenent was that —-a Ruler
ceased to be a Ruler of an Indian State and under ‘Article
366(22) of the Constitution a Ruler was recognised for the
pur pose of privy purse guaranteed under Article 291. In the
Dhol pur case (supra) the claimto recognition of Rulership
is said to be neither a matter of inheritance nor a matter
of descent by revolution. This power of recognition of
Rul ership is not traceable to any statutory authority and it
is not a power vested in the executive by virtue of a
statute. This power is political power in the field of
par amountcy to which the Dom nion Governnent and thereafter
the Union Governnent succeeded. Between the execution of
the covenants and the conmencenent of the Constitution the
Raj pramukh exerci sed the power of recognition upon politica
consi deration. (See Unrao Singh Ajit Singh Ji & Anr. v.
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Bhagwati Singh Balbir Singh & OS.,(2). The Constitution
does not nmention any right to be recognised nor any ob-
ligation to recognise Ruler. In Article 366(22) whichis a
definition clause is enbedded only the political power to
recogni se a Rul er

Succession to Rulership is not automatic in the sense that
one who clains succession by |law or customis bound to be

recogni sed. If it were so, the Constitution would have
provi ded. Again, the words "for the time being" indicate
that the recognition is neither for any fixed duration nor
even for the life tinme of any person nor is, a line of

succession i s perpetuated.

The power of recognition of Rulers, existed during the
British days. Between the |ndian |Independence Act, 1947 and
the coning into effect of the Constitution Rulers were so

descri bed in covenant s and agreenents whi ch wer e
unenforceable in ~nunicipal courts on the ground of those
being /Acts of State. It cannot be said that there is any
right 'to Rul ershi p because the Constitution does not enact
that there shall be Rulers or that the President shal

recogni se Rulers. Therefore, there is no constitutiona

mandate of what was contended by the petitioner to be an
institution of Rulership.~ There cannot be said to be a
legal right to recognition, because the power of the
President to recognise for the tinme being repels any concept
of a legal right to Rulership. The claimto recognition can
only arise fromthe covenant or the Constitution. The claim
to recognition arises

(1)[1961] 2S. C. R 501.

(2) AI. R 1956 S.C 15.
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from the covenants and nerger agreenents ~and not from
Article 366(22), because the covenants and nerger agreenents
were signed by the Rulers and guaranteed by the Governnent.
Under Article 366(22) it was that Ruler or his successor who
could be recognised. The guarantee regardi ng succession to
the gaddi according to |aw and customis in the covenants
and agreenents. Such succession can only mean succession to

the Ruler who signed the covenant. When the covenant
guaranteed the succession, it was guarantee of succession to
t he Rul er who signed the covenant. Ther efor e, the

obligation to recognise a Ruler arises —only from the
covenants and agreenments. There is no |egal enforceable
right to recognition under the co ant. No legal right to
Rul ership arises under Article 366(22)either. |f there were
legal right, Article 366(22) would have said that a Ruler
means the Prince by whom any covenant was entered into and
who shall be recognised by the President as a Rul er

The recognition of Rulership does not exist in splendid iso-
I ati on. The recognition of Rulership is intended only for
the purpose of Article 291 and Article 362 in relation to
covenants and nerger agreenents and for no other purpose.
Therefore, Article 366(22) is a necessary and ancillary

provision relating to Articles 291 and 362. W.t hout
recognition of Ruler under Articles 366(22) no effect can be
given to paynent of privy purse,, guaranteed in the

covenants and agreenents,

When counsel for the petitioner subnmitted that the order of
the President was intended to abolish the concept of
Rul ership, he was reading into the Constitution, a permanent
constitutional mandate for continuance of Rulers under the
rubric of recognition of Rulers. Anal ogi es between the
President, Vice-President, the Chief Justice and the Judges
of this Court, the Judges of the High Court, the Public
Service Comm ssion and the Election Commission and the
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Rulers were drawn to support the theory that Rulership was

an institution like the offices nentioned by way of
illustration. These are constitutional offices recognised
by the Constitution. The sanction of these offices is the
Consti tution. It is sophistry to speak of Rulership as an
institution. VWhen institutions are recogni sed the
Constitution has specifically designated and recogni sed t hem
by nanmes, like Devaswomin Article 290A, the Nationa

Li brary, the Indian Mseum in List | Entry 62 of the

Seventh Schedul e, the Banaras Hi ndu University, the Aligarh
Muslim University, the Delhi University in List | Entry 63
of the Seventh Schedul e. Article 366(22) has no
significance apart fromArticles 291 and 362. Inasmuch as
there is no legal right. to recognition it nakes no
di fference whether there is derecognition of one Ruler or

derecognition, of all the Rulers. It was said that there is
no
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power of derecognition. This Court has held in the Dhol pur
case (supra) that there is power to derecognise. The
Constitution does not say that the President is bound to
recogni se a Ruler. I't follows therefore that after

derecognition he is not equally bound to recogni se another
person as Ruler.

The second linb of Article 363 speaks of « rights accruing
under or liability or obligation arising out of t he
provision of the Constitution relating to covenants or
agreenents. It is, therefore, to be seen whether Article
366(22) relates to covenants or agreenents. No person can
be recognised as a Ruler under Article 366(22) until first
he entered into a covenant, referred to in Article 291 or
secondly he is recognised by the President as the succession
of the Ruler recognised under the, first part of  Article
366(22). Therefore, the claimto be recognised a Ruler can
only arise if he or his predecessor signed the covenant.
There is express and direct relation to covenants. Counse

for the petitioner submttedthat if the domnant and
i medi ate purpose was not the enforcement of the  covenant
neither Article 291 nor Article 366(22) could be said'to be
related to the covenants or nerger agreenents.. These words
"dom nant i muedi ate purpose of enforcenent of the  covenant™
are new words and therefore these words can neither be read
into the Constitution nor the neaning of the words ‘relate
to" be allowed to have such a constricted neaning by the
i ntroduction of alien words.

It was said that the covenants and nmerger agreements were
meant only for the purpose of identifying the Rulers.
Article 366(22) has been put in relationto Art. 291 and
Art. 362 and one cannot abstract Article 366(22). from the
collocation of those Articles. Al these three Articles
291, 362 and 366(22) stemfromthe covenants and nerger
agreenments and but for the covenants and nmerger agreements
t hese Articles woul d have not been there in t he
Constitution. The entire concept of recognition cones  from
the covenants and nerger agreenents, and cannot be divorced
from Articles 291 and 362. The object of Article 366(22)
was to subserve Articles 291 and 362 for understanding and
giving effect to them Ruler in Art. 366(22) is description
of the person referred to in Articles 291 and 362. |If the
petitioner chal l enges the power of the President to
derecogni se himhe clains that he has a right to continue as
a Ruler which is aright related to covenants.

It was said that if the President derecognises one the
President was bound to recognise another person as his
successor. In 1956 the Ruler of Baudh in Orissa died. The
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President decided not to recognise any successor to the
Rul er. The wi dow was granted an all owance and a suitable
resi dence was allotted to her use for her life-tinme. Agai n

in 1958 when Mahant Digvijay Das of Nandgao died the
Rul ershi p of Nandgaon was
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allowed to | apse. The w dow was granted al |l owance. No suc-
cessor to the Ruler was recognised. In the year 1968 when
the Ruler of Delath died no successor to the Ruler was
recogni sed. In the nonth of August, 1970 the Rulership of
Mal pur was al so allowed to lapse. |In the case of Baroda the
Rul er was. derecognised and during his lifetine hi s
successor was recogni sed ‘as a Ruler. That was on grounds of
m sconduct . These cases indicate that no legal right to
Rul ership was asserted. The President in recognising a
Rul er need not follow |aw of succession and above all there
is no legal obligation on the President to appoint a Ruler
The Attorney General and M. Mhan Kumarnmangal am rightly
said that the character and quality of recognition by the
Presi dent. was such that no duty was cast on the President to
recogni se-_any person as Ruler after he derecognised one
since Article 366(22) did not contain words of compul sion
that a Ruler must be recognised for each State: and’ there
must al ways be a Rul'er for each State

It was said that the power of the President was used after-
the Constitution Arendnent Bill was rejected" by the Rajya

Sabha. That is a totally irrelevant consideration and
cannot prejudice or alter the Constitution. | f t he
Presi dent has the power to derecognise, the power w |l speak

and hol d good.

M. Pal khivala relied on the decisions of this Court as al so
the recent decision of the House of Lords in support of the
proposition that if the order was a nullity there was no bar
of jurisdiction. The decisions are Snt. UjamBai v. State
of Uttar Pradesh(1), S. Pratap Singh v. The State of Punjab
(2), MkhanSingh v. State of Punjab(3), Lala Ram Swup &
Os. v. Shikar Chand and Ani.(4) and Anisminic /Ltd. .
Foreign Conpensation Conmmission(5). It is a general rule
that where Parlianment has created new rights and duties and
has appointed a specific Tribunal for their enforcenent
recour se must be had to that Tribunal al one. The
jurisdiction of the courts of Law in those cases is ousted
until the statutory process has been conpl eted except in so
far as the courts may prohibit the Tribunal from proceeding
on the ground that it had no jurisdiction.to determne a
particular matter. In situations, where the courts have no
jurisdiction to intervene, they may neverthel ess review the
validity of the final determination by the chosen Tribuna
either on the, ground that the authority was not the one
desi gnated by the Act or where it was enpowered to determ ne
an issue it did not address itself to the matter “committed
to it or where it violated the rule, of natural justice.
Al the decisions relied on by M. Pal khival a

(1)[1963] 1 SSCR 778 (2) [1964] 4 S.C.R 733 (3) [1964] 4
S .CR 779 (4) [1966]2 S.C. R 553,

(5) [1969] 2 S.C.R 147
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dealt with, the power of the Court to interfere where a
statute is inpeached as ultravires or action wunder the
statute is said to be without jurisdiction or where the
action is said to be procedurally ultra vires as in the case
of U jam Bai (supra) or where the executive act was nal afi de
and for alien purpose as in Pratap Singh's case (supra) or
where an order of detention under the Defence of India Act
was challenged in violation of the Act and also on the
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ground that it was malafide as in Mkhan Singh's case
(supra). The decision of this Court in Dhulabai and others
v. The State of Madhya Pradesh(1l) on which Counsel for the
petitioner relied is again illustrative of the type of cases
where Courts have interfered on the ground that t he
appointed ’Tribunal did not conply with provisions of the
statute or exceeded jurisdiction or failed to observe
principles of natural justice.

The decision of the House of Lords in the Foreign Conpen-
sation Conmm ssion case (supra) on which the petitioner
relied contained a clause in a statute called the Foreign
Conpensation (Determi nation and Registration of d ains)
Order which provided for determ nation of conpensation by
t he Comm ssi on and contained a section t hat t he
determ nation by the . Conm ssion of 'any application nade to
them under the Act was not to be called in question in any
court of Jlaw It was held that a finality clause of the
nature in that statute protected determnation which was not
a nullity. The English Conpany owned property in Egypt.
The property was sequestrated under the provisions of a
procl amation by the Egyptian Authorities. The plaintiff
conpany sold the sequestrated property to an Egyptian
Organi sati on. The English Conpany made an application to
the Foreign Conpensation Conmm ssion and clained that they
were entitled in the Egyptian Conpensation Fund in respect
of their sequestrated property. The Comm ssion made a
determ nation that the plaintiff conpany failed to establish
a claim The plaintiff company then brought an action for a
decl arati on that the determ nation was a nullity by
contendi ng that the Conmm ssion had m sconstrued the order in
finding that the Egyptian Organi sation to whomthe plaintiff
had sold the property was the plaintiff’'s  successor in
title. The House of Lords hel d t hat the. word
"determination” was not to be -construed as i ncl udi ng
everything which purported to be a determ nation but was not
in fact a determ nation because the Conmi ssi on had
m sconstrued the provisions of the order defining their
jurisdiction. The ratio of the decision of the 'House of
Lords was not whether the Foreign. Conpensation Conmi ssion
made a wrong , decision but whether the Commission enquired
into and deci ded

(1) [1968] 3 S.C.R 662
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a matter which they had no right to’ consider. The Foreign
Conpensation Conmission in that case, held that the Egyptian
Organi sation to whomthe plaintiff conmpany had sol d the pro-
perty was the successor-in-title and as the Egypti an

Organisation was not a British National, the Comm ssion
rejected the claimof the English Conpany. These decisions
deal with the jurisdiction of the appointed Tribunal, /viz.,

whet her the Tribunal has exceeded its jurisdiction or has
failed to exercise its jurisdiction.

In the present case,, the question for consideration is the
provision of the Constitution which under some Articles
confer jurisdiction on this Court and in another Article
excludes’ the jurisdiction of the Court. A privative clause
of this npature in the Constitution stands on an entirely
different footing froma clause of that nature in other
statutes. In ordinary statues, statutory authorities are
entrusted wth powers and duties. Wwen a finality clause
appears in such statutes, the courts interfere with acts or
decisions of such statutory bodies or authorities,- by
issuing wits of mandanus, prohibition or certiorari, on the
grounds of commandi ng themto exercise their jurisdiction or
not to exceed their jurisdiction or not to wusurp any
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jurisdiction they do not possess or to observe the
principles of natural justice or where the courts find that
t he acts of decisions are tainted by ext raneous
consi deration or collateral reasons or malafide or fraud.

In the present case, the petitioners have invoked the juris-
diction of this Court under Article 32. Article 32, is
excluded by the opening words in Article 363. It was said
by counsel for the petitioner that the order of the
President was a nullity, the petitioners property rights
were invaded, and,’ therefore, the jurisdiction of this
Court was attracted. The fallacy of the petitioner"s
submission is in totally overlooking the provisions of
Article 363 which exclude in express and unanbi guous terns
the jurisdiction of this Court notwi thstandi ng any provision
of the Constitution. The courts normally leap in favour of
stretching the jurisdiction but when the Constitution
which invests this Court with jurisdiction with one hand
divests it of jurisdiction with another in specifically
desi gnated disputes the attenpt to overreach the Article
whi ch bar s jurisdiction of courts wll be totally
i mperm ssible.~ It is at this stage that the words of Hol nes
C. J. in Conmunications Assns. v. Douds(1l) will throw |ight.
"The provisions of the Constitution are not mathematica
formulae having their -essence in their form they are
organic living institutions transplanted from English soil
Their significance /is Vital, not formal; it is to be
gat hered not sinply by

(1) 339 U S 382

L744Sup.Cl /71
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taking the words and a dictionary, but by considering their
origin and the Iline of growh". Therefore, " if t he
Constitution has placed a restriction on the jurisdiction of
this Court, it wll he trifling-and tinkering with the
Constitution if this Court interfered, in matters which were
excluded fromjurisdiction. It is well-settled that what is

forbi dden directly cannot be achieved indirectly.

In interpretting these four allied Articles when this / Court
finds that it has no jurisdiction it will say so and in
saying so, the jurisdiction of this Court isnot whistled
down in any manner.’ The jurisdiction of this Court is al
pervasive and all enbracing in regard to fundamental rights
of ~citizens. The petitioners are citizens but the rights
they claimare recognition of rulership, paynent —of privy
purse and enjoynment of princely privileges which are not
fundanental rights on account of unenforceability. These
special rights belong to a world of their own and that is,
why the makers of the Constitution intertwi ned Article 363
with the allied Articles 291, 363, 366(22) as the forbidden
frontiers of Courts.

It is nowto be found out whether there are disputes wth
regard to paynent of privy purses and whet her such disputes
can be said to arise out of the provisions of  this
Constitution, and thirdly Wether the provisions of the
Constitution in Article 291 relate to covenants and nerger

agreenments.. M. Palkhivala contended that there were no
di sputes as to paynment of privy purses. This subnission is
unaccept abl e. The petitioner’'s claimin the petition to
continue to be recognised a Ruler is for the purpose of
payment of privy purse. It is not suggested that a

recognition, of Ruler is in the abstract. A recognition of
a Ruler is not by itself property. Wen there has been an
order of recognition of a Ruler the Ruler then becones, en-
titled to payment of privy purse and enjoynent of other
rights and privileges mentioned in Articles 291 and 362
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respectively. For days there were discussions, debates and
di sputes at the Bar as to whether there were disputes as to
privy purses. The pleading and the affidavit evidence point
with wunerring accuracy that the petitioners claim privy
purse, assert title to privy purse and insist on paynent of
privy purse guaranteed in covenants and nerger agreenents
and recognised in Article 291 and by reason of provisions
contained in Article 366(22) which speaks of recognition of
Rulers they ask for relief with regard to continuance of
recognition of Rulers and paynment of privy purses. It is
i ndi sputable that the nerger agreenents and covenants not
only speak of paynent of privy purse but also nention
guarantee of the Governnment in that behalf. These covenants
and
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nmerger agreenents were totally unenforceable prior to the
Consti tution. Article 291 is a constitutional recognition

of the guarantee regarding privy purse nentioned in the
Covenants and agreenents. Article 291 does not create any
new ’'and independent right of paynment of privy purse.
Article 291 is related to the covenant and is not unrelated
to the covenants and nerger agreenents.

When Article 291 was introduced in the Constituent Assenbly
as Article 267 it was said to give constitutiona
recognition to those guarantees and to provide for the
expenses being charged on the central revenues subject to
such recoveries as mght be made fromtine to tine from the
States in respect of these paynents. ~Article, 291(2) as it
stood at the time of the comrencenment of the Constitution
indicated that where territories of any Indian State are
conprised within a State specified in Part A or Part B of

the First Schedule, there shall be charged. on and paid out
of the consolidated fund of that State such contribution, if
any, 1in respect of the paynments nade by the Government of
I ndi a under clause (1) and for such period as, may, subject
to any agreenent entered into that behalf under clause (1)
of Article 278 be determi ned by order of the President.
Article 278 of the Constitution as it stood in 1950 provided
that the Governnment of India mght, subject to the pro-
visions of clause (2) of Article 278 enter into an agreenent
with the Government of the State specified in Part B of the
First Schedule with respect to inter alia the contribution
by such State in respect of any paynent nade by the
CGovernment of India under clause (1) of Article 291 and when
an agreenment was so, entered into the provisions-of Chapter
| of Part Xl of the Constitution (Articles 264 to 291 under
the title Finance) shall in relation to such States have
effect subject to the terns of such agreenent.  Article 278
and Article 291 (2) were omtted, by the Constitution
(Seventh Anendrment) Act, 1956 in the year 1956. By the sane
Constitution (Seventh Anendnent Act, 1956 the First -Schedul e
to the Constitution "as it originally stood consisting of
Parts A, B and C in regard to the States and the,
territories of India was repealed and substituted by the

First’ Schedule containing the States and the Uni on
territories. These provisions in the Constitution as they
stood in 1950 indicated that Article 291 enbodied the
constitutional recognition for the fulfilment of the

guarantees and assurances given by the Governnent of India
in respect of privy purses and provided for necessary
adjustrments in respect of privy purse entailed by changed
ci rcunmst ance and condi tions.
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This Court has held in H H The Maharana Sahib Shri Bhagwat
Singh Bahadur of Uaipur v. The State of Rajasthan and
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Os. (1) that in order to give constitutional recognition to
the guarantees and assurances under the Covenants and Merger
Agreenent Articles 362, 363, 131 proviso and 291 were incor-
porated in the Constitution. The Covenants and Merger
Agreenments did not have any legal sanction inasmuch as
neither the Government of India Act, 1935 provided for the

same nor were these enforceable in nmunicipal courts. The
sanction of the Covenants and Merger Agreenents was purely
political. The treaties in the United States are enforced
as |aw It is not so in our Constitution nor is it so

under the British law. During the British Rule in India
political pensions were given to persons in Indian States.
They were given because of reasons of State policy. When
the Constitution cane .into force the guarantee for the
paynment of the sums of nobney as privy purse contained in the
Covenants and Agreements was continued by Article 291 but
the esential political character of the privy purse was pre-
served by Article 363 by enacting that the guarantee could
not be enforced in municipal courts.

It m ght be asked here as to whether any Ruler of an |ndian
"State without being recognised a Ruler by the President
could | prefer any claimto privy purse under Article 291

The answer would be. in the negative, because the words of
Article 291 in the Constitution predicate that where under
any agreenment or covenant entered into by the Ruler of an
I ndi an State before the comrencenent of the Constitution the
paynment of any sumfree of tax has -been  guaranteed or
assured to any Ruler of such State, as privy purse (a) such
suns shall be charged on and paid out of the consolidated
fund of India and (b) the suns so paid to any Ruler shall be

exenpt fromall taxes on.incone. The Ruler of an. I ndi an
State nentioned in the first part of Article 291 is
different to the Ruler nmentioned in Article 291 (b). The

latter refers to the Ruler defined under Article 366(22) and
recogni sed by the President. At once the provisions of
Article 366(22) are attracted to find out as to who that

Ruler is. It is a Ruler who is recognised by the President
"as the Ruler of the State. It is because of the  conbined
effect of Articles 291. 366(22) and 363 that this Court in
Nawab Usman Ali Khan A v. Sagarmal — (supra) held that

privy purse was paid for political ,consideration and was
not a right legally enforceable in any, nunicipal court  and
the political character was preserved by Article-363 by
taking privy purse beyond the reach of courts of law In
Sri sudhansu Shekhar Singh Deo v. The State of Orissa ,and
Anr. (2) this Court said on a consideration of Articles 291

(1) [1964] 5 SSCR 1

(2) [1971] 1 S.C R 779
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and 362 that if in disregard of the guarantee or assurance
gi ven under the, covenant or agreenment any |egislation were
made it coul d not be questioned in Court because of Article
363. It is true that Article 362 speaks of guarantee of
rights other than that of privy purse.

It was said on behalf of the petitioner that the words
"charged on and paid out of the consolidated fund" in
Article 291 neant that a security was created in favour of
the petitioner in respect of privy purse, and, therefore, a
new and independent right was created. It was said that
Article 291 was a self sustaining or self or dai ni ng
provi si on. Article 291 draws its sustenance and vitality
from covenants and nerger agreenents. |f paynent has not
been guaranteed under the covenants or nerger agreenents,
Article 291 does not conme into operation at all. Under
Article 291 effect is to be givento the covenants and
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nerger agreenents where paynment of any sum has been
gur ant eed. Each covenant has to be examined and construed
to give effect to the guarantee nentioned in the covenant
"and recognised in the Article. It will be utterly wong to
equate the words "charged on the consolidated fund" with "a
charge by way of security”, because Article 291 only gives
effect to guarantees in the covenants and agreenents by
chargi ng the paynent on the consolidated Fund. Article 291
cannot be said to create a new right or a new obligation by
charging the sumon the consolidated fund because the charge
is only in respect of the right and obligation wunder the
covenant and it is therefore neither a new nor an
i ndependent right. It was said that the covenants and
nerger agreenents were nerely to be referred to for the
purpose of identifying the Rulers and the privy purse. The
identification is a verbal subterfuge. Assunming Article 291
were a right enforceable a Ruler would have to prove first
that he was a Ruler who was recogni sed by the President and
thus entitled to privy purse the paynent of whereof was

guar ant eed by the <covenant or the nerger agreenent .
Secondl y, - he ~woul d have to prove the covenant whereby he

claimed ’'a privy purse. For that again be would have to
prove on the strength of the covenant or the nerger
agr eenent . Proof “is in aid of title. Proof is not
di ssociated from claim daimwll fail wthout proof.

Therefore, covenants and nerger agreenents are indissolubly
bound up with Article 291

Again, there were 'different nerger | agreenents with
different Rulers providing for different sums for paynment to
the Rulers and al so in sone cases for paynent of  different

sune to successors. The Orissa and Chattisgarh Merger
Agreenent did not nention about payment of privy ‘purse to
t he successors to Rulers. The Tehri ~ Gar hwal Mer ger
Agreenent mentioned al so
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the heirs ’and successors of the Maharaja for payment of
privy purse. The Ranpur Merger Agreenment nmentioned certain
amount as privy purse for the Nawab and a different sum for
paynment to the successors. The Bhopal Merger Agreenent
mentioned a certain sumfor the Nawab and a different sum

for the Nawab and a different sumfor his successor. The
Agreenent of Hi machal Pradesh Rulers nentioned a certain sum
for the Ruler but did not nention 'about successors.: The

Bi | aspur Merger Agreenent nentioned a certain sumas privy
purse of. the Raja which was to include the allowances of
the Yuvraja but did not mention anything about successors.
These difference illustrate that Article 291 Jis wvitally
related to the covenants and nerger agreenents and . draw
substance fromthem

The words "charged on and paid out of the consolidated fond"
in Article 291 nean that the sumshall not be submitted to
the vote of Parliament, and Article 113(1) makes a provision
to that effect. Article 291 does not by itself create any
i ndependent right of any Ruler to be paid any sum out of any
charged fund. If it were a charge, it would be a debt which
woul d be assignable. It a Ruler were to 'assign or nortgage
or create a charge in respect of his privy purse in favour
of another person there would have been no legal validity
for such assignnent and nortgage or charge. The reason is
that there is no vested legal right in praosenti in favour
of a Ruler. Again, a privy purse is a paynent of a
political character and is legally unenforceable. There is
no right either in remor in personamin favour of a Ruler
in regard to payment of privy purse. Supposing the privy
purse were reduced would it be conpetent to a Ruler to
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maintain an action for paynent of the entire sum Article
363 would be an inpedinment and no court would be able to
adj udi cate the question. The words "charged on and pai d out
of the consolidated fund" are technical Parlianentary ex-
pressions for paynent out of public revenues. These words
have been borrowed from English Parliamentary Practice.
These words have a specific legal history since 1816 when
Consol i dated Fund Act was passed in England and in 1854 the
English Act provided in 2 Schedul es as charges, payable out
of the consolidated Fund and charges upon which vote would
lie.

Prior to 1935 the system of presenting accounts before the

| egi sl ature was under four heads, i.e. transferred subjects,
reserved subjects voted 'and non-voted items. |n 1935 the
Government Act, 1935 -used the expressed "charged" in
repl acenent of ,the expression "voted". After t he

Constitution cameinto existence the same system continued
for presentation of the Annual Financial Statement wunder
Article 112(2) and Appropriation Bill under Article 114(1).
The Estimates under Article 113(1)
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were (a) sums required to neet the expenses as expenditure
charged upon the consolidated fund and (b) the sum required
to meet the other expenditure proposed to be nmet from the
consol idated fund. The Appropriation Bill neans (a) the
grants nmmde by the House of the People; and (b) the
expenditure charged on the consolidated fund but not
exceeding in any case the anount shown in ‘the statenent
previously laid before Parliament. ~Article 113 says that so
much of the estimates as rel ates to expenditure charged upon
the, consolidated fund shall not be submitted to the vote of
Parlianment but there is nothing to prevent ~discussion in
either House of Parlianment of any of those estinates. The
expenditure is charged and renoved from the vote of
Par | i ament .

In the English Parlianentary Practice what is charged is the
expenditure that is to be made wi'thout vote of Parlianent.
These are first, a sumappropriated to a particular service
whi ch cannot be spent on another service, secondly, the sum
appropriated is the maximum sum  and thirdly, it is
available only in respect of charges which have arisen
during one of the years to which the rel evant— Appropriation
Act applies (See May Parliamentary Practice, 17th ed.  713)-
The tests used to determi ne whether the expenditure involves
a charge on the consolidated fund are that a charge nust be
new and distinct, that it rmust be payable out ~of the
exchequer and it is to be effectively inposed. In England
it will appear that the Mnisters of the Crown Act, 1937 in
section 4 enacts that a pension under that section is
payable as of :right. Section 7 of that English Act of 1937
used t he expression "shall be charged and payabl e out of the
consolidated fund". These provisions in the English Act
show first that the right to be paid is under section 4 and
the creation of a charge on the consolidated fund is under
section 7.

The words "charged on the Consolidated fund® in Article 291
mean that the expenditure is non-votable and these are terns
of public finance. Charge on the Consolidated Fund is an
accounting arrangenment before Parliament. Certain expen-
diture is authorised out of public revenue as independent of
Parliamentary control. Charge is nmeant for expenditure.
The words "paid out of the consolidated fund® denote the
source fromwhich the expenditure will be net. The words
"charged and paid out of the consolidated funs’ do not
create any legal right in a party. The right to paynent
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arises dehors the charge on the consolidated fund. The
charge on the consolidated Fund is for purposes of paynent
in 'accordance with the guarantee and assurance of paynent
under the covenants and nerger agreenents. The right to
payment of privy purse arises fromrecognition by Article
291 of guarantee of paynent of privy
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purse under a covenant. The schene of Article 291 is
simlar to Article 290 where the expenses of any court or
conmi ssion or pension payable to any person who served
before or after the comrencenment of the Constitution in
connection wth the affairs of the Union or the State are
charged on the Consolidated fund. Article 290A which speaks
of a sumof Rs. 46,50,000 to be charged on and paid out of
the Consolidated Fund of the State of Kerala every year to
the Travancore Devaswin Fund is a different provision
because it speaks of paynent to a designated person as a
part of the Constitution. No such conparable words are to
be found in Article 291, nanely, that the suns shall be paid
to the Rulers. The reasons are two-fold. First, paynent of
privy purses is under covenants or - merger agreenents and
secondly these paynents were charged on the Consolidated
Fund of India because the paynent was not out of the
Consol i dat ed Fund of any State.

Oiginally, Article 291 contained the expression "paid out
of" in both sub-clause (a) of clause (1) and clause (2) of
Article 291 for the purpose of integration of finances,
assets, and liabilities of the new Constitution as between
Federal Government at the Centre and the Indian States which
guar ant eed paynment of Privy Purse under covenants and nerger
agreenments. The original Article 291 was the result of the
decision of the Constituent Assenbly regarding  sharing
bet ween t he Consolidated Fund of India and the Consolidated
Fund of Part A and Part B States regarding privy purse,
Counsel on behalf of the petitioner submtted that unless
the words "charged on and paid out of the consolidated fund"
nmean security and right to be paid neither the President,
nor the Chairnman or Deputy Chairnman, nor the Speaker and the
Deputy Speaker, nor the Judges of the Supreme Court, nor the
Conptroller and Auditor General woul d have security as to
paynent s. But, these persons do not derive their right to
be paid fromany covenant or merger agreenent. Secondl y,
these persons hold offices under the Constitution whereas
the Rulers do not. Thirdly, Articles 59(3), 97, 125, 148(3)
indicate in no uncertain terns that they shall be entitled
to such emolunents and al |l owances and privileges as may be
determined by Parliament by law. In the case of the
President, the Chairman, the Deputy Chairman of the Counci
of States, the Speaker and the Deputy Speaker of the House
of the People Articles 59 (3) and 97 provide that  there,
shall be paid to them such all owances and sal ari es as may be
fixed by Parlianment, by law and until the provision in that
behalf is so made such salaries and allowances as are
specified in the Second Schedule. As for the Judges of this
Court Article 125(1) enacts that there shall be paid to the
Judges of this Court, such
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salaries as are specified in the Second Schedul e. Article
148(3) enacts that the salaries and other conditions of the
Conptroller and Auditor General shall be such as nmay be
determ ned by Parlianent and until they are so determ ned,
shal |l be as specified in the Second Schedule. Therefore, it
was an unfortunate conpari son made by M. Pal khival a between
these persons and the Rulers. To illustrate, sone of these
persons becone entitled to salaries by virtue of provision
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in the Constitution, e.g. Article 1.25 directing paynent of
their salaries and therefore the charge on the Consolidated
Fund. in respect of such salaries e.g. in Article 112 (d)
(i) cannot be intended again as a diction for paynent.

It was said on behalf of the petitioner that in the
covenants and merger agreements, the paynment of privy purse
was to be free of all taxes whereas under the Constitution
privy purse was to be exenpt free of all taxes on incone and
therefore there was a newright. This is totally nisreading
Article 291 (b) where it is said that "the sums so paid to
any Ruler shall be exenmpt fromall taxes on income". The
words "so paid relate to the slum guaranteed under the
covenants and the agreenments and to the sanme sum charged on
the Consolidated Fund It is only when paynent is nade to a
Ruler that it shall be exenpt fromtaxes on incone That is
why the words "so paid to any Ruler"” in Article 291 (b)
indicate that when the suns are paid to a Ruler out of the
Consol i dated Fund the sunms shall be exempt fromall taxes.
The Consti'tution does not nention paynment of Privy Purse to
any particular person. One has to turn to the covenant and
the merger agreenent to have all the particulars of persons,
sunms guaranteed and assured. ~ Article 291 does not <create
any new and independent right but it nerely gi ves
constitutional recognition to guarantees under covenants and
nerger agreenents which Were and are unenforceable as those
arise, out of Acts of State. (See State of GQujarat v. Vohra
Fiddali (supra). 'Article 291 is strung with the covenants
because such sums in Article 291 (a) nean the Suns
guar ant eed under covenants and nerger agreenents. The fons
et origo is the guarantee contained in the  Covenants and
Agr eenents.

Anot her argunent was advanced on behal f- of the petitioner
that there was a substitution of rights under covenants and
nmerger agreenents by Article 291, The rights guaranteed
under the covenants and nerger agreements are natters to
which Article 291 relates. The guarantee of payment under
the covenants and nmerger agreenents is recognised under
Article 291. This Article gives effect to the covenants and
agreenments and it is related to these.

There were sonme argunents that if the amount charged on the
consol i dated fund on account of privy purse were not paid,
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the same would be carried over, in the Consolidated Fund
from year to year. That is not so because any sum charged
on the consolidated fund is not carried to the next year but
it | apses.

Article 362 has been held by this Court in. Udaipur case
(supra) to fall within Article 363. Article 291 has also
been held by this Court to fall within the bar ~of Article
363 in Nawab Usman Ali Khan's case (supra). It was
suggested that the only Article which could fall wthin
Article 363 was Article 362 which was in closest proximty.
That would be an erroneous approach to interpret the
Consti tution. Article 363 uses the words "provisions- - of
the Constitution". The word "provisions" indicate nore than
one Article. Even at the risk of repetitionit has to be
stated that Articles 291, 362 and 366(22) have a nost direct
and visible relation to Article 363.

M. Pal khival a contended that the petitioner had existing
rights to privy purge and privileges prior to the
Constitution and that such existing rights were incorporated
in the Constitution by Articles 294 (b) and 295 (1 ) (b) of
the Constitution. |It. has been consistently held by this
Court that till recognition, either express or inplied, is
granted by the new sovereign, the Act of State continues
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(See State of Qujarat v. Vohra Fiddali (supra). Ther ef or g,
the covenants and nerger agreenents were outside t he
jurisdiction of municipal courts. The adm nistration of the
provincially merged and centrally merged States was by
reason of the Extra Provincial Jurisdiction Act 1947 which
applied the laws of the Domi nion of India to those nerged
States. It was only by reason of the-nerger agreenent that
the Dominion of India exercised such extra provincia
jurisdiction. The Instrunments of Accession did not confer
such authority. Even when sections 290A and 290B were
i ntroduced in t he CGovernment  of I ndi a Act , 1935
adm nistration in the provincially nmerged States was stil
carried on the strength of the nerger agreenent. (See
Serai kela case (supra). The nmerged States were not yet
conpletely integrated with | ndia.

The States Merger (Governors’ Provinces) Oder, 1949 stated
that as fromthe appointed day, i.e.,the date of the com
mencenent of the order 1 August, 1949, the States specified
in the Schedule "shall be adm nistered in all respects as if
they formpart of the provinces specified in the heading of
the Schedul e Again in'section 7 of the States Merger
(Governors’ Provinces) Order, 1949 it is stated that al
liabilities in respect of |oans, guarantees and other
financial obligations of the Dom nion Governnent as arise
out of covenants, of a nerged State, including in particular
the liability for the paynent of any suns to the Ruler of
the nmerged State on account of his privy purse or to persons
in the nerged State on account of political pensions and
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the Ilike shall as fromthe appointed day be liabilities of
the absorbi ng Provi nces unless the | oan, guarantee or other
financial obligation is relateable to central purpose. The
privy purse is nentioned separately to and i ndependently of
| oans, guarantees and other financial  obligations. The

character of the liability regarding privy purse is not
changed by the States (Merger Governors’ Provinces) Order

1949. The Act of State which comrenced with the Instrunments
of Accession continued even after the nmerger agreenents as
has been held by this Court in Vohra Fiddali’'s case (supra).
The liabilities in Articles 294 (b) ‘and 295 (1) (b) of the
Constitution refer to other legal  rights which were
enforceable in a court of law. Privy purses under the
covenants and nerger agreenents were no such legal rights
enforceable in a court of law for the obvious reason that if
prior to the Constitution the covenants and mer ger

agreements were sought to be enforced in a nunicipal, court
the Governnent would have demurred on the plea of Act of
St ate. That plea in bar would be available to the

Government of India as a defence to any clai munder Articles
294 (b) and 295 (1) (b). (See Union of India and Os. .
Gnalior Rayon Silk Manufacturing (Waving) Co. “Ltd. and
Anr.) (1) Furthernore, Article 295 (1) (b) cannot | apply
because neither privy purse nor privileges are matters
enunerated in the Union List. Articles 291 and 362 -are
speci al provisions dealing with privy purses and privil eges.
Articles 294(b) and 295(1) (b) deal wth revolution of
liabilities of the Dominion and Part B States respectively.
The Constitution has dealt with privy purse and privileges
in separate Articles. Therefore, Articles 294(b) and 295 (1
) (b) can have no application to privy purses and
Privileges. (See The South India Corporation (P) Ltd. v. The
Secretary, Board of Revenue, Trivandrumand Anr.) 2 ) where
this Court held that Article 372 was a general provision and
Article 277 was a special provision and a special provision
was to be given effect to the extent of its scope, |[|eaving
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-the general provision to control cases where the specia

provi sion does not apply. The petitioner’s contention on
existing rights prior to the Constitution as well as
conti nuance thereof falls.

Agreenment to pay privy purses and to continue privil eges of
the Princes which were. guaranteed by the Covernment of
India before the Constitution- were all political agreenents
born out of political bargains to achieve integration of
Indian States with the Dom nion of India. This politica

bargain was carried into the Constitution by the insertion
of Article 291 for paynent of privy purse, Article 362 for
conti nuance of privileges and Article 366(22) for
recognition of princes, and the political character was
preser -

[1] [1964] 7 S.C.R 892 at 908

[2] [1964] 4 S.C. R 280 at 297
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ved, by inserting Article 363 which bar the jurisdiction of
the court in respect of disputes, arising out of covenants
and agreenents and these Articles which are related to the
covenant s-and agr eenents.

M. Pal khival a contended that the order affected the rights
of the petitioner under the Wealth Tax Act, the |ncone-tax
Act, the Gft Tax Act, the H ndu Succession Act, the Estates
Duty Act, Custons Regulation, Code of Civil Procedure, Code
of Crimnal Procedure and Madhya Bharat ‘Gangajali Trust Fund
Act, 1954, The Wealth Tax Act, 1957 defines a Ruler as
defined in clause (22) of Article 366 of the  Constitution
and enacts certain exenptions in respect of certain assets
nanely the official  residencein the occupation of the
Rul er. The right of the petitioner under the Walth Tax Act
i s dependent on being recognised as a Rul er by the President
under Article 366(22). |If the order cannot be challenged
for the reasons given above, the petitioner can have no
ri ght under the Wealth Tax Act, because the right under the
Wealth Tax Act is derived only fromhis recognition as a
Rul er under Article 366(22). Under the Incone Tax Act, 1922
(,section 4(3)(x)) and the Incone Tax Act, 1961 (section
10(19) anmpunt received by a Ruler as privy purseis not in-
clued as incone. Under Inconme Tax Part B States Taxation
concessions Oder, 1950 the bonafide annual value of the
pal aces declared by the Central Governnment as officia

resi dence of the Ruler is exenpted from taxation

Therefore, iif the rights are derived from recognition of
Rul ership by the President under Article 366(22) and if the
recogni ti on cannot be inpeached no right arises. Under the
Gft Tax Act, tax is not leviable on gifts out of privy
purse for maintenance of relatives or for performance of
official cerenonies. |If no privy purse is paid no question
of any gift out of privy purse arises. Under the /Hindu
Succession Act the Act shall not apply to any estate  which
descends to a single heir by the terms of any covenant or
agr eement . Succession is a right which can be clainmed by
heirs of the petitioners. The petitioners cannot have —any
fundanental right of any such right wunder the Hi-ndu
Succession Act. Under the Estates Duty Act, exenption is

given in respect of any building in the occupation of a
Rul er declared by the Central CGovernment as his officia

resi dence. If the petitioner disposes of his property he
will not be affected. The duty will have to be paid by
soneone who will inherit or succeed. As for the Custons
Regul ati ons exenption is available only to Rul ers recogni sed
by the President. When he ceased to be recognised no
exenption applies. The trust properties arise only in the
case of Madhya Bharat Gangaiali Fund Trust Act, 1954. The
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Ruler of Gmlior is one of the trustees and is the

President. The Trust will not fail. The trustees wilt con-
tinue and the Act nmay have to be anended in a suitable
manner .
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The Civil Procedure Code grants exenption to Rulers from
bei ng sued. Exemption frombeing sued is not persona

liberty wthin the neaning of Article 21. Exemption from
bei ng sued is pro-cedural advantage which will no |onger be
avail able. Again, s. 197 of the Code of Criminal Procedure
is a procedural advantage. In all these cases t he

petitioner cannot <conplain in this Court because the
position is derived fromthe recognition of Rulership and
Art. 363 is an insurnountabl e and i npenetrabl e bar

Recognition of Rulership is not a legal right. It is not a
right to property. “Privy purse is not a legal right to
property. There ~is no fundanental right to privy purse.

There i.s no fundanental right to Rul ership.-
A series of decisions of this Court have held that Article
363 is ‘a bar to rights and privileges, recognition of

Rul ership- from being agitated in courts. These deci sions
have spoken the words of the Constitution

The petitions, therefore, fail and are disni ssed. Each
party will pay and bear its own costs.

ORDER

In accordance with the opinion of the majority the petitions
are allowed and wits will issue declaring that the orders
made by the President on Septenber 6, 1970 chall enged here,
were illegal and on that account inoperative and the,
petitioners wll be entitled to all their pre-existing
rights and privileges including right to privy purses, as if
the orders have not been nade. The petitioners wll get

their costs of the petitions. One hearing fee in those
petitions in which the petitioners have  appeared | through
the, same counsel

K. B. N.
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