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ACT:

Bi har and Oissa Minicipality Act, 1922, S. 106
construction of, /whether mnmandatory or directory-Holding
excluded from quinquennial revision at assessnent, whether
previous val uation and assessment | apses.

HEADNOTE:

The Conmi ssioner of Dhanbad Municipality, instituted a suit
against the appellant and respondents 2-to 5, ‘for the
recovery of holding tax and latrine tax, as arrears of
Muni ci pal Taxes for the first quarter of 1950-1951 to the
third quarter of 1953-54, in respect of a ’holding owned by
them The Trial Court dismssed, the suit inter alia on the
ground that during a general revision of assessnments u/s 106
of the Bihar and Orissa Minicipality Act, in 1950-51, the
Dhanbad Municipality had failed to revise the . origina

assessnment of the defendants holding and had t her eby
conmmitted a breach of the mandatory provisions of S. 106.
The ol d assessnent on the basis of which the demand had been
rai sed, had | apsed and there being no revised assessnent ~ of
the holding, the Municipality was not entitled to realise
any tax fromthe defendants with effect fromApril 1, 1950.
The Hi gh Court allowed an appeal by the Conmi ssioners of
Dhanbad Municipality, but granted a certificate u/lArt.
133(1)(b)(c) of the Constitution

Di sm ssing the appeal the Court,

HELD : 1. The language of S. 106 is flexible enough to
enabl e the Commi ssioners to | eave out for some good reason

any holding from the revision of the valuation and

assessment |ists. The word "ordinarily", tones down the
force of "shall" which imediately precedes it, and
indicates that the requirenents with regard to revision of
the assessnent in every five years and to include all the

hol di ngs, are not absolute but only directory, and can be
departed fromin extraordinary circunstances, or in the case
of particular holdings for good reasons. [409 C D

2. In the case of a holding which is excluded from the
qui nquenni al revision of assessnents, the old valuation and
assessment list do not |apse, but continue to remmin in
force till they are altered or amended in accordance wth

the procedure laid down in the Act, and when a newlist is
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conpleted, then till the 1st day of April following such
conpletion is reached. [409 F-Q

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1230 of
1968.

(From the Judgnent and Decree dt. 19-2-65 of the Patna Hi gh
Court in First Appeal No. 514 of 1958).

Ni ren De and Sukumar Ghose for the Appellant.

Bi shan Narain & S. K. Sinha for the Respondent.

The Judgrment of the Court was delivered by

SARKARI A, J. This appeal, on certificate, is directed
agai nst a judgnent and decree, dated February 19, 1965, of
the High Court of Patna. It arises out of these facts.

405

At all material tinmes, holding No. 594, Ward No. 3 in the
area of the urban Minicipality, Dhanbad, was owned by the
appel | ant. _and respondents /2, 3, 4.&5. On this holding, a
C nema House known as "Ray Tal ki-e" was constructed in March

1948.

On March 31, 1948, the Conmi ssioners of Dhanbad Minicipality
served a notice on the appellant and the respondents 2 to 5,
under Section 1. 15(2) of the Bihar and Orissa Minicipality
Act, 1922 (hereinafter referred to as the Act) denmanding a
sum of Rs. 900/- as quarterly Muinicipal Tax.

The appel | ant and respondents 2 to 5, applied for review of
the assessnent. Ther eupon, the Review Committee reduced
the, Miunicipal Tax to Rs. 8 10/- per quarter, i.e. Rs. 488/-
as holding tax and Rs. 465/as latrine tax.

Aggri eved, the assessees instituted a Title Suit No.. 17/144
of 1949 in the Court of Munsif, Dhanbad, inter alia, praying
for a declaration that the assessment was ultra vires and
illegal inasnmuch as it was not made under Section 9 8 (2),
but wunder Section 9 8 (1) of the said Act The Minsif
dismissed the Suit and the) dismssal was upheld in appea

by the District Judge, Purulia, under a judgnent, dated June
17, 1952. A further appeal to the H gh Court by the
assessees was disni ssed on Decenber 4, 1957.

Def aul t havi ng been comm tted by the assessees in-paying the
tax, a demand notice, dated March 6, 1951, was served -upon
them requiring themto pay all arrear taxes then due, but
they put off paynent on one objection or the other

Subsequently, by their letter dated March -3, 195 1, the
assessees rai sed, an objection on the ground that no
assessment was made in respect of the holding in~ question.
This letter- was considered by the Comrssioners at a
neeting held on Novenber 19, 195 1. Through the Finance
Conmittee, the assessnent of holding tax was confirned in
the said neeting. Intimation of this confirmtion was
given to the assessees by a letter, dated Decenber 18,
1.951.

Thereafter, demand notices were issued to the assessees,
calling upon themto pay the tax in arrears, but they failed
to do so.

On the preceding facts, the Conmissioners of Dhanbad
Municipality, instituted Suit No. 203 of 1953 in the Court
of Subordinate Judge Dhanbad, against the appellant and
respondents 2 to 5, for recovery of Rs. 12,655/- for the
first quarter 1950-51 to third quarter 1953-54 in respect of
the holding tax and latrine tax, as arrears of Muinicipa

Taxes, in respect of holding No. 616, Ward No. 3, Dhanbad
Muni ci pality.

The def endant s-assessees in their witten statements, inter
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alia, pleaded that the Minicipality was not entitled to
recover the tax demanded, because the original assesnent
nmade on the annual value of the holding in question, was
illegal inasnmuch as the assessnment shoul d have been nade on
persons and not the annual value of the holding. The other
obj ection raised was that although a general provision under
Secti on 106 of the Act had been wundertaken by the
Muni cipality in

406

1950- 51, the assessnment of the hol ding of the defendants had
not been revised with a mala fide and inproper notive. The
defendants did not get the advantage of a fresh assessnent
and as the ol d assessnent and val uation | apsed on April 1,
1950, no tax could be realised fromthemon the basis of
this |apsed assessnent. They further pleaded that the
all eged confirmation of the assessment of the holding on
Novermber 19, 1951 by the Comm ssioners, was illegal and

wi t hout jurisdiction because no prior intimation about the
all eged confirmation was given to them before issue of
letter No. 1624/ VIl-2, dated Decenber 18, 1951
The Trial Court by its  judgnent  dated WMy 24, 1958,
di smissed the Suit, inter alia, holding, that the failure,
of the Municipality to revise the original assessnent on the
def endant s hol di ng during the gener al revision of
assessments in 1950-51, was a breach of the nandatory
provi sions of Section 106 of the Act. As a result, the old
assessnment on the basis of which the denand had been raised
bad |apsed and there being no revised assessnent of the
hol ding in question, the Minicipality was not ‘entitled to
realise any tax fromthe defendants with effect from Apri
1, 1950.
Agai nst that judgnment, the Conmi ssioners of Dbanbad
Muni ci pality preferred an appeal to the H gh Court at Patna,
whi ch al |l owed t he appeal, hol di ng-
(i) that the defendants had been rightly
assessed on the annual value of the  hol ding
and therefore the defendants liability ‘under
Section 100 in that respect could not be
di sput ed;
(ii) that the defendants had not been |eft out
from the genera., assessment of 1950-51 with
any mala fide or incorrect notive;
(iii) that froma proper construction of the
rel evant provisions of the Act, particularly
the) word "list" used in singular in~ sub-
section (2) of Section 105, and the expression
"completion of a newlist" in subsection (2)
of Section 1.06, the intention was clear . that
i f the valuation and assessnent of a
particular holding is not revised for any good
reason, then the assessnment entered- in the
previous valuation and assessnment list in
respect of that holding will remain in ' force.
It is only when a now list of valuation -and
assessment in respect of a particular hol ding,
is conplete, the assessnent of that list wll
substitute the previous assessnment based on
the previous list. Since the defendants hol d-
ing was left out fromthe general revision of
1950-51 for a valid reason, the suit demand
based on the previous |lists of valuation and
assessment in respect of suit holding, could
not |apse on April 1, 1950.
On the application of the, assessees, the H gh Court
;,ranted a certificate under Article 133 (1) (b) and (c) of
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the Constitution. Hence, this appeal

M N ren De, |earned counsel for the appellant has canvassed
before us two posts First, under the schene of the Act a
general revision of

407

assessment nust take place quinquennially and such genera
revision nust cover all the hol di ngs within the
Municipality. |If a particular holding is left out from the

revised general assessnent, then, on the conming into force
of the revised general assessnment, the old assessment in
respect of that holding also | apses. Since the appellants’
hol ding was excluded from the five-yearly revision of
assessment, the Miunicipality cannot legally recover tax in
respect of it on the basis of the old assessnment which had
| apsed on April 1, 1950. Second in any case, enhancenent of
the rate of tax by the Municipality on the holding of the
appel l ant, can-not be supported because in doing so, they
have not foll owed the procedure prescribed by the Act; that
they have not issued any proper notice or given any
opportunity of being heard with regard to the enhancenent,

to the appellant, nor was any new assessnent list, as
requi red by Section 106, prepared.
Before dealing with these contentions, it will be proper to

have a short | ook at the rel evant provisions of the Act.
Section 101 provides that "when it has been determined to
i nppose any tax to, be assessed on the annual value of
hol di ngs, the Comm ssioners, after making such inquiries as
may be necessary, shall determ ne the annual wvalue of al
hol di ngs within the nunicipality as hereinafter provided and
shall enter such value in a valuation list".
Section 102 speaks of the procedure for preparing the
val uati on list. It, inter alia, provides t hat t he
Conmi ssioners may by notice, require the owners or occupiers
of all holdings to furnish themw th returns of the rent or
annual val ue thereof.
Section 103 provides for penalty for default in furnishing
return.
Section 104 deals with the determnation of rate of tax on
hol dings. The material part of the Section reads as foll ows
"Subject to the provisions of clause (iii) of
the proviso. to sub-section ( 1) of section
82 and to the provisions of sections 84 to 88
i nclusive, the Commi ssioners, at a neeting to
be held before the close of the year next
preceding the year to which any tax which is
assessed on the annual value of holdings wll
apply, shall determ ne the percentage on the
val uation of holdings at which the tax shal
be levied, and the percentage so fixed  shal
remain in force until the order of the Conm s-
sioners determ ning such percentage shall be
rescinded, and until the Conmi ssioners  at a
neeting shall determ ne sone other percentage,
on the valuation of holdings at which the tax

will be levied fromthe begi nning of the next
year
Provided......... further t hat t he

Conmi ssioners shall not without the previous
sanction of the State Govt., decrease the rate
of any tax levied by them™
Section 105 provides for preparation of assessnent list. It
| ays down that "as soon as possible after the percentage to
which the tax is
408
to be levied for the next year has been deterni ned under the
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| ast preceding section the Comm ssioners shall cause to be
pr epar ed an assessnment list", cont ai ni ng particul ars
enunerated in clauses (a) to (h) of that Section

It is Section 106, the construction of which is in question

in the instant case. It runs as under
"Revi si on and duration of list.-(1) New
val uati on and assessnent lists shal
ordinarily be prepared, in the sane manner as
the original lists, once in every five years.
(2)Subject to any alteration or anendment mnade
under section 107 and to the result of ,’any

application under Section 116, every val uation
and assessnent entered in a valuation or
assessnment ~list shall be valid fromthe date
on which the list takes effect in t he
muni ci pality - and until the first day of the
April~ next follow ng the conpletion of a new
list."
Section 107 gives powers to the Commissioners to alter or
amend ’the assessnment list fromtine to tinme in any of the
ways enunerated in clauses (a) to (g) of sub-section (1).
Two of such ways, as provided in clauses (c) and (e), are as
under : -
"(c) By ~enhancing the " valuation of, or
assessment on, any holding, which has been
incorrectly valued or assessed by reason of
fraud, msrepresentation or mistake."
"(e) Where the percentage on the annual val ue
at which any taxis to be levied has been
al tered by the ~Comm ssioners under the
provi sion of ~section 104, by naki ng
a corresponding alteration in the anmunt of
tax payable in each case."’
Then, sub-section (2) of this Section nakes it obligatory on
the Commi ssioners to give at least one nonth’s notice to any
person interested, of any alteration which they propose to
make under clause. (a), (b), (c¢), (d) or (dd), /of sub-
section (1), and of the date on which the alteration will be
made. It is to be noted that clause (e), extracted above,
has. not been referred to in sub-section (2).
Section 115 speaks of publication of notice of assessnent.
It says that when the assessnment |ist nmentioned 'in section
89 or section 105 has been prepared or revised, the Chairman
shall sign the sanme, and shall give public notice, by beat
of drum and by placards. posted up in conspicuous places
through the nunicipality, of the place where the said |ist
may be inspected. Sub-section (2) further requires that in

all cases in which any property is for the (first time
assessed or the assessment is increased, notice shall be
given thereof to the owner or occupier of the property, if
known.

Havi ng perused the various relevant provisions referred to
by M. Niren De, we are of opinion that under the schene of
the Act, the old assessnent does not cone to an end in
respect of a hol ding

409

the noment new val uation and assessnent |ists are ordered to
be prepared by the Conmi ssioners of the Miunicipality; nor is
there anything to showthat if a holding is left out from
the general revisional assessnent for any good reason, then
in respect thereof, the old assessnent cones to an end after

five years ending on the first day of the April next
followi ng the conpletion of a new revised |ist.
M. N ren De placed emphasis on the word "all", inmmediately

preceding the word "holdings" in the latter part of Section
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102, and submitted that it indicates that no holding can be
left out fromthe preparation of valuation list.

It is nobody’'s case that the appellants’ holding was |Ileft
out from the old assessnent. So far as the revised
assessment is concerned. Section 102 has to be read not in
isolation but in conjunction with Section 106. The | anguage
of Secti on 106 is flexible enough to enabl e the
Conmi ssioners to | eave out for sone good reason, any hol ding
from the revision of the valuation and assessment |ists.
The Word "ordinarily", tones down the force of "shall’ which
i medi ately precedes it, and indicates that the requirenents
with regard to revision of the assessnent in every five
years and to include all the holdings, are not absolute but
only directory and can be departed from in extraordinary
circunstances, or in_the case of particular holdings for
good reasons. Thi s being the correct inport of the word
"ordinarily", it follows therefromthat in the case of a
hol di ng"whi ch i s excluded from the qui nquenni al revision of
assessnment. the old valuation and assessnment lists do not

| apse but continue to remain-in force till they are altered
or anended in -accordance with the procedure laid down in the
Act . This position of the lawis clear froma reading of

the last clause of sub-section (2) of Section 106, which
provides that every valuation and assessnment entered in a
val uation or assessnment |ist shall be valid fromthe date on
which the list takes effect in the municipality and unti

the first day of the April follow ng the conpletion of a new
list. The key word repeatedly occurring in the sub-section

is "list" which appears to have been advisedly wused in
singular, in contradistinction to "lists” enployed in
plural, in sub-section (2) such distinctive useof the word
"l'ist" in these sub-sections, puts it beyond doubt that in

respect of a holding which, for sone reason, is not included
in the five-yearly revision, the old valuation or assessnent
list continues till a new Est is conpleted and the 1st day
of April follow ng such conmpletion i's reached.

In this view of the matter, the H gh Court was right in
holding that the demand based on the previous ' |ist of
val uati on and assessnent of the suit holding, did not |apse
on the first of April 1950 for the nmere reason that a
general revision of valuation and assessnent lists in the
Muni ci pality was undertaken and the appellant’s hol ding  was
not subjected to that revision

410

The first contention of M. De is accordingly rejected.-

In regard to the second contention of M. De, we find that
this plea was not taken at any stage before the Courts
bel ow. It was not even faintly adunbrated in the witten
statenment filed by the defendant-appellant in the Suit. No
issue was franmed on this point, nor was any such argunent
advanced before the High Court. It is a mixed question of
law and fact. It cannot be allowed to be raised at this
stage, for the first time, in special appeal, as the plain-
tiff-respondent had no opportunity to | ead evidence to show
that the requirenents of the law had been conmplied wth
before increasing the assessnent. W are told that simlar
suits have been filed by the Mnicipality against the
appel lant for recovery of tax pertaining to subsequent
peri ods. If that be so, the appellant is at Iliberty to
raise this objection in these Suits in a proper manner
But, in this case, for reasons already stated, we refuse to
entertain this plea raised for the first tine in this Court.
No ot her point has been pressed into argunents on behal f of
the appellant. The appeal fails and is dismssed with no
order as to costs.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7

M R Appeal dism ssed.
411




