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ACT:

HEADNOTE

JUDGVENT:
THE 6TH DAY OF NOVEMBER, 1997

Present:

Hon’ blle M. Justice S.B. Mjnnudar

Hon’ bl e M. Justice MJagannadha Rao
Vijay K Mehta, Adv. for the appell ant
Wasim A, Qadri, Adv. (A C) for the Respondent

JUDGMENT

The foll owi ng Judgnent of the Court was delivered:
S. B. Maj nudar. J.

Enpl oyees’ State |nsurance Corporation has brought in
chal | enge judgnment and order rendered by a Division Bench of
the Hgh Court of Bonbay. Nagpur Bench in Letters Patent
appeal whereunder the Division Bench confirmed the order of
the Il earned Single Judge holding that the Managing Di'rector
of the respondent-conmpany is not an enployee as defined in
Section 2(9) of the Enployees’ State |Insurance Corporation
Act, 1948 (hereinafter referred to as 'the Act’). The
present appeal on grant of special |eave to appeal under
Article 136 of the Constitution of India reached fina
hearing before wus. W have heard |[|earned advocate for the
appel | ant-Corporation as well as |earned advocate  Shri S.
Wasim A. Qadri, who was requested by us to assist the Court
as am cus curiae, as respondent-conpany being served has to
thought if fit to appear through any counsel. Before
considering the nmain question in the controversy between the
parties it 1is necessary to note the backdrop facts |eading
to these proceedings.

Background Facts.

Respondent is a private |imted conpany incorporated
under the Conpanies Act, 1956. It is engaged in the
manuf acture of notor seats. Its factory at the relevant tine
was |l ocated in MI1.D.C. Nagpur. It also had a branch factory
at Nagpur. On or about 09th Septenber 1969 the Board of
Directors of the respondent-conmpany resolved to el ect one of
the directors Shri V.N Dhanwate as Managing Director of the
conpany and also conferred on himthe authority to borrow,
invest and lend the funds with certain limtation specified
in the Resolution. The Board of Directors also resolved to
grant annual remuneration of Rs. 12,000/- to Shri Dhanwate
for rendering services as Managing Director. The appell ant-
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Corporation by its communication dated 23rd WMy 1974
i nforned the respondent-conpany that Shri Dhanwate being the
Managi ng Director who was also paid a regular remuneration
was to be included along with other 19 enpl oyees engaged for
wages by the conpany for the purposes of coverage of the
conpany as a factory under Section 2 Sub-section (12) of the
Act. after considering all the facts and circunstances the
appel | ant-Corporation by its order dated 1st July 1974
directed that the conmpany be covered as a factory under
Section 2 sub-section (12) of the Act and hence it was
directed to conply with the provisions of the Act.

Bei ng aggrieved by the appel l ant’s decision the
respondent - conpany noved  in application under Section 75
read with Section 76 of the Act before the Enpl oyees’ State
I nsurance Court. The Insurance Court by its judgnent dated
05th Sept enber 1975 allowed the application of the
respondent - conpany-and held that the conmpany is not covered
by Section 2 sub-section (12) of the Act as it had only 19
enpl oyees ‘and - shriDhanwate cannot be treated to be an
enpl oyee wi-thin the neaning of Section 2 sub-section (9) of
the Act and hence the Conpany cannot be said to have
enpl oyed 20 enpl oyees so as to be covered as a factory under
Section 2 sub-section (12) of the Act. The said decision of
the ESI Court was ~chal l'enged before the H gh Court in
appeal . Learned Single Judge of the H gh Court agreed with
the ESI Court and dismissed the appeal.  The appellant-
Corporation thereafter carried the matter in Letters Patient
Appeal under C ause 15 thereof. The  Division Bench of the
H gh court by the ‘inpugned judgnment dismissed the said
appeal and concurred with the view of the  |earned Single
Judge that the Managing Director Shri Dhanwate coul d not be
held to be an enployee within the nmeaning of Section 2 Sub-
section of the Act.

Contentions of Learned Counsel

In Support of the appeal the I|earned counsel for the
appel | ant - Cor porati on vehenmently contended that the decision
rendered by the ESI Court and as confirmed by the | earned
Single Judge and the Division Bench of the H gh ' Court did
not correctly interpret the relevant provisions of the Act
especially Section 2 Sub-section (9) and Section 2 sub-
section (22) of the Act. That the Division Bench of the Hi gh
Court had erred in laking the view that the Managing
Director was principal enployer as defined by Section 2 sub-
section (17) of the Act and as such could not sinultaneously
be treated as an enployee as per Section 2, sub-section (9)
of the Act. It was also subnmtted that the H gh Court had
erred in relying upon decision of this Court in the case of
Regional Director Enployees State |I|nsurance | Corporation
Trichur V. Ranmanuja Match Industries [(1985) 2 SCR  119]
which did not apply on the facts of the present case. On the
contrary according to him the controversy in the  present
case had to be decided in the light of judgnent ‘of this
Court in the case of Shri Ram Prasad v. Conmi ssioner of
Income.tax. New Delhi, [AIR 1973 SC 637]. It was also
contended that in any view of the matter even assum ng that
the Managing Director could be considered to be a principa
enpl oyer as defined by Section 2 sub-section (17) of the Act
there was nothing illegal in he being treated simultaneously
as an enployee if he satisfied all the requirenents of
Section 2(9) of the Act. In support of these contentions
| earned counsel placed reliance on various decisions of the

H gh Court to which we wll nake a reference at an
appropriate stage in this judgnent.
Learned counsel Shri Qadri, amcus curiae, was good

enough at our request to look into the nmatter and fairly
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pl aced for our consideration the relevant aspects of the
matter centering round correct construction of t he
provisions of the Act. He submitted that even if Managi ng
Director could be considered to be a principal enployer it
could not be said that the he could not have sinultaneously
a dual capacity of being an enployee on renuneration. He
however placed before us the contrary view taken by the High
Court of Calcutta in the case of Enployees’ State |nsurance
Corporation v. Ms. Ashok Plastic (P) Ltd. 1988 Lab. |.C
793. He also invited our attention to other judgnent of the
Hi gh Courts and of this Court which will be referred to by
us hereinafter.

Consi deration of Point in Dispute.

The controversy in the present case rotates round the
interpretation of the term‘enploye’ as defined by Section 2
Sub-section (9) of the Act. It reads as under

"2(9). ‘enployee’ _means by person

enployed fro wages in or in

connection w.th the work of a

factory or —establishnent to which

this Act applies and-

(1) Wo is directly enployed by the

princi pal enmpl oyer on any work of,

or incidental ~or prelimnary to or

connected with the work of, the

factory or establishnment whether

such work is done by the enpl oyee

in the factory or establishnent or

el sewhere; or

(11) who is enployed by or through

an inmmediate enpl oyer on the

prem ses of t he factory or
est abl i shnent or under the
super vi si on of t he princi pa

enpl oyer o his agent on work which
is ordinarily part of the work of
the factory or establishnment or
which is prelimnary to the work
carried on in or incidental to the

pur poses of t he factory or
est abl i shnent; or
(i) whose services are

temporarily lent or let on hire to
the principal enpl oyer by t he
person with whomthe person whose
services are so lent or let on hire
has entered into a contract of
service; and includes any person
enpl oyed for wages on any work
connected with the admnistration
of the factory or establishnment or
any part, pur chase or branch
thereof or with the purchase or
branch or wth the purchase of raw
materials for, or the distribution
or sale of the products of, the
factory or establishnent, or any
person engaged, as an apprentice,
not being an apprentice engaged
under the Apprentices Act, 1961, or
under the standing orders of the
est abl i shment ; but does not
i ncl ude-

(a) any nenber of the India naval,
mlitary or air forces; or
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(b) any person so enployed whose
wages (excluding remnmuneration for
overtime work) exceed such wages as
may be prescribed by the Centra
Gover nment .

Provided that an enployee whose
wages (excluding renmuneration for
overtime work) exceed such wages as
may be prescribed by the Centra
Governnment at any tinme after (and
not before) the beginning of the
contribution period, shall continue
to be an enployee until the end of
the period;"

A nmere |look at the aforesaid provisions shows that

before a person can be said to be an enpl oyee the foll ow ng
characteristics nmust exist qua his service conditions-

(1)

(2)
(3)

(4)

(5)

(6)

secti

He shoul d be enployed for wages. This woul d pre-suppose
rel ati onshi p between himas " enployee on the one hand
and the i ndependent enployer on the other
Such-enploynment nust-be in connection with the work of
the factory or establishnent to which the Act applies;
He must be directly enpl oyed by the principal enployer
on any work of, or incidental or prelimnary to or
connected with work of, the factory or establishment;
In the alternative he should be enployed by or through
an imredi ate  enployer on the prenises  of factory or
establi shment ' or under supervi sion of princi pa
enpl oyer or his agent;

We are not concerned wth clause (3) of the said
definition. But the inclusive part of definition being
rel evant has to be noted as Condition No.5. He should
be empl oyed for wages on any work connected with the
admi nistration of the factory or establishnment or any
part, departnent or branch thereof. W are also not
concerned with the exenpted categories of persons in
the present case and hence we need not dilate on the
sane.

This is subject to the further condition that the wages
of the person so enployed excluding renuneration for
overtime should not exceed such wages as prescribed by
the Central CGovernnent.

The definition of ‘wages’ is provided in Section 2 sub-
on (22) of the Act. It reads as under

"2(22). ‘wages" neans al |
remuneration paid or payable, in
cash to an employer, if the terns

of the contract of enploynent,
express or inplied, were fulfilled
and includes any paynent to an
enpl oyee in respect of any period

of authorised | eave, | ock-out,
strike which is not illegal or |ay-
of f and ot her addi ti ona
remuneration, if any pai d at

i nterval s not exceedi ng two nonths,
but does not i ncl ude-

(a) any contribution paid by the
enpl oyer to any pension fund or
provi dent fund, or under this Act;
(b) any travelling allowances or
t he val ue of any travel ling
concessi ons;

(c) any sum paid to the person
enpl oyed to defray special expenses
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entailed on himby the nature of

hi s enpl oynent; or

(d) any gratuity payabl e on

di scharge; "

A conjoint reading of the aforesaid provisions of the
Act clearly indicates that Shri Dhanwate who was one of the
directors of the conpany was entrusted wth the work of
Managi ng Director on remuneration of Rs.12,000/- per year
that is, Rs. 1000/ - per nonth and in view of this
remuneration he had to discharge his extra duties as
Managing Director even apart from his function as an
ordinary director. Thus it could not be gainsaid that he was
receiving this remuneration under the contract of enpl oynent
pursuant to the resolution of the Board of Directors and
that renuneration was paid to himbecause he was carrying on
his extra duties as Managing Director. So far as the first
condition is concerned it nust, therefore, he held that he
was a person enployed for wages and his enployer was the
conpany which is a legal entity by itself. It could not,
therefore, be said that he was a self enployed person or
agent of the enployer which would be the case of a managi ng
partner in a partnership firmwhich by itself is not a |l ega
entity. The first conditionis, therefore, clearly satisfied
inthe present case. So far as the second condition is
concerned it also/cannot be denied that the duties as a
Managi ng Director were entrusted to himin connection with
the work of the establishnment and for such work which he
woul d carry out he would be entitled to the renuneration of
the Managing Direct.  The Hi gh court has placed strong
reliance on the Articles of Association which stated the
extra duties of Managing Director. But those extra duties
were in connection with the work of the establishment and
not dehors it and it was for these extra duties that he was
to be paid the renuneration which otherwi se would not have
been paid to him if he had remained an ordinary director.
Consequently the enphasis put. by the H gh Court on these
extra duties to be carried out by the Managing /Director
woul d not detract from the applicability of the second
condition of the definition of ‘enployee’. So far ‘as the
third condition is concerned, by the resolution of the Board
of Director he was directly enployed and entrusted with the
work of Managing Director. The said condition is also,
therefore, satisfied. The alternative condition no. 4 would
not obviously apply on the facts of the present case as it
is not the case of the respondent-conpany that Shri Dhanwate
was enployed through any imediate enployer other than the
principal employer. So far as condition no.5 is concerned
Shri Dhanwate can be said to have been enpl oyed for wages on
any work connected with the admnistration of the
establ i shnent as his functions as Managing Director entitled
hi, as noted by the Hgh Court, to borrow npney not
exceeding Rs. 10,00,000/- at any tine wth or ‘wthout
security as he deened fit. He was al so authorised to invest
a sum not exceeding Rs. 10,00,000/- in aggregate in either
novabl e or inmovable assets as may be necessary. He was
further enmpowered to lend a sum not exceeding Rs.1,000/-
wi thout any security. These all were funds of the conpany
which could be invested by him even the power to borrow
noney was also for the purpose of the conpany. Al these
activities were connected with the admnistration of the
factory. The fifth condition was also, therefore, satisfied
by him So far as the last condition is concerned it is also
not in dispute between the parties that renmuneration of Rs.
12,000/ - per vyear Rs.1000/- per nmonth as paid to himfor
di scharging his duties as Managing Director remained within
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the permssible limts of wages as prescribed by the Centra
Covernment at the relevant tinme for applicability of the
definition of the term ‘enployee’ as per Section 2 sub-
section (9) of the Act. Thus all the requisite conditions
for applicability of the term‘enployee’ as defined by the
Act stood satisfied in the case of Shri Dhanwate.

However the Division Bench of the H gh Court in the
i mpugned judgnent has placed enphasis on the fact that
because Shri-Dhanwate was appointed as a Managing Director
with wide powers as aforesaid he could be said to be
principal enployer. ‘Principal enployer’ is defined by
Section 2 sub-section (17) of the Act as under

"2(17). ‘Principal enployer’ neans-

(i) in a factory, the owner or

occupi er of the factory, and
i ncl udes the nanagi ng-agent of such
owner or occupi er, t he | ega

representative of° a deceased owner

or occupier, and where a person has

been naned as the nmanager of  the

factory under the Factories Act,

1948, the person so naned;

(ii) in any establishment under the

control of any departnent of any

Government in/ India, the authority

appointed by such Governnment in

this behalf ‘or where no authority

is so appointed the head of  the

depart ment ;

(iii) in any other establishnent,

any person responsible for the

supervision and control of the

establishment ;

The above provision would apply in a case where the
Managing Director is found to be the owner or occupier of
the factory. Now it is obvious that Minaging Director by
hi nsel f cannot be said to be the owner of the factory which
belongs to the private limted conpany, nanely, the
respondent herein and the working of the factory is
controlled by the entire body of Board of Directors. But the
Managi ng Director though being one of the directors cannot
be said to be the sole owner of the factory, Nor can he said
to be an occupier of the factory as the does not occupy the
factory only by hinself. It is also not the case of the
respondent that Shri Dhanwate had been nanmed an-occupier of
the factory wunder the Factories Act, 1948. So far as the
term ‘occupier’ of the factory is concerned it is- defined by
Section 2 sub-section (15) of the Act to have the neaning
assigned to it in the Factories Act. 1948. Dealing with the
definition of the said termas found in Section 7(1) of the
Factories Act Dr. A'S. Anand, J., speaking on behalf of a
Bench of two learned Judges of this court in the case of
J.K Industries Ltd. & Os. v. Chief Inspector of Factories
and Boilers & Ors. [(1996) 6 SCC 665] held that to be termed
as an occupier of the factory within the neaning of Section
2(n) of the Factories Act the person concerned nust have
ultimate control over the affairs of the factory. Dealing
with the question as to who can be said to be having
ultimate control over the affairs of the factory owned by a
conpany the follow ng pertinent observation were made in
para 21 of the Report as under

"There is a vast difference between

as person having the ultimte

control of the affairs of a factory

and the one who has imrediate or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 13

day-to-day control over the affairs

of the factory. In the case of a

conpany, the wultimate control of

the factory, where the conpany is

the owner of the factor, always

vests in the conpany, through its

Board of Directors. The Manager or

any other enployee, of whatever

status, can be nomnated by the

Board of Directors of the owner

conpany to have imediate or day-

to-day or even supervisory contro

over the affairs of the factor.

Even where the resolution of the

Board of Directors says that on

of ficer or enpl oyee, other than one

of the directors, shall have the

‘ultimate’ control over the affairs

of the factor, it would only be a

canouflage or an artfu

ci rcunvention because  the ultimate

control cannot be transferred from

that of the conpany,  to of its

enpl oyees or offices, except where

there is a conpete transfer, of the

control of the affairs of the

factory."

It cannot, therefore, be said as assuned by the High
Court in the inpugned judgnent that Shri Dhanwate being
appointed as a Mwnaging Director could be said to be
principal enployer within the neaning of Section 2 sub-
section (17) of the Act as he could be said to be occupier
within the neaning of Section 2 (15) of the Act read with
Section 2 (n) of the Factories Act. As per the Articles of
Association the ultimte control over his working was with
the Board of Directors as a whole as the H gh court has
noted that Shri Dhanwate was allowed to exercise all the
powers exercisable by a director under the supervision and
control of the Board of Directors.

But even assuming that the Hgh  Court was right that
Shri Dhanwate could be said to be principal enployer there
is nothing in that Act to indicate that a Managing Director
being the principal enployer cannot al so be an enpl oyee. |t
ot her words he can have dual capacity. So far as this aspect
of the matter is concerned we <can profitably referto a
deci sion of a Bench of three | earned Judges of this Court in
the case of Shri Ram Prasad (supra). In that case this Court
was concer ned with the question whether ‘the Managing
Director of a conmpany can be said to be a servant of the
conpany whose renuneration could be treated to be salary
assessable to incone tax. The rel evant observations of this
court speaking through Jagannmohan Reddy, J., as found in
paragraph 6 and 7 of the Report read as under

"Cenerally it may be possible to

say that the greater the anpunt of

direct control over the person

enpl oyed, t he st ronger t he

conclusion in favour of his being a

servant. Simlarly the greater the

degree of independence the greater

the possibility of the services

rendered being in the nature of

principal and agent. It is not

possible to lay down any precise

rule of law to distinguish one kind
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of enploynent fromthe other. The
nature of the particular business
and the nature of the duties of the
enpl oyee wil | require to be
considered in each case in order to
arrive at a conclusion as to

whet her the person enployed is a

servant or an agent. Though an

agent as such is not a servant, a

servant is generally for some

pur poses hi s master’s implied
agent, the extent of the agency
dependi ng upon t he duties or

position of the servant. It s

again true that a director of a

conpany is not a servant but an

agent inasnuch as the conmpany
cannot act ~in its own person but
has only to act through directors
who " qua the conpany have  the
relationship of an _agent to “its
principal. A Mnaging Director may
have a dual capacity.” He may both
be a Director as well as enpl oyee,
dependi ng upon the nature of his

wor k and the terns of hi s

enpl oynent. \Whet her or not a

Managi ng Director is a servant of

the conpany apart from his being a

Director can only be determ ned by

the articles of association and the

terns of his enploynent."

I n paragraph 13 of the Report relying on the Article of
Association and terns and conditions~ of the agreenent
appointing the assessee as Managing Director the follow ng
pertinent observations were nade

"Where the articles of association

and terns and conditions of the

agreement definitely indicate that
the assessee was appoi nted to
manage the business of the conpany
in terns of the articles of
association and within the powers
prescribed therein and under the
terns of the agreenent he can be
removed for not discharging the
work diligently or if is found not
be acting in the interests of the

Conpany as Managing Director, then

it can hardly be said that he is an

agent of the conpany and not a

servant.

The Contr ol which the conpany

exerci se over the assessee need not

necessarily be one which tells him
what to do from day to day. Nor
does supervision imply that it
shoul d be a continuous exercise of
the power to oversee or superintend
the work to be done. The contro

and supervision is exercised and is
exerci sabl e in terms of t he
articles of association by the

Board of Directors and the conpany

inits general neeting. The fact
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that power whichis given to the
Managi ng Director enmanates fromthe
articles, of associ ation whi ch
prescribes the [imts of t he
exerci se of that power and that the
powers of the assessee have to be
exercised wthin the terns and
limtations prescribed thereunder
of the Directors in indicative of
his being enployed as a servant of

the conpany. Hence remruneration
payable to the assessee would be
sal ary."

We have already seen the powers and duties of Mnagi ng
Director as entrusted to Shri Dhanwate as per the Articles
Associ ation. They clearly indicate that he had to work under
the control and supervision of the Board of Directors and to
di scharge his function to earn hi's remunerati on of Rs. 1000/ -
per nmont h by working as Managi ng Director and by discharging
extra duties as entrusted to him

The aforesai d decision of this Court clearly rules that
the Managing Director while ~acting as such can have dua
capacity both as Managing Director on the one hand and as
servant or enployees of ~the conmpany on the other. The
Di vi sion Bench is/the inpugned judgnent with respect was in
error in bypassing the ratio of the aforesaid decision of
this Court by observing that it was a judgnent rendered
under the |Inconme Tax Act and, therefore, it had no bearing
on the schene of the present Act. W also find that the
Di vi sion Bench was equally in error when it placed reliance
for its decision on the judgnment of this court in the case
of Regional Director Enployees State I'nsurance Corporation
Trichur v. Ramanuja Match Industries (supra). In the said
decision a Bench of two |earned Judges of this Court held
that a partner of a firmreceiving salary is not an enpl oyee
within the meaning of Section 2 sub-section (9) of the Act.
Ranganath Msra, J. (as the then was), speaking /for this
court held that the partners cannot be held enpl oyees of the
partnership firm A partnership firmis not a legal ‘entity
and in a partnership firmeach partner acts as an agent of
the other. The position of a partner qua the firmis thus
not that of a nmaster and a servant or enployer and enployee
whi ch concept involved an elenment of subordination and not
that of equality. The partnership business belongs tothe
partners and each one of themis an owner thereof. |In comon
parl ance the status of a partner qua the firm is thus
different from enployees working under the firm It may be
that a partner is being paid sone renuneration for. any
special attention which he devoted but that @ would not
i nvol ve any change of status and bring him within the
definition of enployee.

We fail to appreciate how these observations can ever
be pressed in service on the facts of the present case.
Respondent-conpany is not a partnership firm it is_ a
separate legal entity. It has chose one of its directors to
act as Managing Director on paynent of remuneration for the
extra work to be done by himas such. He has to discharge
his function as Managing Director under the supervision of
the entire Board of Directors. Thus there is enployer-
enpl oyee rel ationship between two separate entities. On the
one hand is the Managing Director enployed as such and on
the other the respondent-conpany being a separate |ega
entity which enploys him |In this connection we may also
usefully refer to a decision of this Court in the case of
Bacha f. @uzdar v. Commissioner of Income-Tax, Bonbay
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[(1955) 1 SCR 876]. A Constitution Bench of this Court
speaki ng t hrough Ghul am Hasan, J., brought out the clear
| egal distinction between a firmand a conpany by observing
that the position of a shareholder of a company is
altogether different fromthat of a partner of a firm A
conpany is a juristic entity distinct fromthe sharehol ders
but a firmis a collective nane or an alias for all the
partners. OF course the decision was rendered in the |ight
of Income-tax Act wherein the question was whet her
agriculture income would include the divided paid to a
shar ehol der of a conpany.

It nust, therefore, be held that the Managi ng Director
of respondent-conpany could not be treated on par wth
partner of a partnership firm being given sone remuneration
for his extra work. The decision of this Court in Ramanuja
Mat ch I ndustries (Supra) was, t her ef or e, clearly
i napplicable to the facts of ~the present case and was
erroneously pressed in service by the Division Bench of the
Hi gh Court in the inpugned judgnment in deciding the appea
of the appell ant -Corporation

Now is the time for-us torefer to decisions of other
H gh Courts and this Court ~to which our attention was
invited by the learned counsel for the parties appearing
bef ore us.

A Division Benchof the Karnataka Hi gh Court in the
case of Regional Director, Enployees’ State |nsurance Corpn
v. Ms. Margarine & Refined Ols Co. (P) Ltd., Bangal ore
1984 Lab. [|.C 844 'took the viewwhich has comuanded to us
in the present proceedings. It -was held by the H gh Court
that the Managing Director of a private limted conmpany was
an enpl oyee as defined by Section 2 sub-section (9) of the
Act. In this connection it was observed by the H gh Court
that a conpany is a | egal person and a corporate entity and
as such it can enploy one of its directors as Managing
Director. the Managing Director~ of the Conpany covered by
the Act becones an enployee of the company within the
nmeani ng of Section 2(9) of the Act and remuneration paid to
himfor the functions he discharges as Managing Director
woul d anount to wages as defined under Section 2(22) of the
Act for the purpose of cal cul ati ng enployees’ contri bution
The aforesaid deci si on of the High Court ~correctly
interprets the relevant provisions of the Act:

In the case of Non-Ferrous Rolling MIls (P) Itd. wv.
t he Regi onal Director, Enpl oyees’ State I nsur.ance
Corporation, Madras 1977 Lab.1.C. 1706 a learned Single
Judge of the H gh Court of Madras held that a director of a
private limted conmpany appointed on rermuneration to be the
Managi ng Director of the factor, could still be said to be
an enployee of the conpany as he was getting wages within
the neaning of Section 2 sub-section (22) of the Act. It was
also held that even if the director of the conmpany was
entrusted with the work of managing the factory and thus
could be treated to be principal enployer as defined by
Section 2 sub-section (17) of the Act, he could still be
treated as an enployee of the conpany within the neani ng of
section 2(9) of the Act as he satisfied all the relevant
conditions of the said definition. For conmng to that
conclusion reliance was placed on a decision of the Privy
Council in the case of Lee v. Lee’'s Air Farming Ltd. [1961
A.C. 12] and also on a majority decision of the Court of
Appeal in England in the case of Boulting v. G nematograph
Associ ation etc. [(1963) 1 All ER 716].

In the Privy Counsel case one Lee who was the governing
director of a private limted conmpany which was formed for
the purpose of carrying on the business of serial top-
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dressing, was also a qualified pilot manning the conmpany’s
aircraft. Wiile piloting one of the conpany’'s aeropl anes,
Lee killed. H's widow clained conpensation for his death
under the New Zeal and Workers conpensati on Act, 1922 agai nst
the conpany. The Privy Council had to exam ne the question
whet her Lee even though being a governing director of the
conpany could still be treated as a worker of the conpany
when he was flying the conpany’'s aircraft as pilot on
remuneration. The judicial committee of the Privy Counci
observed that conpany was different entity from Lee.
Al t hough Lee was the governing director of the company, he
was nonet hel ess a worker under the company while flying its
aircraft for wages. On the npot question posed for their
consideration the Privy Council laid down the |egal position
inthe following terms :

"EX facie there was -a contract of

service. Their Lordships concl ude,

therefore, that the real |issue in

the case is whether the position of

the ' deceased as sole governing

director made it inpossible for him

to be the servant of the respondent

conpany in the capacity of chief

pilot of that conpany. 1In their

Lordships’ view, ~for the reasons

whi ch have been indicated, there w

as no such inmpossibility. The

respondent conpany and the deceased

were separate legal entities. Their

Lordshi ps consider, therefore, that

the deceased was a worker.

In this connection we nay also usefully refer to the
decision of the Court of Appeal in the case of Boulting v.
C nemat ograph Association FEtc. (Supra).  In that case the
court of Appeal had to decide the -question whether two
brothers who bore the name of Boulting and who were the
managi ng directors of a filmconpany called the Charter Film
Production Co. Ltd. could be regarded as enployees of the
conpany, because they also did work for the same conmpany on
the technical side of filmproduction as film directors,
filmproducers, filmeditors and film script witers. The
question arose out of a controversy wth-a trade union of
workers of the film industry in Britain. Eligibility for
nmenbership of this trade union was governed by R'7 of the
Articles of Association. This rule provided that the
associ ation shall consist of all enployees engaged on the
t echni cal side of film production. The Court of appeal, by
amjority, held that the two nmnaging directors were
enpl oyees within the neaning of the rule above -quoted
nonet hel ess they being managing directors of the enpl oyer
conpany. In this connection the observations of - Upjohn,
L.J., constituting the mgjority of the Court of | Appea
deserve to be noted as under :

"I cannot nyself escape from the

concl usion that the position of the

Boul ti ng Br ot hers, al t hough

anonal ous per haps, it strictly

within the wording of R 7, for they

are in fact enployees of Charter

engaged on the technical side of

filmproduction. True it is that as

directors, they are not enployees,

but it cannot, | think be doubted

that a nanaging director may for

many purposes properly be regarded
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as an enpl oyee. "

The decision of the Mdras High Court following the
aforesaid decision |lays down the correct |egal position
Thus even assuming that Shri Dhanwate was a principa
enpl oyer even the in the light of the aforesaid discussion
it has to be held that he could have a dual capacity both a
Managi ng Director on the one hand and as an enpl oyee of the
conpany on the other.

W nmay at this stage refer to two decisions to which
our attention was invited by |earned am cus curiae counsel
A Division Bench of the Hi gh Court of Kerala in the case of
Enpl oyees’ State |Insurance Corporation, Ernakulamv. Victory
Tile Works [44 Indian Factories Journal 304] had to consider
whet her a person who satisfies the definition of ‘principa
enpl oyer’ under Section 2 (17) of t he Act could
si mul taneously satisfy the requirenments of the definition of
the term ‘enployee’ _under Section 2(9) of the Act.
Subranmoni an Poti, J. (as the then was), speaking for the
court observed that Enpl oyees’ State Insurance Act, 1946 is
i ntended to cover all wage-earners whether they are nanager
supervisors, clerks, worknmen or any other class of enployees
provided they fall within the definition of ‘enployee under
Section 2(9) of the Act. It is order fromthe schenme of the
Act that there is no apparent conflict of interest between
the principal enployer and the enployee and there is no
reason why if a person falls wthin the definition of
“principal enmployer’ he cannot in certain cases be also an
‘enpl oyee’ he cannot in certain cases be al so an ‘'enpl oyee’
In our view, the aforesaid decision squarely falls in line
with the scheme of the Act and the decisions of other Hi gh
Courts on the point to which we have nmmde a reference
earlier.

Now is the tine for us to consider the dissenting voice
of Calcutta H gh Court emanating from its decisionin the
case of Ms Ashok Plastic (P) Ltd. (Supra). In that case of
director of the conpany who was paid for sonme renuneration
was held not to satisfy the requirenments of Section 2(9) of
the Act, Now it nust be noted that the Cal cutta H gh Court
in that case was considering an entirely different fact
situation. Being a director of the conpany some remruneration
was paid to him in connection wth his specialised
activities. It was found as a fact that he was not enployed
on remuneration on a regular basis. This distinctive
features itself would rule out the applicability of the said
decision to the facts of the present case. However certain
observation were nmade by Sukumar Chakravarty, J., speaking
for the Division Bench of the Calcutta H gh Court in that
case in paragraph 27 of the Report to the follow ng effect

"It is true that "wages" as defined

inS 2 (22) of the Act nmeans "al

remuneration paid or payable in

cash to an enployee, if the terns

of the contract of enpl oyment

express or inmplied were fulfilled

and includes......... ". For Laking
the character of "wages" as defined
in t he above Section

“remuneration" rmust be paid or
payabl e in cash to an enpl oyee. Al

renmuneration wll not take the
character of "wages" wthin the
neani ng of S.2(22) of the Act. The
speci al allowance of Rs.300/- or
Rs.500/- as the case may be, which
is being paid to the Director, Shr
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Gupta under the description of

remuneration in the instant case is

therefore not the "wages" wthin

the meaning of S.2(22) of the Act."

The aforesaid observation, in our view, are not borne
out from the express |anguage of Section 2 sub-section (22)
of the Act which defines "wages" to include any types of
remuneration paid or payable to an enployee. If a person
satisfies the definition of the term"enployee" as found in
Section 2 sub-section (9) of the Act and is paid
remuneration for discharging the extra work assigned to him
for earning such remuneration it cannot be said that it
woul d not be "wages" as wrongly assumed by the Hi gh Court in
the aforesaid decision in paragraph 24 of the Report.

As a result of the aforesaid discussion it rmust be held
that the Division Bench of the H gh Court in the inpugned
judgrment had erred in taking the view, on the facts of the
present case, that Shri Dhanwate as Managing Director of the
conpany was not an enployee within the nmeaning of Section 2
sub-section(9) of the Act. On the other hand it nust be
held that _he was an enployee of the conpany and as such
could be added to the list of remmining 19 enpl oyees so as
to nmake a total of 20 for covering the establishnent under
Section 2 sub-section (12) of the Act which defines
"factory) to nean, "any premses including the precincts
thereof (a) ........ ; or (b) whereon twenty or nore persons
are enployed or were enployed for wages on any day of the
proceeding twelve months, and in any part  of which a
manuf acturing process in being carried on wthout the aid of
power or is ordinarily so carried carried on".

Before parting with this case we nmust put on record out
hi gh sense of appreciation for the assistance rendered by
the am cus curiae advocate Shri Qadri-at our request.

In the result this appeal is-allowed. The judgrment and
order of the Division Bench of the H gh Court in Letters
Pat ent Appeal No. 14 of 1985 are set aside. Simlarly the
judgrment of the learned Single Judge of the Hi gh Court as
wel | as that of ESI Court in the Case No. 2 of 1974 are al so
set aside and the ESI Case No. 2 of 1974 filed by the
respondent-conpany is ordered to be disnmssed. “Odered
accordingly. No costs.




