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ACT:

Madras Mdtor Vehicles Taxation Act (3 of 1931)-Tax on
contract Carriages enhanced by notification-If violative of
Art. 301- Mbti ve for enhancing t ax, i f rel'evant-|f
di scrimnatory as conpared to stage carriages and ‘violative
of Art. 14.

HEADNOTE:

The enhancenent of notor vehicles tax on omi buses i nposed
by the State Governnent, by notification dated Septenber 20,
1971, from Rs. 30/ per seat per quarter to Rs. 100 per seat
per quarter was chall enged on the foll owi ng grounds : -

(1) The notification was not a neasure of taxation but a
device to elimnate the conmpetition of omibus"™ with  stage
carriages run by the Governmnent;

(21 Since the tax operates as a restriction on the- freedom
of trade, commerce and intercourse within the State, it
could be inposed only by a law which had obtained the
previous sanction of the President under Art. 304. and as
the notification was issued by the governnent in the exer-
cise of its delegate power, it was not a law nmade by the
| egi sl ature, nor could the previous sanction of t he
President be obtained for it; and

(3) The distinction made between contract carriages and stage
carriages. in the matter of levy of vehicle tax offends Art.
14.

Rej ecting the contentions.

HELD : 1. The tax was inposed by the Governnent in the
exercise of its power wunder S. 4 of the Madras Motor
Vehicles Taxation Act, 1931. As the State Legislature was
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conpetent to pass the Act and as the Governnent is
authorised under s. 4 to levy the tax, the question of the
notive with which the tax was inposed is immterial. There

can be no plea of a colourable exercise of power to tax if
the CGovernment had power to inpose the tax and the fact that
the inposition of the tax was for the purpose of elimnating
conpetition would not detract fromits validity. [720A- B]

2. (a) Article 301 inmposes a general limtation on al

| egislative power in order to secure that trade, comrerce
and intercourse throughout the territory of India shall be
free. The word 'free’ does not nean freedom from regul a-

tion. There is a distinction between laws interfering wth
freedom to carry out the activities constituting trade and
law inmposing on those engaged therein rules of proper
conduct or other restraints directed to the due and orderly
manner of carrying out the-activities. This distinction is
described as regulation. The true solution in any given
case could be found by distinguishing between features of
the transaction or activity.in virtue of which it fel

within the category of trade, commerce and intercourse and
those features which, though invariably found to occur in
sone formor another in the transaction or action are not
essential to the conception. what is relevant is the
contrast between the essential attributes of trade and
commerce and the incidents of the transaction which do not
give it necessarily the character of trade and comerce.

Laws for government of such incidents, ,regulate’ . If a tax
is conpensatory or  regulatory, it -cannot operate as a
restriction on the freedom of trade or comerce. A

conpensatory tax is based on the nature and the extent of
the use nmade of the roads. if the proceeds are devoted to
the repair, upkeep, maintenance of relevant roads and the
col I ection of the exaction involves no substanti a

interference wth the novenent. What is essential for the
purpose of securing freedomof movenent by road is that no
pecuni ary burden shoul d be placed upon. it
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whi ch goes beyond a proper reconpense to the state for the
actual use nade of the physical facilities provided in the
shape of a road. Modtor vehicles require, for their safe

efficient and econonical use, roads of considerable w dth,
hardness and durability. and the maintenance of such roads
will cost the governnent noney. But, because the users of
vehi cl es generally and of public notor vehicl es in
particular, stand in a special and direct relation to  such
roads, and nmay be said to derive a special and direct
benefit fromthem it is not unreasonable that they should
be called upon to make a special contribution to their
mai nt enance over and above their general contribution as tax
payers of the State. [721CH 722B-F]

(b) In the counter affidavit filed on behalf of the State,
the avernent in that Governnment has incurred an expenditure
of Rs. 19.51 crores in the year 1970-71 on the naintenance
and construction of roads while the receipts fromout of the
vehicle tax was only Rs. 16.38 crores. It would not  be
right to say that a tax is not conpensatory because the
precise or specific amount collected is not actually wused
for providing any facilities, and a wrking test for
deci di ng whether a tax is conpensatory or not is to enquire
whet her the trades people are having the use of certain
facilities for the better conduct of their business and not
paying patently nmuch nore than what 1is required for
providing the facilities. It would be inpossible to judge
the conpensatory nature of a tax by a neticulous test and,
in the nature of things, it could not be done. It is always
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difficult to evolve a formula which will in all cases ensure
exact conpensation for the use of the road by vehicles
having regard to their type, weight and nileage. Rough
approxi mati on, rather than mathematical accuracy is all that
is required. [722G 723A-D

Aut omobi | e Transport (Rajasthan) Ltd. v. State of Rajasthan
[1963] 1 S.C. R 491 foll owed.

(c) If the tax is attacked on the ground that it 1is
excessive, the burden ,of proof is upon the one attacking
its wvalidity. The amount of the charges and the nethod of
collection are primarily for determination by the State
itself, although they nust be reasonable and fixed according
to sone uniform fair and practical standard. Al though any
nmethod of taxation which has a direct bearing upon or
connection with the use of the highways is apparently valid,
a tax which has no such apparent bearing and is not shown to
be compensatory, ~but is rather a tax on the privilege of
engaging in trade and comerce, i s beyond the power of the
State. 't is also not necessary that there should be a
separate " fund or expenses-allocation of noney for the
mai nt enance of roads to prove the conpensatory purpose when
such purpose is proved by alternative evidence. [723G 724B]
(d) It could not be saidthat vehicle tax can be |evied
only for the the of ‘the road in existence and that the |evy
is not conpensatory because governnent, has included the
cost of the construction of newroads alsoin their ’'road
costs’ because. [724B-(C

(i) Even if the cost of construction of ‘new roads is
excluded, the receipts would not be sufficient to neet the
expenses incurred for_maintenance of old roads and
therefore. it is difficult to say that in actual fact,
capital expenditure for construction of new roads was taken
into account in the levy of vehicle tax. [724E-F]

(ii) This court approved in the Autonobile case the reason
gi ven by the Hi gh Court that the State was charging far the
cost incurred in maintaining and nmaki ng roads. [724G 725A]
(iii) The State may inpose even upon notor vehicles as
conpensation ’'for the use of the public highways a charge)
which is a fair contribution to the cost of (constructing
and rmaintaining roads and "for regulating traffic thereon
[ 725B- C]

Artnstrong and Os. v. The State of Victoria and Os.. 99
Commonweal th ' Law Reports 28; Commponwealth Freighters P
Ltd. v. Sneeddon 102 Commonwealth Law Reports 280;
Interstate Transit Inc. v. Lindsey 283 U S.-183, at 185 and
Capital G eyhound Lines v. Brice 339 U.S. 542 referred to.
717

Ther ef or e, the tax inposed by the notification is
conpensatory in character and could not therefore restrict
the freedom of trade and conmerce. [726C- D]

(e) There is no material to show that the tax is cofiscatory
or excessive and operates as an unreasonabl e restriction
upon the appellants right to carry on the trade. A tax
which 1is conpensatory cannot operate as an unreasonable
restriction upon the fundanental right of the appellants to
carry on the business, for, the very idea of a conmpensatory
tax is service nore or less comensurate wth the tax
| evi ed. No citizen has a right to engage in trade or
busi ness wi thout paying for the special services he receives
from the State. because, that is part of the cost of
carrying on the business. [726E-F]

3. (a) The reasons for enhancing the vehicle tax on
contract carriages are, (a) that contract carriages run
nore mles, (b) carry nore |load, and (c) stage carriages pay
surcharge on the fare collected; while owers of contract
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carriage are not liable to pay the surcharge. It cannot be
said that a classification nade on the basis of the capacity
of the contract carriage to run nore mles is unreasonabl e,
because, these carriages will be using the road nore than
the stage carriages which have got tine schedul es. specified
routes and maxi mum and m ni mum nunber of trips. [727D 728(C

(b) There is always a presunption that a classification is
valid, especially in a taxing statute and a person who
chall enges a classification as unreasonable has the burden
of proving it. Cassification depends to a great extent
upon an assessnent of the local conditions under which these
carriages are being run which the legislature or the
adm ni strative body alone is conpetent to nmake. The Act in

its Il Schedule classifies contract carriages and stage
carriages separately for tax purposes. Therefore, when the
CGovernment, in the exercise of its power to tax, made a

classification between stage carriages on the one hand and
contract carriage on the other hand and fixed a higher rate
of tax on the latter, the presunption is that Governnent
made that ~classification on the basis of its information
that contract carriages are using the roads nore than the
stage carriages because they are running nore niles; and
this Court has to assume, in the absence of any materials
placed by the owners of contract carriages, that the
classification is/ reasonable. Hence, the Ilevy of an
enhanced rate of vehicle tax on contract carriages is not
hit by Art. 14. [730G 731E]

State of CGujarat v. Anmbica MIIls Ltd. [1974] 11 S.C.J. 211

at 231. San Antonio School District v. Rodriguez 411 U S. 1
and Carmchael v. Southern Coal” & Coke Co. 301 U S. 495
referred to

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal Nos. 2415 of
1972 and 128 to 132 of 1973.

Appeal s by Special Leave fromthe Judgnents and Order  dated
the 14th February, 1972 of the Madras High Court in Wps.
Nos. 3062/71 and 3069-3073 of 1971.

S. V. Qupte (In CA No. 128/ 73), K S. Ramamurthi (In CA
No. 129 of 1973 and 2415 of 1972) and A. T. M Sanpath, ~ for
the appellants (in CAs. Nos. 2415/72 and 128-132/73).

S. Govind Swam nat han, Advocate Gen. for the State  of
Tam | Nadu, N. S. Sivan, A V. Rangam and A. Subhashini, for
the respondent (in C A 2415/72 and 128-129/73).

A T. M Sanpath, for the petitioners in Ws. Nos. 1051-
54, 1120, 1463-65 and 488-495/73.

E. C. Agarwala, for the petitioners (in Ws. No. 994 and
1312/ 73

K. R Nanbiar, for the petitioners (in W. No,. 1850/73).
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N. Natesan (In WP. Nos. 253 and 394/73), A. K Sen (In
395/ 73) and K. Doraiswam and K. Jayaram for the
petitioners (in all rest of petitions).

S. Govi nd Swar ni nadhan, Advocate Gen. for State of Tanmil
Nadu A V. Rangam and A. Subhashini, for the respondents
(In all the petitions).

The Judgrment of the Court was delivered by

MATHEW J.-In the Civil Appeals, the guesti ons for
consi deration are whether the enhancenent of notor vehicles
tax on ommibuses inposed by G O No. 2044-Hone dated 20-9-
1971 by the Government of Tami|l Nadu fromRs. 30 per seat
per gquarter to Rs. 100/- per seat per quarter is
constitutionally valid and whether the distinction made
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bet ween contract carriages and stage carriages in the matter
of levy of vehicle tax offends Article 14 of the Consti-
tution.

The wit petitions assail the validity of the aforesaid
notification on the additional ground, nanely, that the tax
| evied wunder the notification inmposes restrictions on the
freedom of trade, comrerce and intercourse guaranteed by
Article 301 of the Constitution and that, as t he
notification is not |aw passed after obtaining the previous
sanction of the President of India, the tax is invalid.

We take up for consideration Wit Petition No. 253 of 1973
and the judgment therein will dispose of the Civil Appeals
and the Wit Petitions.

The petitioner is the owner of an omibus which has a
capacity to accommpdat e 54 passengers. He obtained a permt
on 16-5-1968 to operate it as a contract carriage and was
paying tax at the rate of Rs.~30/- per seat per quarter
under the Mdras Mtor Vehicles Taxation Act 3 of 1931
(hereinafter calledthe "Act’).” This Act was passed with a
view to ‘abolish levy of tolls in the Presidency of Madras
and the, levy of taxes on notor vehicles by |ocal bodies.
The rate of tax which originally stood at Rs. 10/- per seat
per quarter was increased to Rs. 30/- per seat per quarter
when the systens of issuing permts for omibuses by the
regi onal transport authorities canme into vogue. The
Government of Tam | Nadu by GO MS. 923-Hone dated 19-4-
1969 increased the rate of tax with respect: to omibuses
from’Rs. 30/- to Rs. 50/- per seat per quarter with effect
from1-7-1969. It was announced- that this measure was wth
a view to avoi d unhealthy conpetition between omibuses and
regul ar stage carriage busesand to put down the m suse of
omi buses. The owners of omi buses questioned the wvalidity
of the notification in Wit Petition No. 1412 of 1969, etc.
During the pendency of those wit petitions, the governnent
increased the rate of tax fromRs. SO- to Rs. 100/- per
seat per quarter with effect from1-9-1970 by GO MS. @ 434-
Honme dated 27-2-1970. The avowed object of this neasure
also was to avoid unhealthy conpetition of ommibuses’ wth
regul ar stage carriages. A nunber of wit petitions were,
filed challenging the validity of this
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notification. By a common judgnent dated 29-1-1971, the
H gh Court allowed the wit petitions and quashed the
aforesaid notifications holding that the notifications were
a device to elinmnate the operation of contract carriages
and that the notifications were not made in the exercise of
the power of taxation. The result was that the rate of tax
was restored to Rs. 30/- per seat per quarter.

Appeal s were preferred against this decision to this Court.
Thereafter, the Government of Tami| Nadu issued GOMS
2544 Hone dated 20-1-1971 enhancing the tax fromRs. 30/- to

Rs. 100/ per seat per quarter with effect from1-7-1971. It
is this GO which the petitioner challenges in the wit
petition.

Counsel for the petitioner submtted, firstly, that the
notification was not a measure of taxation but a device to
elimnate the conpetition of omibuses with stage carriages
run by CGovernment and, therefore, the tax is bad. Secondly,
he submitted that the tax is neither conpensatory nor
regulatory_ in character and, therefore, the tax is a
restriction on the freedom of trade, commer ce and
i ntercourse guaranteed under Article 301 and as t he
notification is not a |l aw passed with the previous sanction
of the President, it would not be saved by Article 304(b).
In other words, the submission was that since the tax
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operates as restriction on the freedomof trade, comrerce
and intercourse within the State, it could be inposed only
by a |aw which had obtained the previous sanction of the
President and as the notification in question was issued by-
the Governnent in the exercise of its delegated power, it
was not a |law made by the | egislature nor could the previous
sanction of the President be obtained for it.
The tax was i nmposed by the Governnment in the exercise of its
power under s. 4 of the Madras Mdtor Vehicles Taxation Act,
1931. That section provides :
"4(1) The State CGover nirent may, by
notification in the official gazette, from
time to tinme direct that a tax shall be levied
on every nmotor vehicle using any public road
in the Presidency of Madras,
(2) The notification issued under sub-
section (1) shall-specify the rates at which
and the quarter fromwhich, the tax shall be
levied :
Provided that the rates shall not exceed the
maxi ma specified in Schedule 11
(3) A notification under sub-section (1) nmay
be issued so as to have retrospective effect
froma date not earlier than the 1st day
of July, 1962.
Provided that a notification under sub-section
(1) ill respect of the rates as anended by the
Madras ' Mdtor Vehicles Taxation (Amendment)
Act, 1967 shall not have retrospective effect
froma date earlier than the 1st day of July,
1967. "
15- L319SupCl/ 75
720
As the state legislature was conpetent to pass the Act and
as the Government is authorised under S. 4 to levy the tax,
the question of the notive with which the tax was inposed is
immuaterial. To put it differently, there can be no /plea of
a col ourabl e exercise of power to tax if the Governnent had
power to inpose the tax and the fact that the inposition of
the tax was for the purpose of elimnating conpetition would
not detract fromits validity. if an authority has power to
inmpose a tax, the fact that it gave a wong reason for
exerci sing the power would not derogate fromthe validity of
the tax. Therefore, there is no substance in the first
contention.
The second submission raises the point whether tax in
guestion is a restriction on the freedom of trade, conmerce
and i ntercourse guaranteed by Article 301 of the
Constitution.
In Atiabari Tea Co. v. State of Assan(l) (hereinafter
referred to as 'Atiabari Case’), the appellants chall enged
the wvalidity of the Assam Taxation (on Goods carried by
Roads and Inl and Waterways) Act, 1954, on the ground that it
violated Article 391 and was not saved by Article 304(b).
By a npgjority of 4 to 1, this Court upheld the chall enge and
declared the Act to be void. The mpjority said that it
woul d be reasonable and proper to hold that restrictions,
freedom fromwhich is guaranteed by Article 301, would be
such restrictions as directly and i mediately restrict or
i npede the free flow or nmovenent of trade and that taxes may
and do anount to restrictions, but it is only such taxes as
directly and i medi ately restrict trade hat would fall wth
in the purview of Article 301. Sinha, C J. dissented. He
held that taxation sinpliciter, as opposed to discrimnatory
taxation, was not wthin Article 301. Shah, J. who
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del i vered a separate judgnent said that Article 301
guaranteed freedom in its wdest anplitude-freedom from
prohi bition, control, burden or inpedinent in conmercia
i ntercourse

The direct and i medi ate restriction test had great adverse
ef fect upon the financial autonony of states. For instance,
a |law passed by a state |egislature under entry 56 in List
11, nanely "taxes on goods and passengers carried by road or
on inland waterways" would be a restriction which is
i Mmediate and direct on the novenent part of trade and
commerce and woul d be bad. This neans that Entry 56 in List
11 is rendered otiose.

In view of the grave inmpact of this judgnent, when appeals
from Rajasthan H gh Court canme up for consideration in
Aut onobi | e Transport (Rajast han) Ltd. V. State of
Raj asthan(2) (hereinafter referred to as the 'Autonobile
Case’), a larger Bench was constituted and that Bench
consi dered the question once again. The appellants in that
case inpugned the Rajasthan Mtor Vehicles Taxation Act,
1951, inter alia as violating Article 301. The Hi gh Court
di smissed the petitions "and this Court, by a najority of 4
to 3 held that the Act was valid and dismi ssed the appeals.
The case practically overruled the decision in Atiabari
Case(17), insofar ~as it held that if a state |egislature
wanted to inpose tax to rai se nobneys necessary in order to
(1) [1961] 1 S.C R 809.

(2) [1963] 1 SS.CR 491
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mai ntai n roads, that could only be done after obtaining the
sanction of the President as provided in Article 304(b). In
Khverbari Tea co. Ltd. v. The State of,, Assam(1), it was

said that the decision in Atiabar.; case was affirned in
Aut onobi | e Case with a clarification that -regul atory
measures oOr measures inposing conpensatory tax do not. cone
within the purview of restrictions contenplated in Article
301 and that such neasures. need not conmply wth the
requirenent of the provisions (of Article 304(b). In
what ever way one nmay choose to put it, the effect of the
nmajority decision in the Automobile Case is that a
conpensatory tax is not a restriction upon the novenent part
of trade and conmer ce.

Article 301 inposes a general limtation onall |egislative
power in order to secure that trade, conmer ce and
i ntercourse throughout the territory of India shall be free.
Article 302 gave power to Parliament to inpose genera
restrictions upon that freedom But a restriction is put on
this relaxation by Article 303(1) which prohibits Parlianent
from giving preference to one State over . another or
discrimnating between one State and another by . virtue of
the entries relating to trade and conmmerce in Lists | and
1l of Seventh Schedule and a sinilar restriction is placed
on the states, though the reference to the states is
i nappropriate. Each of the clauses of Article 304 operates
as a proviso to Articles 301 and 303. Article 304(a) places
goods inported fromsister-states on a par wth simlar
goods manufactured or produced inside the state in regard to
state taxation within the allocated filed. Article 304(b)
is the State analogous to Article 302, for it makes the
state’s power contained in Article 304(b) expressly free
from the prohibition contained in Article 303(1) by reason
of the opening words of Article 304. \Whereas in Article 302
the restrictions are not subject to the requirenent of
reasonabl eness, the restrictions under Article 304(b) are so
subj ect . The word ’'free’ in Article 301 does not nean
freedom from regulation. There is a clear distinction
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between laws interfering with freedomto carry out the
activities constituting trade and |aws inposing on those
engaged therein rules of proper conduct or other restraints
directed to the due and orderly nmanner of carrying out the
activities. This distinction is described as regulation.
The word ’regul ation’ has no fixed connotation. Its nmeaning
differs according to the nature of the thing to which it 1is
, applied. The true solution, perhaps, in any given case,
could be found by distinguishing between features of the
transaction or activity in virtue of which it fell wthin
the category of trade, comerce and intercourse and those
features which, though invariably found to occur in sone
form or another in the transaction or action are not
essential to the <conception. Wuat is relevant is the
contrast between the ~essential attribute of trade and
comerce and the incidents of the transaction which do not
give it necessarily the character of trade and comerce.
Such matters relating to hours, equipnent, weight/size of

load, 'lights, which formthe incidents of transportation
even if ‘inseparable, do not give the transaction its
essenti al character of ~“trade or - conmerce. Laws for

government of such incidents *regulate’ (2).
(1) [1964] 5 S.C R 975.

(2) See Wnes, "Legislative, Executive and Judi ci a
Powers", p. 270.
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Regul ations like ' rules of traffic facilitate freedom of

trade and commerce whereas restrictions inpede that freedom
The collection of toll or tax for the use of roads, bridges,
or aerodrones, etc., do not operate as barriers or hindrance
to trade. For a tax to become a prohibited tax, it has to
be a direct tax, the effect of which~is to hinder the
novermrent part of-the trade. |f the tax is conpensatory or
regulatory, it cannot operate as a restriction on the
freedom of trade or conmerce.

The question for consideration then is, whether the tax
here, is a conpensatory tax.

Strictly speaking, a conpensatory tax is based on the nature
and the extent of the use nade of the roads, as, for
exanple, a mle-age or ton-nileage charge or the like, and
i f the proceeds are devoted to the repair, upkeep,
mai nt enance and depreciation of relevant —roads and the
col I ection of the exaction involves no substanti a
interference with the novenent. The expression 'reasonable
conpensation’ is convenient but vague. The standard of
reasonabl eness can only lie in the severity with which it
bears on traffic and such evidence of extravagance in its
assessment as come from general considerations. VWhat is
essential for the purpose of securing freedom of novenent by
road is that no pecuniary burden should be placed upon it
whi ch goes beyond a proper reconpense to the state for the
actual use nade of the physical facilities provided in the
shape of a road. The difficulties arc very great in
defining this conception. But the conception appears to  be
based on a real distinction between renuneration for the
provi sion of a specific physical service of which particular
use is nmade and a burden placed upon transportation in aid
of the general expenditure of the state. It is clear that
the notor vehicles require, for their safe, efficient and
econom cal use,, roads of considerable w dth, hardness and
durability; the maintenance of such roads wll <cost the
government  noney. But, because the wusers of vehicles
general ly, and of public notor vehicles in particular, stand
in a special and direct relation to such roads, and may be
said to derive a special and direct benefit from them it
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seens not unreasonable that they should be called upon to
nake a special contribution to their mai ntenance over and
above their general contribution as taxpayers of the State.
If, however, a charge is inmposed, not for the purpose of
obtaining a proper contribution to the maintenance and
upkeep of the road, but for the purpose of adversely
affecting trade or commerce, then it would be a restriction
on the freedom of trade, comerce or intercourse(l).

In the counter-affidavit filed on behalf of the State, the
avernent is that Government has incurred an expenditure of
Rs. 19.51 crores in the year 1970-71 on the nai ntenance and
construction of roads while the receipts fromout of vehicle
tax is only Rs. 16.38 crores. It is also stated therein
that the amunt of Rs. 19.51 crores did not include the
grants nade to local bodies like nunicipalities and Pancha-
yat Unions for the repair and mai ntenance of roads wthin
their jurisdiction: "Road costs", accordi ng to t he
affidavit, not only includes

(1) see Freightlines & Construction Holding Ltd. v. State of
New Sout h Wl es,

(1) [1968] A.C. 625.
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he cost of construction and mai ntenance of roads, but also
the costs elating to the erection and maintenance of traffic
control devices, /safety neasures, inprovenents to old
layouts and the increased establishnent  of enforcenent
staff.

In the Autonobile Case (supra) this Court said that it would
not be right to say that a tax is not conpensatory because
the precise or specific amunt collected is not actually
used for providing any facilities and that a working, test
for deciding whether a tax is conpensatory or not. is to
enquire whether the trades people are having the wuse of
certain facilities for the better conduct of their business
and paving not patently much nore than what is required from
providing the facilities, and that it would be inpossible to
j udge the conpensatory nature of a tax by a neticul ous test
and, in the nature of things, it could not be done.

It is well to remenber the practical admi ni strative
difficulties in inposing a tax at a rate per mle. It is
always difficult to evolve a formula which will in all cases

ensure exact conpensation for the use of the road by
vehicles having regard to their type, weight and nileage:
Rough approxinmation, rather than nathenatical accuracy, is
all that is required. 1In all such matters; it is well to
renmenmber the profound truth of the sayings "it is the mark
of an educated man to | ook for precision in each class of
things just so far as the nature of the subject admts"(1).

The Suprene Court of U S. A takes the viewthat the validity
of a tax on vehicles nust be deternmned not by way /'of a
formula but rather by the result, and in several cases, the
court has upheld the validity of a flat fee not geared to
weight, mleage or seating capacity, provided the fee is
reasonable in anount and is not shown to be in excess of the
conpensation for the use of the roads (2). According to that
Court, since the purpose of the tax inmposed by the state on
notor vehicle using its road is to obtain fromthema fair
contributive share of the cost of constructing and
mai nt ai ni ng the public highways and facilities furni shed and
to def ray the expense of admnistering the police
regul ati ons enacted for the purpose of ensuring the, public
safety, the nmethod used by the state for inposing tax does
not seem to be of great significance; but such taxation

however, can only be for the purpose of conpensating the
state for the use of its roads and to defray the cost of
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construction and rmaintenance and expenses in regulating
notor traffic, and it nust affirmatively appear that such is
the purpose of the legislation sought to be upheld. But ,
once a proper purpose is established, the state has consi-
derabl e discretion in the method, measurenent and anount of
the tax.

It has been said that the anpbunt of the charges and the
net hod of collection are primarily for determination by the
state itself, although they nust be reasonable and fixed
according to sone uniform fair and practical standard. | f
the tax is attacked on the ground that it is excessive, the
burden of proof is upon the one, attacking its validity.

(1) see Basic Wirks of Aristotle, Ed. Richard MKson, p.
936.

(2) see Mrf. v. Binganan, 298 U S. 407; and Aero
Mayfl ower Transit Co. v Board of R R Comms., 332 U S
497.
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Al t hough ~‘any met hod of taxation which has a direct bearing
upon or ' connection wth the wuse of the highways is

apparently valid, a tax which has no such apparent bearing
and is not shown to be conpensatory, but is rather a tax on
the privilege of engaging in trade or cormmerce, is beyond
the power of the state.” Nor is it necessary that there
shoul d be a separate fund or express allocation of noney for
the nmaintenance of roads to prove the conpensatory purpose
when such purpose is proved by alternative evidence.

M. Natesan appearing for some of “the wit petitioners
submitted that the levy is not a conpensatory tax, because,
the government has included the cost of the construction of
new roads also in their "road costs’ and that —that would
derogate fromthe conpensatory character of the tax. Hi s
argunent was that it is only for the use of the ‘road in
exi stence that vehicle tax can be levied and that 'capita
expenditure for construction of new roads cannot be taken
into account and included in the | evy of vehicle tax. In
Armstrong and Ot hers v. The State(of Victoria and Qthers(1),
the Court said that traffic is a constant flow and the
regularly recurring charges of naintaining a surface for it
to run. upon may be recoverable fromthe flowing traffic
wi t hout any derogation of the freedomof novenment; but any
contribution to capital expenditure goes altogether outside
such a principle and the charge nust be a genuine attenpt to
cover or recover the costs of upkeep of the roads. In
Conmonweal th Freighters Pvt. Ltd. v. Sneddon(2), the court
observed that it does not seem logical to include the
capital cost of new hi ghways or other capital expenditure in
the costs taken as the basis of the conputation of road
costs.

It is clear fromthe counter--affidavit filed that Rs. 19.51
crores have been spent not only for the mai ntenance of roads
but also for construction of new ones and that the receipt
fromthe vehicle tax was only Rs. 16.38 crores. However, it

is not cl ear whether any capital expendi ture for
construction of newroads really entered into the actua
levy of vehicle tax. It nmight be that even if the cost of

construction of new roads is excluded, the receipts would
not be sufficient to nmeet the expenses incurred for
mai nt enance of old roads and, therefore, it is difficult to
say that in actual fact, capital expenditure for construc-
tion of newroads was taken into account in the levy of
vehicl e tax.

That part, in the Autonobile Case (supra), this Court quoted
wi th approval a passage fromthe judgnent of the High Court.
The passage is as follows
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“...We find that in 1952-53 income from notor
vehi cl es taxation wunder the Act was in
nei ghbour hood of 34 lakhs. In that very year
the expenditure on new roads and nmaintenance
of old roads was in the nei ghbourhood of
60 |lakhs. In 1954-55, the estimated incone
fromthe tax was 35 | akhs, while the estinmated
expenditure was over 65 lakhs. It is obvious
fromthese figures that the State is
(1) 99 Commonweal th Law Reports 28
(2) 102 Commonweal th Law Reports 280.
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charging from the users of nmotor vehicles
sonet hing in the nei ghbourhood of 50% of the
cost it has to.incur in maintaining and making
roads".
The approach of this Court is supported by the decisions of
the Supreme Court of ‘U S. A In Interstate Transit, Inc. V.
Li ndscy(1l), it is observed that while a state may not lay a
tax on the privilege of engaging in interstate comerce it
may i mpose even upon notor vehicl es engaged exclusively in
interstate conmerce a charge, as conpensation for the use of
the public highways which is a fair contribution to the cost
of constructing and mai ntai ning them and of regulating the
traffic thereon. In Capital G eyhound Lines v. Brice ( 2)
the state tax was upheld even though the attorney for the
state had conceded that the tax was allocated to the
construction and nai ntenance of the state highways.
Whet her the restrictions visualized by Article 304(b) would
include the levy of a non-discrimnatory taxis a nmatter on
which there is scope for difference of opinion. Article
304(a) prohibits only inmposition of a ~discrinmnatory tax.
It is not clear fromthe article that a tax sinpliciter ran
be treated as a restriction on the freedom of interna
trade. Article 304(a) is intended to prevent discrimnation
agai nst inported goods by inposingon themtax at a higher
rate than that borne by goods produced in the state. A
discrimnatory tax against outside goods is not a tax
sinpliciter but is a barrier to trade and conmerce. Article
304 itself nmkes a distinction between tax and restriction
That apart, taxing powers of the Union and States are

separate and mutually exclusive. It is rather strange that
power to tax given to states, say for instance,  under
Entry 54 of List Il to pass a law inposing tax on sale  of
goods shoul d depend upon the goodwi || of the Uni on
executive. It is said that a tax on sale does not  inpede
the novement of goods. But Shah, J. said in  State v.
Nat araj an "that tax under Central sales tax on (inter-state
sale, it must be noticed, is inits essence a  tax which
encunbers novenent of trade and conmerce". However ,

Bachawat, J. in his separate judgnent in that case said that
Article 301 nakes no distinction between novenent from one
part of the state to another part of the same state and
novermrent from one state to another, that if a tax on
intrastate sale does not offend Article 301, equally, a tax
on inter-state sale cannot do so, and that, neither tax
operate directly or imediately on the free flow of trade or
free novenent as the tax is on the sale, the novenent being
i ncidental or consequential. What is guaranteed by Article
301 is freedom of trade, comerce and intercourse. Freedom
of novenent of goods fromone place to another is a very
i nportant facet of freedom of trade and commerce. That s
perhaps the reason why the Court, in the Autonobile Case
(supra) restricted the freedom of trade and conmer ce
guaranteed under Article 301 to the novenment part of it.
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Whet her there is any warrant for restricting the concept of
freedom of trade and comerce to the novenent part of it is
a mtter wupon which we are not called upon to nmke any
pronouncenent. A tax on

(1)283 U. S. 183, at 185.

(3) [1968] 3 S.C. R 829.

(2) 339 U S. 5442,
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sal e of goods mi ght encunber sale and purchase and, to that
extent, restricts the freedom of trade and conmmerce. That

apart, as Shah, J. said, if tax on inter-state sale is in
essence "a tax which _encunbers novenent of trade and
comerce", a tax on intra-state, sale, if it Involves
noverrent fromone part of the state to another part of the
sanme state, woul d encunber the novenent part of it and is a
restriction on the freedomof trade and commerce. Cenerally
speaki ng, selling and buying involves delivery of the goods

sold and . bought. If that be so, it wuld nean that
imposition of sales tax by a state on intrastate sale, at
any rate, when the sale involves novenent of goods will be

restriction of trade and comerce and unless the |[|aw
imposing it has received the previous sanction of the
President, the | aw would be bad as a tax on sales is neither
regul atory nor compensatory. If the President were to
refuse his consent, the state will be bereft of that source
of revenue which the Constitution has expressly, given to
the State. It is unnecessary to pursue the matter further
as we think the tax inmposed by the notification is
conpensatory in character and coul d not, therefore, restrict
the freedom of trade and commerce according to the decision
i n Aut onpbil e Case (supra).

In the Cvil Appeals, two points have been raised, ' nanely,
(1) that the tax inposed is excessive and therefore, it
operates as unreasonable restriction upon the fundanental
right of the appellants to carry on the business; and (2)
that the inposition of different rates of tax on contract
and stage carriages is discrimnatory and is, therefore, hit
by Article 14.

So far as the first contention is concerned, we do not think
that any nmaterial has been placed before us to hold that the
tax is confiscatory and operates -as an unr easonabl e
restriction wupon the appellants’ right to carry on-the
trade. W have already held that the tax is conpensatory in
character. If that is so, we do not think that it ~can
operate as an unreasonable restriction upon-the fundanenta
right of the appellants to carry on their business, for, the
very idea of conpensatory tax is service more or |less
comensurate with the tax levied. No citizen has a right to
engage in trade or business w thout paying for the specia
services he receives fromthe state. That is part ~of the
cost of carrying on the business.

M. Qupte contended that there was no reason for inposing
vehicle tax at a higher rate on contract carriages than on
stage carriages. He said that both stage carriages —and
contract «carriages are simlarly situated with respect to
the purpose of vehicle taxation, namely, the use of the road
and, therefore, a higher vehicle tax on contract carriages
is mani festly discrimnatory. In other words, the argunent
was that the classification of the vehicles as stage
carriages and contract carriages for the purpose of a higher
| evy of vehicle tax on contract carriages has no reasonable
relation to the purpose of the Act.

The Act contained originally 3 schedules out of which
Schedule Il was repealed in 1938 with the result that there
are now Schedules Il and Ill only. Schedule Il was made
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under s. 4(2) of the Act and Schedule Ill under s. 5 (1 )
(c) of the Act. Section 17 of the Act gave
727

power to the State, CGovernment to nmake rules amending
Schedule 11 or Schedule H. Sub-clause (3) of S 17
provided that any rule nade under s. 17 shall be laid on the
table of the Legislative Assenbly and the rule shall not be
nmade unless the Assenbly approves the draft either wthout
nodification cr. addition and on such rule being so nmade
shall be published in the official gazette and shall
therefore, have full force and effect. Schedule 11 deals
with various types of motor vehicles. Entry 4(iii) therein
deals with vehicles permitted to ply as stage carriages and
to carry nore than 6 persons and not plying exclusively in
the City of Madras or Miunicipalities. The maxi mum quarterly
tax is indicated in respect of such vehicles under 2 heads :
(1) vehicles fitted with pneumatic tyres; and (2) other
vehi cl es. For ~every seated passenger (.other than the
driver ‘and the conductor) which the vehicle is permtted to
carry, the maxi mumquarterly tax for vehicles fitted wth
pneumatic- tyres as also for other ~vehicles was provided
dependi ng upon the di stance covered by such vehicles per
day. Entry 4(iv) deals with vehicles permtted to ply
solely as contract carriages carrying nore than 5 persons
(other than the driver). For every person other than the
driver, which the vehicle is permitted to carry, the maxi mum
quarterly tax for vehicles fitted with pneumatic tyres and
for other vehicles'is also provided.

The reason for enhancing the vehicle tax on contract
carriages is stated.in the counter-affidavit. It is as
fol | ows. Conmer ci al vehicles consist of ~public ‘transport
passenger buses, nanely stage carriages and contract
carriages and goods vehicles nanely, trucks of varying capa-
city. The tax on lorries is graduated, based on the
permtted |aden weight, the higher the | aden weight, the
hi gher the ampbunt of tax. So far as the passenger buses are
concerned, the stage carriages cannot do unlimted /mleage.
But contract carriages, depending upon the organisationa
efficiency, can do nuch nore distance of travel per day as
there is flexibility of space and tine for its operation
The stage carriages have to operate only on fixed time
schedul es and on fixed routes and the nunmber of mles they
can negotiate is limted by the rule to 250 mles. Besides.
they can operate only on roads duly certified by the
concerned authorities as fit for such operation. On the
other hand, in the-case of contract carriages, there is
neither any fixed time schedule nor any fixed route; the
nunber of mles they can run is also quite unlimted;  they
are free to operate on any route whether the road is
certified as fit for such traffic or not. Hence the
contract carriages can run a |larger nunber of miles than
stage carriages and therefore the wear and tear of the road
caused would be greater and in the case of roads which are
not fit for such operation, the damage to the road surface
due to wear and tear is quite likely to be nmuch |arger

i nvol vi ng hi gher cost of maintenance of such roads; in other
words, the contract carriage even with the sane passenger
seating capacity as a stage carriage can travel on any road
and on any type of surface at any time of the day or night,
and thus can cause greater danage to roads, especially of
the inferior type of road surfaces which it traverses. The
hi gher speed of vehicle will induce correspondingly higher
i mpact stresses on the pavenent structure than the vehicle
of
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the sane capacity at | ower speeds. These higher stresses in
the pavenent |ayers affect the performance characteristics
ad durability of the, surface. Al so, higher speeds require
| onger accel erating and decel erating, distances which brings
in the maxi mum value of the frictional coefficient causing
i ncreased wear and tear of the road surfaces. Moreover, the
load factor of a stage carriage including the passenger
| uggage nmay be conparatively low |In the counter-affidavit
it is also stated that the rate 'of tax payable on stage
carriage is Rs. 651- per seat per quarter and a surcharge of
10 pai se per rupee on the fare collected, through there is a
provi sion for compounding the tax collected at Rs. 25/- per
seat per quarter wunder  the Taml Nadu Mtor Vehicles
(Taxation of Passengers and Goods) Act, 1952, is also
payable by their owners and that owners of contract
carriages are not liable to pay the Surcharge.

Section 2(3) of the Motor Vehicles Act, 19,39, defines
"contract carriage" as follows :

" ' contract carriage’ neans a notor vehicle
whi-ch carries a passenger or passengers for
hire or reward under a contract expressed or
inmplied for theuse of the vehicle as a whole
at or for a fixed or agreed rate or sum
(1) on a tine basis whether or not wth
reference to any route or distance, or
(ii) fromone point to another, and in either
case Wt hout stopping to pick up,
or set down along the line of route passengers
not included in the contract; and includes a
not or cab notw thstandi ng that the passengers
may pay separate fares."

"Stage carriage" has been-defined in.S. 2(29)
of that Act as under

" stage carriage’ ~-means a notor vehicl e
carrying or adapted to carry more than six
persons excluding the-driver which carries
passengers for hire or reward at

separate fares paid by or for individua
passengers, either for the whole journey or
for stages of the journey".

Under s. 46 of the Mtor Vehicles Act, 1939, an
application for stage carriage permt must —contain, anong
other things, the route or routes or the area or areas to
which the application relates, the mnimm and naximm
nunber of daily trips proposed to be provided inrelation to
each route or area and the time table of normal~ trips.
Section 48 of that Act is clear that the regional = transport
authority nmay attach a condition that the vehicle shall be
used only in a specified area or on a specified route and
also fix the mnimmor nmaxi mum nunber of daily trips, the
nunber of passengers, the weight and nature of <passenger
| uggages. An application for a contract carriage permnit
must contain, anong other things, specification of the area
for which the permt is required (see s. 49) and the
regi onal transport
729
authority may attach a condition that the vehicle or
vehicles can be used only in a specified area or specific
route or routes and that except in accordance with specified
conditions, no contract of hiring, other than an extension
or nodification of a subsisting contract nay be entered into
outside the specified area (see S. 51). A stage carriage
permt nmay authorize the use of the vehicle as a contract
carriage (sees. 42). The State CGovernnent is authorised by
s. 43 to issue directions as to the fixing of fares and
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freights including the maxi mum and m ni numthereof for stage
carriages and contract carriages. The limt of the speed of
any notor vehicle can be fixed by the State Government or an
authority authorized in that behalf and the naxi mum speed
shall in no case exceed the maximumfixed in the eighth
schedul e (sees. 71).

It cannot be said that a classification made on the basis of
the capacity of the contract carriages to run nore mles is
unr easonabl e because those carriages will be using the road
nor e than the stage’ ~carriages which have got time
schedul es, specified routes and m ni mum and maxi mum nunber
of trips. A person.who challenges a classification as
unr easonabl e has the burden of proving it. There is always
a presunption that a classification is valid, especially in
a taxing statute. The ancient proposition that a person who
chal l enges the reasonableness of a classification, and
therefore, the constitutionality of the law making the
classification, ~has to prove it by relevant materials, has
been reiterated by this Court recently. (1) In the context of
commercial ~regulation, Article 14 is offended only if the
classification rests on grounds wholly irrelevant to the
achi evenent of the objectiveand this lenient standard is
further weighted in the State’'s favour by the fact that a

statutory discrimnation will not be set aside if a: state
of facts may reasonably be conceived by the Court to justify
it.(2)
I m5

In State of GQujarat v. Anbica MIIs Ltd. (3), this Court

said : " In the utilities, tax and econom c._ regulation
cases, there are good reasons for judicial ~self-restraint,
if not judicial deference to |egislative judgnent. The
| egi slature, after all, has the affirmative responsibility.
The Courts have only the power to destroy, ' not to
reconstruct. When these are added to the conplexity of
econonmic regulation, the wuncertainty, the Iliability to

error, the bewldering conflict of the experts, and the

nunber of tines the judges have been overruled by events-

self limtation can be seen to be the.path of  judicia

wi sdom and institutional prestige and stability (see 'Joseph

Tussman and Jacobus tenBroek, "The Equal Protection of the

Laws", 37 California Law Rev. 341.°

This approach is consistent wth the latest reported

decision of the Suprenme Court of the U S.A in San Antonio

School District v. Bodrigues(4) where the majority speaking

through Justice Stewart said:
"Thus, we stand on faniliar ground when we
continue to acknow edge that the Justices of
this Court |ack both the ex-

(1) see Amal ganated Tea Estates v. State of Kerala. (1974)

4 S.C.C 415 & Murthy Match Wrks v. Asstt. Col I ector of

Central Excise, [1974] 4 S.C C. 428.

(2) see McCGowan v. Maryland, 366 U. S., at 425-626.

(3) [1974] 11 s.C.J. 211, at 231

(4) 411 U. S|
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pertise and the famliarity with | oca
problenms so necessary to the making of w se
decisions with respect to the raising and
di sposition of public revenues. Yet, we are
urged to direct the States either to alter
drastically the present systemor to throw out
the property tax altogether in favour of sone
ot her form of taxation. No schene of
taxation, whether the tax is inposed on
property, incone, or purchases of goods and
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services, has yet been devised which is

free of all discrimnatory inpact. |In such a
conpl ex arena in which no perfect alternatives
exist, the Court does well not to inpose too
rigorous a standard of scrutiny lest all |oca

fiscal schemes becone subjects of «criticism
under the Equal Protection d ause."

Marshall, J. in his dissenting judgnment (wth
whi ch Douglas, J. concurred), summed up, his
concl usion as follows :

"In summary, it seenms to ne inescapably clear
that this Court has consistently adjusted the
care with which it wll review state
discrimnation in light of the constitutiona

significance of the interests affected and the
i nvi di ousness of t he particul ar
cl assification. In the context of economc
i nterests, we find that discrimnatory, state
action is alnpbst always sustained, for such
interests are generally far renoved from

constitutional guarantees. Mor eover, "t he
extremes to which the Court has gone in
dream ng up rational bases f or state

regul ation-in that area may in many instances
be ascribed to a healthy revulsion from the
Court’s earlier excesses in usi ng t he
Constitution to protect interests that have
nore . than enough power to protect thenselves
in the legislative halls" Dandri dge V.
WIllianms, 397 US, at 520."

Judicial deference to legislature in instances of « economc

regulation is sonetinmes explained by the “argunent that

rationality of a «classification nay depend upon '|oca
conditions’ about which local |egislative or administrative
body would be better informed than a court. Consequent |y,

lacking the capacity to inform itself fully about the
peculiarities of a particular local situation, /a court
should hesitate to dub the Ilegislative classification
irrational (see Carm chael v. Southern Coal & Coke Co.(1).
Tax laws, for exanple, may respond closely to local needs
and court’s famliarity with these needs is likely to be
[imted. Therefore, the Court nust be aware of its  own
renoteness and |ack of familiarity with the |ocal problens.
Classification is dependent on peculiar needs and specific

difficulties of the comunity. The needs and t he
difficulties of a conmunity are constituted out of facts and
i nformati on beyond the easy ken of the court. 1t depends to

a great extent upon an assessnent of the local condition
under which these carriages are being run which the
| egi slature or the adnm nistrative body ;al one was conpetent
to nake(2). Therefore, when the CGovernnent,

(1)301 U S. 491

(2) See State of CGujarat v. Ambica MIls Ltd. [1974] 11
S.CJ. 211 Chiranjit lal v. Union of India [1950] S.C.R
869; State of West Bengal v. Anwar Ali Sarkar [1952] S.C. R
284 at 303.
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in the exercise of its power to tax, made a classification
between stage. carriages on the one hand and contract
carriages on the other and fixed a higher rate of tax on the
latter, the presunption is that the Governnent nade that
classification on the basis of its information that contract
carriages are using the roads nore than the stage carriages
because they are running nore mles. Therefore, this Court
has to assume, in the absence of any materials placed by the
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appel lants and petitioners, that the classification is

reasonabl e. It was a matter exclusively wthin t he
know edge of the petitioners and the appellants as to, how
many mles the contract carriages woul d run on

an average per day or nonth. Wen, in the counter-affidavit
the allegation was nade that the owners of the contract
carriages are free to run at any tine throughout the State
without restrictions, the inference which the State wanted
the Court to draw was that the owners of the contract
carriages were utilizing this freedomfor running nore mles

than the stage carriages. As to the nunmber of mles run
by the contract carriages, it was not possible for the state
government to furnish any statistics. They could only

say that since there are no restrictions, they nust have run
nore miles and that -cannot be said to be a purely
specul ative assessment . If the petitioners and t he
appel lants had a  case that contract carriages were not
runni ng nmore niles on-an average than the st age
carriages, it would have been open for them to place
relevant materials before the Court as the materials were
within their exclusive know edge and possession. |In these
circunstances, we think there is the presunption that the
classification is reasonable, especially in the light of the
fact that the classification is based on |ocal conditions of
whi ch the Governnent was fully cognizant. Since the
petitioners and the appellants have not di scharged the
burden of proving that the classification is unreasonable,
we hold that the | evy of an enhanced rate of vehicle tax on
contract carriages was not hit by Article 14.

We dismss the wit petitions and appeals w thout any order
as to costs.

V. P. S Petitions dism ssed.
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