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ACT:

Relief to agriculturists-Scaling down of debts-Conprom se
decr ee- - Nat ur e- Whet her can be scaled down- Whet her re
judi cata- Madras Agriculturists Relief (Amendnent) Act, 1948
(Mad. 23 of 1948), s. 16 (ii)-Madras Agriculturists Relief
Act, 1938 (Mad. 4 of 1938), 8. 19.

HEADNOTE
A suit was filed in 1941 for the recovery of Rs. ' 50,000.
The respondents prayed for the scaling down of the anount
due fromthem under the Madras Agriculturists Relief Act,
1938, on the ground that they were agriculturists. The suit
was conpronised for Rs. 37,0001/- Sone paynments were also
made.

In 1949, another application was nmade by the respondents for
the scaling down of the debt on the ground that they were
agriculturists and hence were entitled to the benefits  of
the Act of 1938 as anended in 1948. The contention of the
decree-hol der was that the Amending Act was not applicable
in view of the provisions of s. 16 (ii) of the Amending Act
as the conprom se decree had become final. Mor eover, . the
earlier conprom se decree operated as res indicate. Another
contention was that the judgnent-debtors were not /agri-
culturists as they were ajoint Hndu famly owning an
estate for which a peshkash of nmore than Rs. 500/- was
payable. The trial court held that the decree was liable to
be scaled down in view of the provisions of the Anmending
Act . The matter was taken to the High Court in revision.
The High Court directed the trial court to take evidence and
submit its finding on the point whether the appellants were
agriculturists or not. The finding of the trial court was
that the judgnment-debtors constituted a joint Hindu famly
which owned an estate for which peshkash of nore than Rs.
500/ - was payabl e and hence were not agricultrists.
The Hi gh Court canme to the conclusion that the estat Was not
held jointly but in definite shares. The peshkash in
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respect of the two villages constituting an estate coul d not
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be aggregated. Under the circunstances, the peshkash paid
by the individual judgnment-debtors did not exceed Rs. 500/-
and hence the judgnent debtors were agriculturists. The
Hi gh Court also held that the conprom se decree could not be
regarded as final for purposes of s. 16 (ii) of the Amending
Act, and the principle of res judicata did not apply. It
was also held that the judgnent-debtors were entitled to
have the decree scal ed down. The appellants cane to this
Court by special |eave.

Held that the appeal had no nerit and nmust fail. The
j udgrent - debtors were agriculturits and the peshkash paid by
themindividually did not exceed Rs. 500/-. Hence they were

entitled to get their debts scal ed down.

Held also, that all decrees which had been executed and
satisfied before the commencenment of the Arending Act in
January, 1949, were unaffected by the Amending Act, but al
decrees which were not final-and which remained to be
executed,  either wholly or in part, were subject thereto.
However, the decree-holder was not to be required to refund
any sumwhich night have been paid or realized by him No
di stinction was nade between decrees passed after contest
and decrees passed on conprom se. Both kinds of decrees
were anenable to the provisions of s. 19 (2) of the Act of
1938 and s. 16 (ii) of the Amendi ng Act of 1948. The case
was thus governed by s. 16 (iii) and not by s. 16 (ii).

Held al so, that although the conduct of the respondents in
omtting to press the claimfor reduction of the anpbunt of
the claimon the first occasion was significant, yet that
did not constitute res judicata, either statutory or

constructive. The conprom se decree was not a decision by
the Court. It was the acceptance by the Court of  ‘sonething
to which the parties had agreed. The conprom se. decree

nerely set the seal of the court on the agreenent  between
the parties and the court did not _decide anything, A
decision of the court was not implicit in the conprom se.
Only a decision by the court could be res judicata,  whether

it be statutory under s. Il of the Code of Civil Procedure
or constructive as a matter of public policy on which the
entire doctrine rests. The earlier decision  could not
strictly be regarded as a matter which was "heard and
finally decided". The decree might have created an estoppe

by conduct between the parties but that had not been pl eaded
and tried at any tine.

Hel d al so, that the Act of 1938 as anended in 1948 conferred
upon the petty agriculturists the right to get their
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debts scal ed down in order to save them fromthe ~oppressive
| oans taken at usurious rates of interest.

Arunachal a Mudaliar v. C. A Miruganat ha Miudaliar, [1954] S.
C. R 243 and Venakataratnamv. Seshamm, 1. L. R~ (1952)
Mad. 492, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 17 of 1959.
Appeal fromthe judgnent and order dated April 6, 1955, of
the High Court of Andhra Pradesh at Guntur in C R P. No.
656 of 1950.

N. Nar saraj u, Advocate-Ceneral, Andhra Pradesh and T. V. R
Tatachari, for the appellants.

T. Satyanarayan, for the respondents.

1963. March 13. The judgnent of the Court was delivered by
HI DAYATULLAH J.-This appeal on certificate granted by the
Hi gh Court of Andhra Pradesh, 1is directed against its
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judgrment dated April 6, 1955, dismssing Cvil Revision
Petition No. 656 of 1950. The High Court held that the
respondent s wer e agriculturists Wit hin t he Madr as
Agriculturists Relief Act, 1938 (called for brevity "the
Act") and were entitled to a scaling down of the decree in
O S. No. 52 of 1941, dated August 27, 1945. The decree-
hol ders are the appellants before us. W wll now give the
facts relevant to the present appeal
The respondents were nenbers of an undivi ded
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H ndu famly and the following genealogy is wuseful in
followi ng the facts : -
Val l uri Jagannadha Rao |

Srivatsankara Rao Nar asi mha Rao
j agannadha Rao |1 Sat yanar ayanamnurt h
(1st respondent) (2nd respondent)
Sri vat sankara Rao
(5t h respondent)

Nar asi mha Rao Subba Rao

(3rd respondent) (4th respondent)
Nar asi mtha Rao had taken loans on prom ssory notes from the
ancestors of the present appellants, and a suit was filed
for Rs. 50,000 odd in 1941 against the famy. That suit
was O S. No. 52 of 1941. |In that suit, an application was
made by the respondents, claimng to be agriculturists, for
the scaling down of the amount. ~The plaintiffs in the case
denied that the defendants wereagriculturists. The suit,
however, ended in a conpronise decree for Rs. 37,000/- on
August 23, 1945, as against the claimfor Rs. 50,964-1-9.
It appears that sone paynents were also nade towards this
decretal ampunt. On February 21, 1949, the judgnent-debtors
made another application in the suit ~(Interim Application
No. 279 of 1949) for scaling down the decretal anmount on the
ground that they were agriculturists entitled /to the
benefits of the Act, as amended in 1948. The decrec-hol ders
have raised three defences, (i) that the Amending Act was
not applicable in view of the provisions of s 16 (ii) of
the Anendi ng Act as the conprom se decree had
314
"become final" (ii) that the wearlier conprom se ~decree
operated as res judicata, and (iii) that the judgnent-
debtors were not agriculturists as they were a joint Hindu
famly owning an estate for which a peshkash of nore than
Rs. 500/- was payabl e.
The Subordinate judge, Narsapur, before whom the application
was made, franmed two issues as follows : -

(1) Wet her t he petitioners are
agriculturists entitled to the benefits of the
Act, and

(2) VWhet her the present petition is ' barred
under s. 16 (ii) of the Anending Act Madras
Agriculturists Relief (Anmendnent) Act (No.
XXI'11), 1948.
The |earned Subordinate judge first considered the second
i ssue which was one of |aw and by his order dated March 15,
1950 held that the decree was liable to be scaled down in
view of the provisions of the Amending Act. He then set
down the first issue for trial and posted the case for
evi dence on the question whether the judgnment-debtors were
agriculturists. The decree-holders neanwhile filed an
application for revision (C R P. No. 656 of 1950) on
April 28, 1950. The High Court heard this application on
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August 20, 1952, and decided to call for a a finding from
the Subordinate judge whether the judgnent-debtors were
agriculturists. A prelimnary order was nade by the High
Court directing the Subordinate judges to take evidence and
to submt his finding on this point and the parties were to
be given an opportunity to object to the finding after it
was received. The Subordinate Judge, after recording the
evi dence, submitted his finding on Decenber 17, 1952. He
held that the judgnent debtors constituted a joint Hindu
famly which owed an estate for which a peshkash of nore
t han
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Rs. 500/- was payabl e 'and were thus not agriculturists.
Wen this finding was received in the Hgh Court, the
revision application consi derati on. The H gh Court

Subordi nate judge that the ding Act were applicable, that
could not be regarded as final was taken up for agreed with
the provisions of the amen the conprom se decree for
purposes of cl. (ii) of s. 16 of the Amending Act, and that
the principle of res judicata did not apply. The H gh Court
endorsed the —opinion of the Subordinate judge that the
judgrment -debtors were entitled in law to have the decree
scal ed down, provided they were agriculturists. The Hi gh
Court then considered the second question, and differing
fromthe Subordi nate Judge, cane to the conclusion that the
j udgrment -debtors were agriculturists and entitled to have
the decree scal ed down. The decree-hol ders have appeal ed.

Before dealing with the questions that arise in this case, a
few nore facts relevant to the question  whether t he
judgnent -debtors can be considered to be agriculturists or
not, nmmy be stated. The famly, it is admtted, owned two
villages, nanely, Kalaganpudi and Pedamam dipalli, which
were an estate as defined in the Madras Estates Land Act.
The villages belonged to Valluri Jagannadha Rao 1, the
original holder, and were ‘his~ self-acquired properties.

jagannadha Rao | executed a will in respect of these and
other properties on March 20, 1902 (exh. A 17). By that
WIl, he gave a life-estate in the two villages to his two

sons--Val luri Srivatsankara Rao and Valluri Narasimha Rao-
and an absolute estate to such of the sons of these two as
mght be living at the term nation of each of “the life
estates, respectively. The will provided further that if
any of his sons left no son, the sons of his other son
woul d be absolutely entitled to the properties at the end of
316

the life estate. It was also provided that if his two sons
wi shed to divide the property, the elder son Srivatsankara
Rao was to take Kal aganpudi and the younger son, the other
village. The two sons divided the properties in which /they
were given life estates, vide, exhibit B | dated June 14,
1911. Srivatsankara Rao took Kal aganpudi and Narasinha Rao

took Pedamamidipalli. Srivatsankara Rao died on Decenber
15, 1936, without |eaving a son, and jagannadha Rao Il and
Sat yanar ayanamurthi, the two sons of Narasi mha Rao, becane
absolutely entitled to Kalaganmpudi in equal shares. On

February 18, 1941, Narasi mha Rao executed a sal e-deed (exh.
A 57) in respect of two-fifth share in Pedamamn dipall
village in favour of Subhadradevi, his daughter. Nar asi mha
Rao died on My 17, 1943, and jagannadha Rao Il and
Sat yanar ayanamurt hi becane entitled to a half share each in
the three-fifth share in Pedamamidipalli village in addition
to the half share in Kal aganpudi . The judgnent-debtors
clained that there was a partition between the two sons of
Nar asi mha Rao in 1946.

The peshkash, which was payable for the two villages when
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they were in the nane of jagannadha Rao |, was Rs. 979-3-0
(vide exh. I. A dated 6.10.1879). After the death of
Shrivat sankara Rao in 1936, the two villages were separately
Regi st er ed. Pedamami di pal i was registered in the name of

Nar asi mha Rao and Kal agampudi in the nane of his sons. The
peshkash was then apportioned between the two villages and
Rs. 483-12-10 was fixed as peshkash for Pedanmam dipall
village and Rs. 495-6-2, for Kal agampudi village. This is
stated in the proceedings of the Collector, Wst Godavari,
(exh. A 4), dated April 24, 1940.
To deci de whet her the conclusion of the Subordinate judge or
of the H gh Court is right, it is necessary at this stage to
read a few provisions of
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the Act. ’'Agriculturist’ is defined by s. 3 (ii) of the Act
and the relevant parts of the definition are as follows : --
"(ii) 'agriculturist’ means a person who--
(a) has a sal eable interest in any agri-
cultural or horticultural land in the State of
Madras, not being land situated wthin a
muni ci pal ity or cantonment, which is assessed
by the State Governnent to | and revenue (which
shal | be deened to include peshkash and quit-
rent), or which is held free of tax wunder a
gr ant made, confirmed or recogni zed by
Governnent ; or
(b) holds an interest in such | and under a
I andhol der under the Madras Estates Land Act,
1908, ‘as tenant, ryot or undertenure hol der ;
or
X X X X X X X
Provi ded that a person shall not be deened to
be an 'agriculturist’ if he-

(D) is a landhol der of an estate under the
Madras Estates Land Act, 1908, or of a 'share
or portion ther eof, whet her separately

regi stered or not, in respect of which estate,
share or portion any sum exceeding five
hundred rupees is payabl e as peshkash, or any
sum exceedi ng one hundred rupees is payable
under one or nore of the following heads,
nanely, quitrent, jodi, kattubadi, poruppu or
other due of alike nature, or is a janm
under the Mal abar Tenancy Act, 1929, who is
liable as such janm to pay to the State
Government any sone exceeding five  hundred
rupees as | and revenue."

The word ' Person’ is defined by cl. (i) of s. 3 as including

an undi vided H ndu famly.
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The contention of the judgnent-debtors was that there were
two persons who were | egatees under the will. They took

the villages not as ancestral properties but as self-
acquired properties and the peshkash payable on these two
villages nmust be divided between thembefore s. 3 (ii),
proviso(D) of the Act was nade applicable. The contention
on the side of the decree-holders was that these properties
were held by an undivided H ndu famly and the sons of
Narasi mha Rao took the properties under the wll as
ancestral properties,and the peshkash in respect of the two
villages nmust be added together for the, purpose of the
application of the said proviso. The High Court held the
properties taken by the two sons of Narasi mha Rao under the
will were their separate properties and not ancestra
properties, as there were no wrds to showa contrary
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i ntention. The High Court also referred to the conduct of the
respondents in partitioning the villages and held that the

property was held not jointly but in definite shares. The
Hi gh Court therefore, hel d that the peshkash in respect

two villages could not be agreggated. The Hi gh Court
accordi ngly, br oke up the Peshkash in respect of

Kal aganpudi and the three-fifth share of Pegamam dipall
into two halves and held that as each Esn of Narasinha Rao
was required to pay only his share the peshkash paid by them
individually did not exceed Rs. 500/- nentioned in proviso
(D, and t hat t he j udgrent - debt or s wer e,
therefore,agriculturists. This part of the case was not
chal | enged before us by the |earned Advocate-General of
Andhra Pradesh. | ndeed, the decision of the Hgh Court is
supported by C. N Arunachala v. C. A Miruganatha Muidali ar
character of the property inherited by the of Narasimha Rao,
and this fundanmental not be questioned. W Midaliar (1), in
respect  of the the two sons fact could nust then start wth
the concl usion that the judgment-debtors are agriculturists.
Bef ore we consi der the other objections to
(1) [1954] S.C.R 243.
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the claimof the respondents to have the decree scal ed down,
we wll deal with another argument on this part of the case.
It is contended 'that the Hgh Court was in error in
interfering with. the finding that the respondents are not
agriculturists in an application for revision under s. 115,
Cvil Procedure Code. This, in-our opinion, is not a
correct summng up of what the H-gh Court did. The Hi gh
Court had called for - a finding and it was to be subject to
obj ections by the parties. The Hi gh Court coul d have call ed
for the evidence and itself given a finding. In re-
exam ning the evidence with a viewto reaching a' correct
finding on the question whether the judgment-debtors were
agriculturists or not, the High Court was not interfering in
revision with a finding of fact, but was drawi ng the correct
inference fromevidence it had itself ordered to be recorded
before considering the |aw applicable to the case. |In our
opi nion, this objection has no validity.
It was next argued that the respondents cannot claim the
benefit of the Act, because the conproni se decree nust _be
considered to have becone a final decree and the second
clause of s. 16 of the Amending Act and not the third
applied, and in any event, the respondents were concl uded by
the conpronise decree which operated as res judicata: To
understand this argunent, it is necessary toread s. 19 of
the Act and s. 16 of the Amending Act. Section 19 of the
Act was amended by the addition of sub-s. (2) in 1948
Section 19, as anmended, reads :-
"19 (1) Were before the comencenent of / this
Act, a court has passed a decree  for the
r epaynent of a debt, it shall, on the
application of any judgment-debtor who is an
agriculturist or in respect of a Hndu joint
fam ly debt, on the application of any nenber
of the fam |y whether or not he is the judg-
nment - debtor, or on the application of the
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decree-hol der, apply the provisions of this
Act to such decree and shall, notw thstanding

anything contained in the Code of G vi
Procedure 1908, anend the decree accordingly
or enter satisfaction, as the case nmay be
Provided that all paynents nmade or anmpunts
recovered, whet her before or after t he
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commencenent of this Act, in respect of any
such decree shall first be applied in paynent

of all <costs as originally decreed to the
creditor.

(2) The provisions of sub-section

(1) shall also apply to cases where, after

the comencenent of this Act, a Court has
passed a decree for the repaynment of a debt
payabl e at such commencenent. "

The Amendi ng Act al so provided by s. 16

"16. The anmendnents made by this Act shal
apply to the following suits and proceedings,

nanel y

(i) all suits and proceedings instituted
after the comencenent of this Act;

(ii)all suits . and proceedi ngs instituted

bef ore the conmencement of this Act, in which

no decree or order has been passed, or in

which~ the decree or order passed has not

becone final, before such comencenent;

(iii)all suits and proceedings in which the

decree or order passed has not been excuted or

satisfied infull before the comencenent of

this Act

Provided that no creditor shall be required to

refund any sum whi ch has been paid to or
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realized by him before the comencenent of

this Act."
The contention of the appellantsis that a conprom se decree
is a decree which finally determnes the rights of the
parties and the case is, therefore, governed by cf. (ii) of
s. 16 and not by cl. (iii); as clainmed by the respondents.
There seens to have been at one tinme sone difference of
opinion in the interpretation of this section in the Hi gh
Court, but the view which has prevailed is that the  section
applies only to those decrees which can be said to be fina
in contra-di stinction to decrees whi ch are nerely
interlocutory or prelimnary. 1t has also been held now for
a long tine in the High Court that cl. (iii) governs al
cases of nmoney decrees in which the decree passed has not
been executed or satisfied in full before the comrencenent
of the Act. See Venkataratnamv. Seshamma (1). I n~ ot her
words, all decrees which have been executed and satisfied
before the commencenent of the Amendi ng Act on January 12,
1949, are unaffected by the Amending Act, but  all ~ decrees
which are not final and which remain to be executed either
wholly or in part, are subject thereto, but the proviso
states that in scaling down such decrees, the decree holder
would not be required to refund any sum which mght have
been paid or realised by him No distinction -is nade
bet ween decrees passed after contest and decrees passed on
conpr om se. Both the kinds of decrees are anenable to the
provisions of s. 19 (2) and also of s. 16 (iii). Ther e
being no distinction between decrees passed after contest
and decrees passed on conpromi se, the words "in which the

decree or order passed has not becone final" incl. (ii) of
s. 16, cannot be held to refer to a conprom se decree but to
decr ees which are final such as final decr ees f or
foreclosure, etc., in suits on nortgages. The prevailing
i nterpretation of the section in the Hgh Court is
preferable in view of the generality

(1) 1.L.R 1952 Mad. 492.
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of the words used in ss. 19 (2) and 16 (iii). In any event,
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it would be inproper to unsettle a view of |aw which has now
become inveterate. This case was governed by s. 16 (iii),
read with s. 19 (2) and the respondents were entitled to
broach the question of the scaling down of the decree once

agai n.
The appellants then seek to reach the sanme result by
invoking the principle of res judicata. It is contended

that the earlier decision amounts to res judicata and the
respondents- were not entitled to raise the sane issue which
by inmplication nust be held to be decided against them by
the conprom se judgnent and decree. In the alternative, it
is contended that the earlier conprom se decree creates an
estoppel against the respondents because the appellants at
that tinme had shown some concession in the ampunt which they
were claimng and a decree for a | essor anbunt was passed.
This estoppel was said to be an estoppel by judgnent. In
our opinion, these contentions cannot be accepted. The Act
as amended confers this right upon petty agriculturists to
save them fromthe operation of |loans taken at usurious
rates of interest. No doubt the conduct of respondents in
omtting to press the claimfor reduction of the anbunt of
the claimon the first occasion is significant, but this did

not Constitute res j udi cat a, ei t her statutory or
constructive. The ‘conprom se decree was not a decision by
the Court. It was the acceptance by the Court of sonething

to which the parties had agreed. It has been said that a
conprom se decree nerely sets the seal of the court on the
agreement of the parties. The ~court did  not deci de
anyt hi ng. Nor can it be said that a decision of the court
was inplicit init. Only a decision by the court could be
res judicata, whether statutory under s.11 of the Code of
Cvil Procedure, or constructive as a matter of public
policy on which the entire doctrine rests. ~ The respondents
claimto raise the issue
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over again because of the new rights conferred by the
Amendi ng Act, which rights include, according to them the
re-opening of all decrees which had not become final or
which had not been fully executed. The respondents are
entitled to take advantage of the anendnment of the |I|aw
unless the law itself barred them or the earlier decision
stood in their way. The earlier decision cannot strictly be
regarded as a matter which was "heard and finally decided"
The decree m ght have created an estoppel by conduct between
the parties; but here the appellants are in an ~unfortunate
position, because they did not plead this estoppel ~at any
time. They only clained that the principle of res judicata
governed the case or that there was an estoppel by judgnent.
By that expression, the principle- of res judicata is
described 'in English law. There is sonme evidence to show
that the respondents had paid two suns under the  consent
decree, but that evidence cannot be looked into in the
absence of a plea of estoppel by conduct which needed to be
raised and tried. The appellants are, however,, protected
in respect of these paynents by the proviso to cl. (iii) of
S. 16 of the Amendi ng Act.

In our opinion, this appeal has no nerits and nust fail. It
is accordingly dismssed, but in the circumstances of the
case, we nmake no order about costs in this Court.
Appeal dism ssed.
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