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GOVERNMENT. OF TAM L NADU & ORS
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BENCH

S. P. BHARUCHA, V. N. KHARE

ACT:
HEADNOTE
JUDGVENT:
Wth
C. A. No. 4466
JUDGMENT
BHARUCHA, J.

These appeal s by special | eave inpugn the judgnment and
order of the High Court at - madras dismssing the wit
petitions filed by the present appellants, along with other
simlar wit petitions, and giving certain directions (with
whi ch we are not i medi ately concerned).

For the purposes of appreciating what 1is involved,
certain provisions of the Tam | Nadu Co-operative Act, 1983
and the Rules and Bye-| aws made t hereunder need to be cited.
Section 21 of the said Act prescribed the qualifications for
menbership of a co-operative society. Wiat is relevant is
that the individual or registered society or the body of
persons referred to initenms (i), (ii)-and iv) thereof shal
posses such further qualifications as nmay be specified in
the Rules or the Bye-laws. Section 23 sets out the
di squalifications for nenbership of a society. Anbng hemis
the follow ng:

"does not possess t he

qualification, wth reference to

the principle obj ect of the

society, proscribed the rules or

the bye-Il aws".

Section 26 related to the votes of menbers, Under sub-
section (1) clause (a) there of, no nenber of a registered
soci ety shall have nore than one vote in the afraid of the
soci ety, and clause @reads thus:

"@ Save as ot herw se provided under

this Act and the rules, no nenber

of a registered society shall be

derived of his right to vote in the

election of the nmenbers of the

board of such society."”

Section 170 enpowers the State Governnment, in the public
interest, by general or special order whether prospectively
or retrospectively, to exenpt any registered society from
any of the provisions of the Act (except some provisions
with which we are not here concerned) or of the Rules,
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subject to such conditions as may be specified. Rule 14 of
the Rules nade under the Act enpowers the Registrar to
classify and categorize societies into the classes therein
nmentioned, according to the principal object provided in the
bye-laws thereof. The 6th class thereunder is "Dairy
Society" and this class has 5 categories, nanmely, MIlKk
Producers Society, MIlk Consuners Society, MIk Supply
Society, MIk Supply Union and Dairy Farm Rule 51A provides
for the eligibility of nenbers to vote at, or stand for,
el ecti ons.

It reads thus:

"Not wi t hst andi ng anyt hi ng cont ai ned

in the bye-laws of a society, the

menbers who are not ot herw se

disqualified to vote at, or stand

for, any election n accordance with

the provisions of the Act-or these

rules, shall beeligible to vote

at, or stand for, any election to

the society.”

Bye-law 5, specifically applicable ‘to MIk Producers Co-
operative Societies, upon which reliance is placed by the
appel l ants, reads thus:

"Bye-law 5(1) (a). Any person who

is residing in the area within the

jurisdiction of /the Society, whis

above 18 vyears of age, who is

conpetent to enter into a contract,

who is a genuine mlk producer, who

undert akes to sel | the m |k

pr oduced by him__ through the

society, is eligible to becone a

nmenber .

(b) The application of wecking a

menber is to be approved by the

Board of Directors of the Society.

(Rejection of applications (should

strictly be under the provisions f

the Co-operative Societies Act).

@ The person should not be a mlk

vendor or a vendor of m |k

products.

(ii) Any nmenber who had supplied

less than 300 liters of mlk or

supplied milk for less than 120

days in the precedi ng co-operative

years, will not be entitled to any

rights, other than pecuniary rights

such as bonus, dividend, etc."

On 26th April, 1990, the State Government issued a
Government Order which provided that for participating in an
election to a MIk Producers Co-operative Society, a nenber
shoul d have suppled mninmmquantity of 300 liters of mlKk,
or should have supplied mlk for a mnimm period of 120
days, in the previous co-operative year. On 10th Septenber,
1990, another Covernment Order was issued. The earlier G O
was referred to therein as having been issued to exenpt al
M1k Producers Co-operative Societies from the provisions
of Rule 51A The later order anended the earlier order so
that what was now provi ded read:

"Not wi t hst andi ng anyt hi ng cont ai ned

in the bye-laws of the Prinmary M1k

Producers’ Co-operative Soci ety,

the members who are no otherw se

di squalified to vote at, or stand
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for, any election in accordance
with the provisions of the Act or
the rules, thereunder and who have
suppled mlk to the society for 120
days or 300 liters during the
peri od cormencing fromthe date of
commencenent of the preceding co-
operative year and ending on the
date 30 days prior to the date of
el ection shall be eligible to vote
at or stand for, any election to
the society.”
On 27th Septenber, 1966, G O M. 166, which was inmpugned in
the wit petitions, was issued. It read thus:

" ORDER :

In the order -second red above,
Governnment in- supersession of the
orders issued in G O Ms. No. 226,
Ani nal Husbandry and Fisheries,
Dat ed 26.4.1990 have ordered that
not wi-t hstandi ng anything contained
in the bye-laws of the primary MIKk
Producers’ Co-operative Societies,
the Menbers who are not otherw se
disqualified to vote at, or stand
for, any election in accordance
with the provision of the Act ~or
the Rul es thereunder and who have
supplied Mk ‘to the Society for
120 days or 300 liters during the
peri od commencing fromthe date of
conmencenent of the preceding Co-
operative Year and ending on that
date 3 days prior to the date of

el ection shall be eligibleto vote
at or stand for a election to the
soci ety.

2. In the order third red  above,
Government have issued an election
schedule to conplete the election
process to the Co-operative since a
nunber of representation have ben
received to rescind the exenption
grant in the order second red above
so that al | t he nmenber s as
contenplated in Rule 51A are nade
eligible to vote at or stand for
any election to the society.

3. Government after consideration

have deci ded to remove t he
condi tions i mposed in t he
Gover nrent order second read above
Accordi ngly, CGover nirent or der
second read above shal | be

concealed with effect fromthe date
of issue of this order. The effect
of this order is that all the
Menbers of the Primary Dairy Co-
operative Societies, who satisfy
the conditions of rule 51A of the
Tam | Nadu Co-operative Societies
Rul es 1988 shall be eligible to
vote at or stand for any election
to the society. (BY ORDER OF THE
GOVERNCR) .
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Sd. /-
M RAMAN
Secretary to Government."

It was contended on behalf of the appellants that
Section 21 had to be read with Bye-law 5 so that, to vote at
an election, a menber nust have supplied not |ess than 300
liters of mlk or supplied mlk for 120 days, in the
precedi ng co-operative year and that, therefore, the
i mpugned Government Order was contrary to the requirenents
and had in | aw.

We are here concerned with the right of persons or
pates who are already nmenbers to vote. It is Section 26 of
the Act and Rule 51A of ‘the Rules which are relevant. Sub-
section (1), clause @of Section 26 states that no nenber of
a registered society shall be deprived of is right to vote
in the election of the menber of the board of such society,
"save as otherwi se provided wunder this Act". To deprive a
menber of  his right to vote, therefore, the Act has to be
| ooked at ~ and no _provision of the Act has been pointed out
by reason of which a nenber can be deprived of is right to
vote. Rule 51A states that all nenbers of a society shall be
eligible to vote at an election to the society, unless there
wi se disqualified. it-is not the case of the appellants that
any disqualification attaches to certain nenbers, for the
provi sions the appellants rely wupon do not prescribe
conditions which disqualify nenbers from voting. These
provi sions, nanely, Section 21 and bye-law 5, dea
principally, wth qualification for the purposes of
menber shi p and cannot be determ native of the right of those
who are already nenbers to vote. Sub-clause (2) of bye-law 5
speaks if general ternms of "any rights, other than pecuniary
rights", it is difficult to read this general provision in
the by-laws as prevailing over the specific provisions
dealing with the right nenbers to vote in the Act and the
Rul es made t her eunder

The earlier G O Ms. were issued under the provisions of
Section 170 of the Act, which has been quoted above. There
is not hi ng which prevents the State Governnent in |aw from
issuing the i mpugned CGover nnent O der Rescinding the
exenption that was given earlier

It was contended that a letter —of understanding had
been signed by the State CGovernment and the national Dairy
Devel opnent board on 3rd march, 1988, by reason of which the
earlier CGovernnent orders had been issued, that the inpugned
Covernment order was contrary to that understanding, that
the said board had informed that State Government that its
decision to issue the inpugned Governnent order would be
detrimental to the interests of m |k producers and set back
to the operation Flood progranme in the State, and that the
sai d board, which was a party respondent in sonme of the
other wit petitions, had filed an affidavit in‘support f
the wit petitions. The breach of understanding, if any,
between the said board and the State Governnent is a nmatter
for the said board to take up and cannot furnish a ground to
the appel | ants.

The appeal s are dism ssed, no order as to costs.




