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Punj ab Borstal ‘Act, 1926---pre-nmature rel ease of convict
after seven years’ detention under provisions of--Section 5.

HEADNOTE

The petitioner, aged about 18 years, was convicted for
an offence u/s 302/34 |.P.C. ‘and sentenced to life inmnprison-
ment by judgnent and order dated 22nd May, 1980, and being
admttedly below 21 years of age at the tine of conm ssion
of the offence, was sent to Borstal Institution in accord-
ance with the provisions of the Punjab Borstal Act, 1926.

The Petitioner filed this wit petition in this Court,
stating that the total period of detention under-gone by
him together wth the rem ssions earned by him canme to
over ten years, and he was entitled to be released both
under the Punjab Borstal Act as well as under _paragraph
516-B of the Punjab Jail Mnual. The petitioner, ~ therefore,
prayed for his premature release as provided under the
Punjab Borstal Act and the paragraph 516-B of the Punjab
Jai | Manual

On behalf of the respondents, a counter-affidavit’' was
filed by the Superintendent, Rohtak District Jail, where the
petitioner was first sent after his conviction and  sentence
u/'s 302/34 1.P.C., and where he was brought again from the
Borstal Institute in connection with another case and was
now bei ng kept, as he had attained the age of 21 years.
Allowing the wit petition, the Court,

HELD: The petitioner was sent to Borstal Institute at
Hi ssar as he was admittedly adol escent at the tine of his
convi ction, and was subsequently transferred to the District
Jail at Rohtak to undergo the sentence of inprisonnent for
life. [1064(C

It appears fromthe objects and reasons of the Punjab
Borstal Act, 1926, that the object of the Act is to provide
for the segregation of the adol escent prisoners from those
of nore mature age, and their subsequent training in sepa-
rate Borstal Institutions neant for detaining the adol escent
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of fenders and for inparting to themindustrial training and
1062

subj ecting themto such disciplinary and noral influence as
wi Il conduce to their reformation. [1064C- E]

Under section 5 of the Act above-said, either a Sessions
Judge or a Magistrate of first class or a Magistrate spe-
cially enpowered under section 30 of the Code of Crimnal
Procedure, after convicting any nale person, less than
twenty-one vyears of age, of an offence punishable with
i mprisonnent for life or transportation or other rigorous
i mprisonnment, or in the case of a convict who is ordered to
give security for good behaviour and he fails to give such
security, may in lieu of passing a sentence of transporta-
tion or rigorous inprisonnent pass an order of detention
which shall not be less than two years and nore than seven
years when an order i s passed by a Court of Sessions or a
Magi strate. The petitioner, when he was convicted u/s 302/ 34
I.P.C. ~and sentenced to inprisonnment for |life, was adol es-
cent being less than twenty-one years of age and was sent to
the Borstal Institute in accordance with the provisions of
the Punjab Borstal Act, 1926. On his attaining the age of
about twenty-one years, he was transferred back to the jail
There is no provisionexcept section 20 in the said Act for
transferring back an adolescent convict on his attaining the
age of twenty-one 'years fromthe Borstal lnstitute to jai
for undergoing the unexpired termof inprisonment. On the
ot her hand, under section 5 of the Act an adol escent convict
under twenty-one years of age, after the expiry of his
period of detention, has to be released fromdetention and
he is not to be transferred to jail for ~undergoing the
unexpi red period of his sentence of inprisonnent. Section 20
enpowers the State Governnent’ to conmute the residue of the
termof detention of an inmate of the Borstal Institute, and
also order his transfer to any jail in Punjab to conplete
the said termof inprisonment when such an inmate is report-
ed to be incorrigible or is exercising bad influence on the
other inmates of the Institution or has commtted 'a nmgjor
Borstal Institution offence as provided in the rules. /There
was nothing to show that the petitioner had been even  found
to be incorrigible or to be exercising a badinfluence on
the other inmates of the Institution, etc., as stated above,
and the State Government had not passed any order for his
transfer to the jail as nentioned above. [1065E-H; 1066A,
D F]

On a conspectus of the decision of this Court in the
State of Andhra Pradesh v. Vallabhapuram Rani, [1984] 4
S.C.C. 410, and on a consideration of the facts and circum
stances of the case, the only conclusion that followed was
that the petitioner, who had al ready undergone actual im
pri sonnment for seven years, was entitled to be rel eased from
detention and inprisonnent. Paragraph 516-B of the Punjab
Jai |

1063
Manual was not applicable in this case. The Court directed
the respondents to release the petitioner from inprisonnent
forthwith. [1067C-D;, G

State of Andhra Pradesh v. Val | abhapuram  Rani
[1984]4S.C.C. 410, referred to.

JUDGVMVENT:

ORIG NAL JURISDICTION. Wit Petition (Criminal) No.668
of 1986.
(Under Article 32 of the Constitution of India).
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R K. Jain and R P. Singh for the Petitioner
C.V.S. Rao for the Respondents.
The Judgnent of the Court was delivered by

B.C. RAY, J. The petitioner who was aged about 18 vyears
along with one Subeh Singh was involved in a case of nurder
of one Ranbir Singh and he was convicted for an offence U s
302 34 1.P.C. and sentenced to life inprisonment by judgnent
and order dated 22nd May, 1980. The petitioner being admt-
tedly below 21 years of age at the tinme of alleged conm s-
sion offence was sent to Borstal Institution in accordance
with the provisions of Punjab Borstal Act, 1926. It has been
stated that the petitioner has already undergone a period of
about 6 years, 10 nonths and 11 days detention in jail and
together with renissions earned by himit cones to over 10
years. |t has been further stated that he is entitled to be
rel eased both under the Punjab Borstal Act as well as under
paragraph 5 16-B of the Punjab Jail Manual and has therefore
prayed -~ for his pre-mature release as provided under the
Punjab' Borstal Act and al so under paragraph 5 16-B of the
Punjab Jail Manual. In the counter-affidavit filed on behalf
of the respondent sworn by one Shri- Ram Chander Sarwan,
Superi ntendent of District Jail at Rohtak it has been stated

that the petitioner was convicted and sentenced to life
i mprisonnment U, S 30234 | .P.C. on 22.5. 1980 by the Sessions
Judge, Rohtak and 'he was sent to District Jail, Rohtak to

undergo the sentence passed upon him It has been further
stated that at the time of conviction he was 19 years of age

and as such he was sent to B.I. &J. Jail, Hissar. He was
transferred back to this Jail (Rohtak District Jail) on
16.12. 1981 for trial inllnd case (FIR No.lLll,78 Us

452/325/34 1.P.C.). He was acquitted in this IlInd case and
as he was about 21 years of age so he was kept in the Jai
to undergo the life inprisonnent inposed upon himon. 22.5.
1980. It has

1064
been further averred that after the amendment of the Crim-
nal Procedure Code the petitioner being sentenced 'to life

i mprisonnment has to undergo 14 years of substantive sentence
U's 433-A of the Code before his case can be considered for
pre-mature rel ease. The detail of sentence undergone by the
petitioner as on 22.12. 1986 was also given in-the said
affidavit wherefromit appears that he has already undergone
7 vyears, 3 nonths and 3 days actual sentence upto 22.12.
1986. It has therefore been stated that the petitioner
havi ng not undergone 14 years of actual sentence, he can not
be rel eased pre-maturely.

It is evident fromthe avernents made in the wit peti-
tion as well as in the said counter-affidavit that the
petitioner who was adnmittedly adol escent at the time of  his
conviction was sent to Borstal Institute at Hi ssar.  Subse-

guently, he has been transferred to the District  Jail at
Rohtak and is undergoing the sentence of inprisonnment for
life. It appears fromthe objects and reasons of ' Punjab

Borstal Act, 1926 that the object of the Act is to provide
for segregation of adol escent prisoners fromthose of nore
mature age, and their subsequent training in separate insti-
tutions. These Borstal Institutions are meant for detaining
adol escent offenders and to inpart to them such industria
training and other instructions and subject them to such
di sciplinary and noral influence as will conduce to their
reformation. This is evident fromthe provisions of section
2(1) of Punjab Borstal Act, 1926. Sub-section (2) of section
2 defines 'detained” as detained in and ’detention’ as
detention in a Borstal Institution. Section 5 of the said
Act which is very vital for the purpose of decision of this
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case i s quoted hereinbel ow -
"5. Powers of courts to pass a sentence of
detention in a Borstal Institution in the case
of a convict under twenty-one years of age in
lieu of transportation or rigorous inprison-
ment--(1) Wwen any nale person l|ess than
twenty-one vyears of age is convicted of an
of fence by a court of sessions, a Magistrate
specially enpowered under section 30 of the
Code of Criminal Procedure, 1898, or a Judi-
cial Magistrate of the first class, or is
ordered to give security for good behaviour
and fails to give such security, and when by
reason of his crimnal habits or tendencies or
associ ations wiith persons of bad character it
is expedient in the opinion of the Judge or
Magi strate, that- he shoul d be detained, such
Judge or Magistrate may, in lieu of passing a
sentence of transportation or rigorous inpris-
onnent, pass an order of detention for a term

which shall - not be less than two years and
shal | not exceed seven years when the order
1065

is passed by a court of sessions or a Magis-
trate specially enpowered under Section 30 of
the Code of Crimnal Procedure, 1898, and
shall 'not be less thantwo years nor exceed
three 'years, when the order is passed by a
Judi cital’ Magi strate of the first class not so
enmpower ed.

(2) When any Judicial Mgistrate not
enpowered to pass such order, i's of " opinion
that an of fender convicted by himis a ' person
in respect of whom such order should be passed
in accordance wth the provisions of  sub-
section (1), he may, wthout passing any
sentence, record such opinion and submt his
proceedings and forward the accused to the
Chi ef Judicial Mgistrate to whom he is subor-
di nat e.

(3) The Chief Judicial Mugistrate to
whom t he proceedings are so submitted may nake
such further enquiry (if any) as he may deem
fit and pass such order for the detention of
the of fender or such other sentence or _order
as he might have passed if the trial had been
held by himfromits conmencenent."

Thus it is manifest from Section 5 of the said Act that
either a Sessions Judge or a Magistrate of first . class or a
Magi strate specially enmpowered under Section 30 of the Code
of Crimnal Procedure after convicting any nal e person who
is less than twenty-one years of age, of an offence punisha-
ble wth inmprisonnent for life or transportation or  other
rigorous inprisonment or a convict is ordered to give secu-
rity for good behaviour and fails to give such security, nmay
inlieu of passing a sentence of transportation or rigorous
i mprisonnent pass an order of detention which shall not be
less than two years and shall not exceed seven years when an
order is passed by a court of sessions or a Magistrate
specially enmpowered under the Code of Crimnal Procedure.
The petitioner who was adol escent admttedly being | ess than
twenty-one years of age at the tinme of his conviction though
convicted U's 302/34 |.P.C. and sentenced to inprisonment
for life, was sent to the Borstal Institute in accordance
with the provisions of Punjab Borstal Act, 1926. On his
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attaining the age of about twenty-one years he was trans-
ferred back to the Jail. There is no provision except sec-
tion 20 under the said Act for transferring back an adol es-
cent convict on his attaining the age of twenty-one years
fromthe Borstal Institute to Jail for undergoing the unex-
pired term of inprisonment. On the other hand on a plain
readi ng of section 5 it is clear that the adol escent convict
under twenty-one years of age after expiry of his period of
detention
1066
has to be rel eased fromdetention and he is not to be trans-
ferred to Jail for undergoing the unexpired period of his
sentence of inprisonment. Section 20 of the said Act is in
the following terns: -
"20. Incorrigibles--Were an innate is report-
ed to the State CGovernment by the visiting
conmittee to be incorrigible or to be exercis-
ing a bad influence on the other inmates of
the institution or i's convicted under section
19 of this Act or is reported by the Superin-
tendent to have committed an offence which has
been declared to be major Borstal Institution
of fence by rul'es made by the State Governnent
in pursuance of the provisions of sub-section
(14) / of ~ section 34 of this Act, the State
CGovernment nmay comute the residue of the
terms of detention to such termof inprison-
ment of either description not exceeding such
residue  as the State CGovernnent. may direct,
and may order the transfer of ‘the inmte to
any jail in Punjab in order to conplete the
said termof inprisonment.”

This section enpowers the State Government to. commute
the residue of the termof detention of an inmate in Borsta
Institute to such termof inprisonnent of either description
not exceeding the residue as the State Governnment may direct
and also to order transfer of the inmate to any /jail in
Punjab in order to conplete the said term of inprisonnent
when such an inmate is reported to be incorrigible or his
exerci sing bad influence on the other inmtes of the Insti-
tution or such an inmate has conmmitted a mmjor Borsta
Institution offence as provided in the rules. There is
nothing to showthat the petitioner was ever found to be
incorrigible or to be exercising a bad influence on the
other inmates of the Institution or is found to have conmit-
ted any major Borstal Institution offence and the State
CGovernment has not passed any order for his transfer from
the Borstal Institution to Jail for undergoing the residue
of his termof inprisonnent.

This Court while considering an identical case in the
State of Andhra Pradesh v. Vallabhapuram Ravi <[1984] 4
S.C.C. 410 has observed that "a person detained in a Borsta
School under section 10-A has to be rel eased after he has
served the full termof 5 years of detention or on -his
conpleting 23 vyears of age. He cannot be retransferred
thereafter to prison. Such a retransfer would defeat the
very object and purpose of the Act of providing for deten-
tion of young offenders in Borstal School for the purpose of

reformati on and rehabilitation of such offenders.” It is to
be noted in this connection that
1067

sentence of detention is passed inlieu of sentence of
i mpri sonnent which may have been passed. Hence the detention
order Us 5 of the said Act is not inprisonnent and Borsta
School where the adol escent offender is detained is not a
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prison. It has also been observed further that "Section
433-A, Cr. PC would not operate where a person is detained
by an order under Section 10-A of the Act. Section 433-A of
the Code was introduced not to set at naught provisions |like
10- A of the Act which dealt with a special class of offend-
ers |ike adol escent offenders but only to regulate capri-
cious and arbitrary decisions under Section 432 of the Code
and the rem ssion rules sonetines reducing the sentence of
i mprisonnent for |life inposed on persons who had been con-
victed of capital offences but had been sentenced to inpris-
onnent for life to short periods like five to six years."

On a conspectus of the aforesaid decision as well as on
a consideration of the facts and circunstances the only
conclusion follows that the petitioner who has already
under gone actual inprisonnment for seven years is entitled to
be rel eased fromdetention-and frominprisonnent. Paragraph
5 16-B of the Punjab Jail Manual is not applicable in this
case as the petitioner who was an adol escent convict bel ow
twenty-one years of ‘age was sent to the Borstal Institute at
Hi ssar for-detention in accordance with the provisions of
Section 5 of the Punjab Borstal Act, 1926. He being convict-
ed by the Sessions Judge the maxi mum period of detention as
prescribed by the Act is seven years. W have already said
herei nbefore that such an inmate of the  Borstal Institute
cannot be transferred to Jail on the ground that he has
attained the age of twenty-one years as the said Act does
not provide for the same. The only provision for transfer to
Jail is in the case of incorrigible inmate or inmates con-
victed of major Borstal Institution offence. The petitioner
who was’ detained in a Borstal Institute isentitled to be
rel eased and to be set freeas he has already ‘undergone
detention for a period of seven years. The Wit Petition is
therefore allowed. The respondents are directed to release

the petitioner frominprisonment forthwith. There will be no
order as to costs.

S. L. Petition
al | oned.
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