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JUDGMENT
The foll owi ng Judgnment of the Court was delivered:

D. P. Wadhwa, J.

Ten appellants in this appeal are aggrieved' by the
order dated August 4, 1995 of ‘the Central Administrative
Tribunal, (for short ‘the Tribunal’) dismssing their
petition. They had approached the Tribunal seeking to quash:
(1) the order dated May 19,1986 nodifying the dates of
their regularisation as Lower Division Oerks (LDCs) and (2)
the order dated March, 27, 1991 of the Chief Administrative
O ficer, Safdarjang Hospital, New Del hi issued in pursuance
to the advice received fromthe Director- General Health
Servi ces, Gover nnent of I ndi a, terminating their
appoi ntnents as regul ar LDCs till regular ~candidates
sponsored by the Staff Selection Conmm ssion (took their
position. The appellants who were working as LDCs -in the
hospital represented against the order dated May 19, 1986
whi ch had been issued in supersession of the earlier order
da ted December 3, 1985 changi ng their dat es of
regul arisation. Instead they were visited with the ‘order
threatening to termnate their services.

The appellants have been working as LDCs for varying
periods fro 18 to 20 years allegedly on ad hoc basis. Their
contention is they have been regularly appointed as per
statutory rules. Before us, however, they have given up
their challenge to the order dated May 19, 1986 faced with,
per haps, the consequence of losing their jobs altogether
Before the Tribunal there were 11 petitioner and one (M.
Udal Sing) seens to have dropped out fromthese proceedings.

The Central CGovernnent in the exercise of power under
proviso to Article 309 of the Constitution framed rules
call ed The Safdarjang Hospital (Cass Il Posts) Recruitnent
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Rul es, 1973. Under these rules, nmethod of recruitnent for
LDCs is 100% by direct recruitnent; age limt in 18 50 25
years; educational qualification is matricul ati on or
equivalent with speed of 30 wp.m in type-witing (and a
certain relaxation for a physically handicapped person);
period or probation prescribed is three years and the
selection is by D.P.C. These rules were nmade on Decenber 17,
1973 and were published in the Gazettee of India on June 5,
1974, By Resol ution dated Novenber 4, 1975 of the Governnent
of India, Cabinet Secretariat in the Departnment of Personne
and Admini strative Refornms, a decision was taken to set up a
subordi nate Services Conmssion ('SSC for short). Apart
fromthe constitution of the SCC, the Resolution also
prescribed its functions. It is to nake recruitnment to non-
technical class 1l ~posts in the Departnments of the
CGovernment of Indiaand in the Subordinate Ofices except
those posts for which recruitment is nmade by the Railway
Service Comm ssion etc. The Commission is to conduct
exam nations for _recruitnent “to non-technical class-III
posts in the Subor di nat e Servi ces in t he
M ni stries/Departrments of ~the Governnment of India and their
attached and Subordinate Offices as nmay be specified from
time to tine. Since recruitment to the posts of LDCs in the
hospital is to be ‘made through SSC, a requisition was sent
by the hospital authorities for filling up the posts of LDCs
existing in the hospital. SSC by its letter dated April 30,
1977 informed the hospital that the  qualified candidates
could be expected to be available only in early 1978 and if
the vacancies were required tobe filled up urgently, the
authorities mght thenselves make arrangenents to fill up
these vacanci es through other  authorised channels. In this
view of the matter, the hospital authorities asked the |oca
enpl oyment exchange to sponsor candidates though with clear
indication in the requisition that the recruitnent would be
purely on ad hoc basis till —candidates from SSC were made
avai |l able. Simultaneously a circular was also issued in the
hospital allowing eligible departnental candi dates to apply
for the LDCs posts till SSC. nomnees were available
Enpl oyment Exchange sponsored 27 candi dates and there were
18 departmental candidates. A witten test was conducted on
SSC pattern and those who obtai ned 50% mar ks and above were
selected for the typewiting test. 10 candidates sponsored
by the enploynent exchange were enpaneled on the basis of
their performance. Simlarly, 8 departnental candi dates were
separately enpaneled based on their performance. It is the
contention of the petitioners that these panels were
prepared after process of selection by duly constituted
D.P.C for the purpose had been gone through as per. the
recruitnment rules. Appointnents to the posts of LDC were
nade from these panels as and when the need arose. I n all
17 such appointnents were nade, 7 of these 1978, ‘4 in 1979
and 2 in 1981. O all these 13 candi dates who were recruited
as LDCs, on left the who, as noted above, were petitioners
before the Tribunal. In the offer of appointment letters as
well as the orders of their appointnent, it was nade clear
that the appointnments were purely on ad hoc and tenporary
basis and the appointees against the vacancies would be
reverted or retrenched as and when candi dates sponsored by
SSC joined duty or in the case of |eave vacanci es when the
i ncumbents returned froml eave

It is the contention of the the respondents that on the
basis of nenmp dated August 7, 1982 received from the
Departnment of Personnel and Adm nistrative Reform stating
that speci al exam nation for recruitnment of LDCs was
schedul ed to be held on Decenmber 12, 1982 for ad hoc LDCs to
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make them regular, a circular was issued in the hospital on
Cctober 11, 1982 requiring the 17 LDCs which included the
petitioners to submit their applications along with
requi site docunents by Cctober 13, 1982 to participate in
the examination and that in case they failed to appear in
the examnation on the specified date and time their
appoi ntnent to the post of LDCs was |iable to be termn nated.
It is stated that 16 LDCs took the exani nation out of which
only four qualified. The result was declared on March 20,
1983 and instruction were issued that the seniority of the
finally qualified candidates may be fixed enblock junior to
the candi dates who had been appointed as a result of 1981
Clerks Grade Exam natiion. The petitioners nevertheless
continued in their respective jobs. Trouble for them arose
when they were put downin the seniority and ultimtely when
their services were sought to be terminated. It 1is not
di sputed before us that the selection of the appellants was
not made in accordance wth Recruitnent Rules or that
regul ar Vacanci es di'd not exi st agai nst which the appellants
wer e appointed.

It ray be noticed  that  petitioners 1 to 5 are
enpl oyment exchange nominees-and remaining are from the
hospital staff. One of the specinen letters appointing the
petitioners is reproduced as under

"BHARAT SARKAR
SAFDARJANG HOSPI TAL, NEW DELH
| MVEDI ATE
No. 1468 DATED 8. 9. 78
H P. PART I

Mss Vijay Gupta is appointed as L.D.C. in this
hospital we.f. 24.8.78 F.N. tenporarily till further orders
@s.260/- p.m in the pay scale of Rs.260-6-290-EB-6-326-8-
366- EB- 390- 10- 400 plus usual allowances as adm ssi bl e under
the rules fromtime to time vice Sh. K S: Sehrawat appointed
as Store Keeper.

Her date of birth is 10.10.53.

She had passed the typing test.

Sd/ -
(P. N. SOREWALA)
Admi nistrative O ficer.

Copy to : Accounts Section in triplicate along wth
Medi cal Fitness Certificate. She has been
Medi cal ly examined and found fit./Pay &
Account s O ficer/Leave

Group/P.File/C. R Dossier."

There is also on record two officer orders appointing
some of the petitioners as LDCs in the hospital and in these
orders it is nmentioned that their appointnent is purely on
temporary basis till further orders and also that the
candi dates so appointed would be reverted and retrenched as
and when the persons posed by Subor di nat ed- Servi ce
Commi ssion and persons join their duties after expiry of
| eave, whichever is earlier

Hospital issued a seniority list of LDCs as on January
1, 1979. The appellants figured in the seniority |ist and
under the colum date of confirmation were shown as
temporary. There is an officer order dated Decenber 3, 1985
wherein it is mentioned that ad hoc appointnent of the
appel l ants as LDCs had been regularised with effect fromthe
dat e as shown agai nst each of themon the existing terns and
condi tions:

"SI . No. Nane Dat e of App. Dat e of Remar ks
Regul ari sati on
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Gaur
4. Snt. Veena 8.4.78 8.4.78

Lut hra
5. Sh. S.P. Gaur 12.4.78 12.4.78
6. Snt. Veena

Makhi j a 18.4.78 18.4.78
7. Sm. Ceeta

Sabhar wal
8. Snt. Vijay Goel 24.8.78 24.8.78
9. Sh. Deen Dayal 10.3.79 10.3.79
11 Sh. Nandan K. K. 30.9.80 30.9.80
12 Abhoy Ram 30.9.80 30.9.80

Shri Narain Parshad will continue on ad hoc basis
pendi ng qualifying the typing test.

Sdf -

Chi ef Administrative Oficer"
Anot her office order dated My 19, 1986 was issued in
supersession of ~the office order dated Decenber 3, 1985
changi ng the date of regularisation of the appellant as LDCs
and now it was as under:
"SI . No. Nane Dte. of App. Dat e of Remar ks
Regul ari sati on

5. Sh. Par manand 7.4.78 30. 11. 85
Gaur
6. Snt. Veena Luthra 8.4.78 30. 10. 85
7. Sh. S.P. Gaur 12.4.78 30. 11. 85
8 Sm . Veena 18.4.78 30.11. 85
Makhi j a
9. Snt. Ceeta 24.4.78 30.11. 85
Sabhar wal
10. Snt. Vijay
CGoel 24.8.78 30. 11. 85
11. Sh. Deen Dayal 10.3.79 30.11. 85
(S0
12. Sh. Nandan K. K. 30.9.80 30.11. 85
13. Abhoy Ram 30.9.80 30.11. 85
14. Shri Narain Pd. 4.4.78 4. 4.83 Date of
(SO exenption fromtype

writing test after
conpl etion of 7 yrs.
of service
Sd/ -
Chief Administrative Oficer"
Then there is a seniority list of LDCs issued on June
1, 1987. the appellants have been shown as tenporary with
the remarks that their ad hoc appointment - has been
regul arised with effect from Novenber 30, 1985. In the case
of Narain Pd. (S/C) remark columm record "that his ad hoc
appoi nt nent had been regul arised". A footnote nentioned that
seniority |ist was being circulated among the staff
concerned and if any individual had any objection he/she
shoul d send his/her objection supported by evidence on or
before July 30, 1987. After the objections were considered a
fresh seniority Ilist was issued on Septenber 9, 1987 of the
LDCs in the hospital as on June 1, 1987. As far as the
appel l ants are concerned they were shown as tenporary with
the remarks as aforesaid in the provisional seniority list.
Sone of the appellant objected that the had been
regul arised on the earlier dates and not from Novenber 30,
1985 as shown in the seniority list. By the nenorandum dat ed
Novermber 8, 1989 the appellants were inforned that the
guestion of their regularisation to the posts of LDCs was
reviewed in consultation with the Department of Personne
and Training and it had been held that the regul arisation of
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the services of the ad hoc LDCs who could not qualify and
special Qualifying Exam nation held by the SCC was not in
order. They were also told that the order regularising their
services had been passed by an officer bel ow the appointing
authority and that the hospital had been advised by the
CGovernment to i ssue revi sed orders cancel i ng the
regul ari sation of the appellants who were ad hoc appoi nt ees
and treating themas ad hoc enployees only. The appellants
were advised to subnmit their representations against the
above decision of the Governnent. They represented and in
one of the representation on record which is dated Novenber
30, 1989 materials was given as to how appellant had been
appoi nted and how she had worked in the post of LDCs for al
these 11 vyears and that her appoi ntment had been on regul ar
basi s though as tenporary fromthe initial stage. By the
i mpugned |l etter dated March, 27, 1991 the appellants were
informed that their regularisation were hereby cancelled and
that the resultant vacancies would be reported to the SSC
for sponsoring candidates for ~regular appointnment as LDCs
and that ' the appointnment of the appellants as ad hoc LDCs
woul d be terminated as and when the nom nees fromthe SSC
reported for duty. This letter certainly came as a bolt from
bl ue for the appell ants.

The appel | ants~ approached the Tribunal challenging the
action of the respondent. They were, however, unsuccessfu
though it woul d appear that during the period the nmatter was
pendi ng before the Tribunal they continued in their
position. When the matter came before this  Court while
granting |l eave status quo was ordered to be mmintai ned. The
appel lants are continuing in service. W aretold.if, in the
meanwhi | e, any candi date for appointnment to the post of LDC
in the hospital was sponsored by the SSC.

Be that as it may. The question that arises for our
consideration is: if the appellants were appointed on ad hoc
basis fromthe start and if not were the orders regul arising
their services necessary. W  have seen that recruitnment to
the LDCs in the hospital is governed by the statutory rules
franed by the Central Governnment under proviso to Article
309 of the Constitution. It is nobody’s case the appellants
did not fulfil the requisite qualifications or that they did
not qualify the typing test with the speed 30 w.p.m _as
required by the rules. It is also not disputed that the
appel lants were selected after they had undergone the
process of selection by the Selection Board. It is correct
that by subsequent CGovernnent resolution the test was to be
conducted by SSC and so also selection for appointnment to
the post of LDC. W need not go into the question if in the
exi stence of the statutory rules could they be anended to
the extent the certain functions were left to be perforned
by SSC and not by the DPC It 1is not that the SSC coul d
prescribe any qualifications different than that prescribed
inthe recruitnent rules for appointment to the post of
LDCs. The fact, however, remmins that when the hospita
authorities approached the SSC it expressed its inability to
conduct the test and select candidates for appointnent to
the post of LDCs in the hospital and rather told themthat
the authorities could thensel ves nake arrangenent to fill up
the vacancies through other authorised channels if it was
urgent. SSC did not say that the authorities could fill up
the vacancies on ad hoc basis only till such tinme candi dates
sponsored by SSC were nmade available to the hospital. In
pursuance to the comrunication received from the SSC the
hospital authorities asked the |Iocal enploynent exchange to
sponsor candidates and at the same tine issued a circular
allowing the eligible departmental candidates to apply for
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the post of LDCs. Posts were in existence. The authorities
fell Dback on the recruitment rules, conduct ed t he
exam nati on, f ound t he appel | ant s to ful fil t he
qualifications and the selected themby duly constituted
DPC. The respondents have neither stated nor contradicted
that the selection of the appellants was not in conformty
with the recruitnent rules. That being so well fail to see
why the order of May 19, 1985 regul arising the services of
ad hoc LDCs including the petitioners should have been
cancel l ed on technical ground five years after they had been
regul ari sed and absorbed in the cadre.

I n Rabi narayan Mbhapatra vs. State of Orissa and ot her
(1991) 2 SCC 599 thi's Court was consi deri ng the
applicability of Section 3. of the Oissa A ded Educationa
Institutions (Appointnent of Teachers Validation) Act, 1989
(Validation Act, for short). The Hgh Court held the
provi sions of Section 3 were not applicable to the
appel l ant. the _appellant had been appointed a H ndi teacher
in a Governnment aided school for a period of 89 days or till
a candidate selected by the State Sel ection Board was made
avai | abl e.._The appel | ant joined the school on July 12, 1982
and his appointment was nade by the District Inspector
(School s) on the recommendati on of the nanagi ng conm ttee of

the school. He continued to serve the school wth repeated
spel s of 89 days-appointnents and one day break in between
the spell, till My 25, 1986. The appel l'ant was not paid the

salary for the period of sumer vacations during all these
years. Although the appellant continued to serve the schoo
to-date under orders of the nmanaging comittee yet his
appoi nt nent  had not ~been -approved by the educationa
authorities. It is not necessary for us to set out Section 3
of the Validation Act as nentioned above. The Court observed
that the appellant was appointed on  July 12, 1982 and had
been working with the approval of the authorities for al nost
four years with the breaks. He was still serving the school
The Court said that the Hgh Court erred in denying the
benefit of the Validation Act to the appellant on the ground
that his initial appointnent for 89 days was condi'ti oned by
the stipulation that he would continue unless replaced by a
candi date from the select Ilist. The Court set aside the
judgnent of the High Court and directed that the appell ant
be treated as regularly appointed teacher in the school wth
effect from July, 12, 1982 and entitled to his salary,
including the salary for sunmmer vacations and ot her breaks
whi ch nust be taken as non est, fromthe date of ‘his regul ar
appointnent i.e. July 12, 1982.

In HC Puttaswamy and other vs. The Hon’ble Chief
Justice of Karnataka H gh Court, Bangalore and other 1991
Supp (2) SCC 421 appointments to the posts of typists were
nmade by the Chief Justice of the High Court of Karnataka in
contravention of the provisions of the Karnataka Subordinate
Courts (Mnisterial and other Posts) Recruitnent Rules, 1977
under which power to make selection was vested in the State
Public Service Conm ssion. The selection was required to be
nmade by witten test followed by interview The appointing
authority was District Judge of the particular district
where appointnents were to be made. In a wit petition filed
by certain candidates the H gh Court of Karnataka set aside
the appointnents being violative for Articles 14 and 16(1)
of the Constitution. This Court agreed that the appointments
made by the Chief Justice of the Hi gh Court were not |egal
This Court further found that the candidates had been
working for over 10 years and they possessed qualifications
nore than that was the requirenent under the Rules. Sone of
the candi dat es even earned higher qualification during their
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service and sone were pronoted to higher cadre as well. They
were now overaged for entry into any other service. This
Court observed: "One could only imgine their wuntold
mseries and of their fanmily if they are left at the md-
stream Indeed, it would be an act of cruelty at this stage
to ask themto appear for witten test and viva voce to be
conducted by the Public Service Conmission for fresh
sel ection." The Court also referred to certain precedents
where on equitable considerations this Court did not set
asi de the appointnments even though the selection of the
candi dates was held to be illegal and unsupportable. The
Court said: "The precedents apart, the circunstances of this
case justify an humanitarian approach and indeed, the
appel l ants seem to deserve justice ruled by nmercy." The
Court, therefore, directed that the candidates should be
treated to be regularly appointed with all the benefits of
the past service

In Bal eshwar Dass & Os. vs. State of UP. & Os
[(1980) 4 SCC 226], this Court while examning, in the
context of ~the case beforeit, as to what is a substantive
capacity vis-a-vis an appointnent to a post, observed as
under :

"If a public servant ~serves for a

decade with distinction in a post

known to be not ~a casual vacancy

but a regular post, experinentally

or otherwi se kept as tenporary

under t he ti me- hooured

classification, can it be that his

long officiation turns to ashes

like a Dead Sea fruit because of a

| abel and his counterpart equal in

all functional respects but wth

ten years less of service steals a

mar ch over him because hi's

recruitment is to a per manent

vacancy" W cannot anathemati ze

of ficiation unl ess t here are
r easonabl e differentiations and
limtations."

We are also aware of the decision of this Court that
there cannot be any claimfor regularisation for having
worked for a nunber of years if the regularisation was not
in accordance with the rules. That is not so here. As noted
above in the present case appointnents were nade in
accordance with the Rul es which appoi ntments have conti nued
for a nunmber of years and cannot be treated as ad hoc of
fortuitous.

Accordingly, the appeal is allowed, inpugned  order
dat ed August 4, 1995 of the Tribunal is set aside and QA
filed by the appellants is allowed to the extent -that the
of ficer order dated March 17, 1991 is set aside.




