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1. Leave granted.

2. Respondent Nos. 5 to 7 herein were partners of a firmknown as Ms.
Sonras Distillers. It ran into arrears inter alia in paynent of sales tax.
3. The properties of the partners were attached. A Wit Petition canme to

be filed by the respondent nos. 5 to 7 inter alia praying for a direction to the
sales tax authorities to recover the dues in respect of the said firmfromthe
appel I ants al one and not fromthem

4. As Respondent Nos. 1 to 4 intended to put the properties of the
partnership firmon auction, the High Court in terns of an Order dated
28.4.2003 directed: -

"In so far as item No. 4, nanely Plant Machi nery of

the firmis concerned, we are infornmed that the upset

price fixed is rupees twenty-five [ acs and no bidders

are coming forward. It will be appropriate if

advertisenment of auction in relation to this itemis

given in the national dailies which are widely

circul ated. The cost of auction as al so adverti senent

shal | be payabl e out of the auction sale proceeds.

The auction be conducted within a period of 45 days

fromtoday and report of auction in respect of ‘the

above mentioned properties be filed before the

Court, S.O to eight weeks."

5. Pursuant to the said direction, an auction was held on 6.6.2003 of the
factory prem ses of the firm the highest bid being Rs. 65 lakhs.

6. Public auction in such matters are governed by the provisions of
Mahar ashtra Land Revenue Code, 1966, the rel evant provisions of which
read as under:

"Purchase nobney when to be paid.

202. The full anmount of purchase-noney shall be

paid by the purchaser before the expiration of two

nmonths fromthe date on which sale of the

i movabl e property took place or before the

expiration of fifteen days fromthe date on which

the intimation of confirmation of the sale is
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recei ved by the purchaser, whichever is earlier

Provided that, if the last date on which the
purchase-noney is to be paid happens to be a
Sunday or ot her authorised holiday, then the
payment shall be made before the sunset of the
first office day after such date."

"Ef fect of default.

203. In default of paynent within the prescribed
period of the full amount of purchase-noney

whet her of novabl e or i movabl e property, the

deposit after defraying thereout the expenses of the
sale, shall be forfeited to the State Government,

and the property shall be resold, and the defaulting
purchaser shall forfeit all clainms to the property or
to any part of the sumfor whichit may be
subsequently sold."

7. A question arose as to whether the auction purchaser had deposited
the anmbunts in terns of the said provision. By an order dated 29.4.2004,
despite the H gh Court’s notice having been drawn thereto, a | earned Single
Judge directed: -

"I amunable to find any substance in this

argunent. |t may be noted that despite the order of

the Court that the auction shall be held strictly in

accordance with law, it has confirned the auction

by order dated 09.12.2003 and now the petitioners

cannot take recourse to contenpt proceedi ngs-

They shoul d have brought this fact to the notice of

the Court in Wit Petition No. 2530/2001. In this

view of the matter the petition is disnissed.

Needl ess to say that the petitioners areat liberty to

nove the Court in Wit Petition No. 2530/2001."

8. A simlar application for (recalling the said order was di snm ssed
di recting;

“In view of the above referred observations, it is
evi dent that auction sale was confirned subject to
result of this petition. Therefore, grievance of -any
party to the proceedi ngs woul d be consi dered at

the time of final hearing. The earlier orders have
been passed by us in the petition fromtinme to tine
keeping in view the necessary recovery to be

ef fected by the Departnment towards sal es tax

dues. "

9. It was further directed:

"In view of the above referred facts and

ci rcunmst ances, we see no justification whatsoever
for respondent Nos. 5 to 7 to oppose handi ng over
of possession particularly when auction of sale is
al ready confirnmed by this Court and huge anount
has al ready been observed in the earlier order
dated 9.12.2003 that auction sale is subject to
result of the petition. In the circunstances, we
direct respondent Nos. 5 to 7 to hand over
possessi on of the property in question to the
Department wit hout any obstacle within fifteen
days fromtoday."

10. The matter was brought before this Court thereagainst by the
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appel | ants herein which was nmarked as Civil Appeal No. 6631 of 2005.
Upon hearing the counsel for the parties, this Court opined:-
...In that view of the matter, it was obligatory on

the part of the High Court to consider the effect of

non- conpl i ance of the provisions of Section 202 &

203 of the Maharashtra Land Revenue Code itself.

Before confirm ng the sale, the H gh Court

ot herwi se al so could have directed the parties to

take recourse to the said Code. Had such an order

been passed by the Hi gh Court, it would have been

open to the appellants herein to file appropriate
application before respondent no. 3, who was the

appropriate authority to hold such auction

Having regard to the peculiar facts and
circunst ances of this case we are of the opinion
that it was a fit case wherein the H gh Court should
have exercised its jurisdiction in entertaining the
appeal filed by the appellants herein, so as to
enabl e the parties to know as to where they stand.
M. Lalit, is - right in his submission that if the
possessi on of factory prem seis handed over to the
auction purchaser of the |and and buil di ng where
the factory is situated, the appellants herein may be
put to irreparable/andirretrievable injury. Wat
woul d be the fate of the nmachineries installed in
the factory premses is also not known. W are
i nforned at the Bar that another auction may take
pl ace in respect of the plant and machi neries but in
relation thereto there nmay be another auction
purchaser and so |long as such-auction sale in
relation thereto is not confirmed and the plant and
machi nery are not handed over to the said auction
purchaser, the same would remain in possession of
the auction purchaser.

11. When, however, the matter was placed before the Hi gh Court

pursuant thereto, it again failed to examnmi ne the effect of the provisions of

Sections 202 and 203 of the Maharashtra Land Revenue Code, and di sposed

of all objections including the one for recalling-its Order dated 9.12.2003

filed by the appellants being Cvil Application No. 3730 of 2004 directing
"The present state is that sone of the properties

which are already put to auction and purchased by

auction purchasers could not be handed over-to them

for various objections raised by respondent nos. 5 to

7 who are the main contestants. This includes the

factory and plant of Ms. Sonras Distillers.

We, therefore, propose to dispose of this
petition by directing respondent nos. 1 to 4 to take
further steps in the matter in accordance with | aw
and after giving fair opportunity to all concerned,
including the petitioners and respondent nos. 5 to 7
and the auction purchasers so as to enable themto
| odge their objections to the procedure adopted by
the sal es-tax department in conducting auction sale
of the property and after hearing all concerned pass
appropriate orders in accordance with |aw "

12. Appel |l ants are, thus, before us.

13. It is unfortunate that the H gh Court did not address itself to a vita
aspect of the matter despite its attenti on having been drawn thereto. It
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purported to have di sposed of all the pending applications directing only the
respondent Nos. 1 to 4 to take further steps in the matter in accordance with
| aw, but what those other or further steps in the matter woul d be, have not
been spelt out. Such a direction was whol | y unwarrant ed.

14. There cannot be any doubt or dispute that the dues of the revenue
shoul d be recovered wherefor properties of the defaulters inter alia can be
put to auction, but there cannot also be any doubt or dispute that procedures
| ai d down therefor nust be complied with. This Court has noticed in its
Order dated 28.10.2005 passed in Civil Appeal No. 6631 of 2005 that the

Hi gh Court resorted to a wong procedure. The issues involved in the wit
petition filed by the respondent Nos. 5 to 7 was limted. The Hi gh Court
unjustly expanded its jurisdiction

15. Even when an auction takes place under orders of the conpetent civi
court, the procedures laid down in the Code of Civil Procedure are required

to be conplied with. bjections to the validity of sale at the instance of one
party or the other are required to be considered and determ ned. Even an
appeal '|i es against such an Oder in terns of Oder XLIII Rule 1(u) of the

Code of Civil Procedure.

16. Provi sions of a statute whether directory or mandatory necessitating
strict or substantial conpliance are questions which nust be determ ned by

the courts. This Court thought that the Hi gh Court would do so.

Presunably the effect and purport of this Court’s Order having not been

brought to its notice, we, therefore, are of the opinion that the matter should
be directed to be considered afresh by the conpetent authority. W are

i nfornmed at the bar that Respondent No. 4 being Assistant Conmi ssioner of

Sales Tax is the conmpetent authority therefor.' W, therefore, while setting
aside the Oder of the High Court would direct the said authority to consider
the contentions rai sed by the appellants herein-on their own nerits.

17. Before parting with this case, we may however; notice the

submi ssions of M. P.S. Mshra, the | earned seni or counsel appearing on

behal f of the auction purchaser, that the requirenent of Section 202 and 203

of the Code had been conplied with. Lear ned counsel appearing on behal f

of the wit petitioners/ respondents submit that the intention of the appellants
herein is to delay the disposal of the nmatter. We need not-go into the
correctness or otherwi se of the said contentions, as Respondent No. 4

i ndi sputably woul d have to take into consideration facts and aspect of the
matter al so

18. M. Satyajit A Desai, |earned counsel appearing on behal f of
respondent Nos. 1 to 4 subnitted that it nay be possible for Respondent
No. 4 to dispose of the objections within a period of two weeks fromthe
date of filing of the docunments by the parties.

19. Oiginal records in respect of the auctions held nust be with the
respondent No. 4. Even otherw se, the sane should be produced before him
Appel l ant herein would file their witten objections as al so a copy of G vi
Application No. 3730 of 2004 before respondent No. -4 within tw weeks
fromdate. Wit Petitioners/respondents as al so the auction purchaser having
regard to the fact that they are aware of the contentions raised by appellants
herein may file replies thereto within the said period. Respondent No. 4

t hereupon may proceed to deternmine the matter in accordance with | aw

within a period of four weeks’ thereafter, upon giving an opportunity of ora
hearing to the parties after fixing a date of hearing.

20. We nake it clear that all contentions of the parties shall remain open
The i nmpugned judgnent is set aside. This Appeal is allowed with the

af orenentioned directions. In the facts and circunstances of this case,
however, there shall be no order as to costs.




