http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

CASE NO. :
Appeal (crl.) 1262 of 1998

PETI TI ONER
N. Bhargavan Pillai (dead) by Lrs.and Anr.

RESPONDENT:
State of Keral a

DATE OF JUDGVENT: 20/ 04/2004

BENCH
DORAI SWAMY RAJU & ARI JI T PASAYAT.

JUDGVENT:
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N. Bhargavan Pillai (hereinafter referred to as
"accused’) as appellant questioned correctness of the
j udgrment rendered by | earned Single Judge of the Keral a
Hi gh court uphol di ng hi's conviction under Section 5(2)
of the Prevention of Corruption Act, 1947 (in short the
"Act’) and Section 409 of the Indian Penal Code, 1860
(in short the "I PC\). For the offence under the Act, he
was sentenced to undergo rigorous inprisonment for two
years and to pay a fine of Rs.1,00,000/- with a default
stipulation of 6 nonths inprisonnent and sentence of
one year for the offence under the IPC._~ Since he died
during pendency of the appeal, his | ega
representatives sought for inpletion and have been
i mpl eaded.

Accusations which led to trial of the accused are
essentially as foll ows:

The accused was enployed in the Cvil Supplies
Department in the rank of Assistant Taluk Supply
Oficer. He was working as Juni or Manager on deputation
in the Kerala State Civil Supplies Corporation (in
short the 'Corporation’), at Kowdiar. \Wile he was
functioning as such, by Ex.P-19 order dated 14.4.1983
of the Regi onal Manager, of the Corporation
Thi ruvanant hapuram he was appointed as Unit Manager of
the Corporation, Unit Punalur. Pursuant to the orders
he took charge as Unit Manager in the Punalur Unit. Hs
5 years deputation to the Corporation was to be
conpl eted on 30.6.1986. But, instead of relieving him
the Corporation had requested the Civil Supplies
Department to extend his term of deputation by one year
stating that certain liabilities were outstandi ng. But
| ater, the request for extension of deputation was
l[imted upto 30.11.1986 by Ext.P-38 letter dated
4.11.1986 fromthe Managing Director of the Corporation
to the Director of Civil Supplies, Board of Revenue. By
the sane letter, the Regional Manager of the
Corporation, was directed to relieve the accused to his
parent departnent on 30.11.1986 itself. Pursuant to the
direction, the Regi onal Manager issued Ext.P-20 order
dated 29.11.1986 relieving the accused effective from
the afternoon of 29.11.1986. However, the accused did
not hand over charge on 29.11.1986. He did not attend
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the office after 27.11.1986, but applied for |eave. As
he did not attend the office on 29.11.1986, the

Regi onal Manager by Ext. P-22 dated 1.12.1986 pernitted
Nat araj an Asari (PW3), the Senior Assistant in the
Punal ur depot to assunme charge effective fromthat

date. Accordingly, PW3 assuned charge of the depot and
this was reported by the Regional Manager to the
Managi ng Director of the Corporation by Ext. P-23 dated
4.12.1986. The stock of the Punal ur Depot were partly
stored in the Warehousi ng Corporation godown at Punal ur
and partly in the godown attached to the office,
referred to by the witnesses as sel f-godown. Though PW
3 assuned charge, the accused had not handed over the
keys of the godown or verified the stock. Thereafter
the accused reported inthe depot on 13.12.1986 and in
the presence of the then Assistant Manager (Accounts)
(PW2) in the Regional Ofice of the Corporation

br ought t he keys and opened the godown. He al so
undertook in writing by Ext.P-24 to hand over charge on
the 13th, 15th and 16t h Decenber, 1986. In the

presence of the accused the itens found in the godown
were verified. Only the stock of 21.875 quintals of

M P. boiled rice and 84 kg. O tamarind were found in
the sel f-godown. A stock statement was al so obtained
fromthe State Warehousi ng Corporation. The Managi ng
Director of the Corporation directed a special audit to
be conducted by PW1 who was then worki ng as an

Assi stant Manager in'the Internal Audit Wng of the

Cor porati on on deputation fromthe Accountant General’s
O fice. Accordingly, PW1 conducted a special audit and
Ext.P-1 was prepared

The stock in the State Warehousi ng Corporation
godown as al so the sel f-godown were verified as on
31.3.1986. As per Ext.P-2 stock verification report,
there was an actual stock of 37.8 quintals of Pal nolein
and 44 quintals of free sale sugar. Subsequent to
1.4.1986, 100 quintals of paper boiled rice were
transferred fromthe Warehousi ng Corporation Depot to
the sel f-godown, and 23.65 quintals were returned from
the Onam markets in Punalur. Thus, the physical stock
shoul d have been 123.65 quintals of boiled rice. But
the actual stock found was 21.65 quintals. Thus, there
was a shortage of 102 quintals. Simlarly, a tota
gquantity of 72 quintals of Pal nolein had been
transferred fromthe State Warehousi ng Corporation
godown to the self-godown as per Exts. P9 and P11 goods
transfer orders and Exts. P10 and P12 good transfer
notes signed by the accused. But, there was no stock of
pal mol ein. There was a stock of 46 quintals of free
sal e sugar as on 1.4.1986. Qut of this 5 quintals had
been transferred to the Maveli Store, Punalur as per a
consi gnnent note dated 31.10.1986. The stock register
showed a cl osing bal ance of 30 quintals, but no stock
was avail able in the godowmn. PW1 assessed the total
val ue of shortage of rice at Rs.33,150/- that of
pal nol ein at Rs. 1, 08,000/- and sugar at Rs.22,620/-. He
al so reported that the accused had wi t hdrawn | oadi ng
and transporting charges for these articles as per
Exts. P13 and P14 series vouchers. No irregularity was
found in the transactions under Inprest, or in the
accounts regarding sales and renittance. There was
excess stock in the Warehousi ng Corporation godown as
the ration dealers had not lifted and that was tallied
by 31.12.1986 al so. By Ext. P-1, PW1 fixed accused s
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liability including infructuous expenses on
transporting and cost of missing enpty barrels at

Rs. 1, 70,640/-. On 29.12.1986 the accused undertook to
remit Rs.1,63,770/- being the value of the shortage of
72 quintals of palnmolein, 102 quintals of rice and 39
qui ntals of sugar and in part paynent, deposited

Rs. 50,000/ - in the Punalur Depot on that day. By Ext.
P-17 he undertook to deposit half the anpbunt by
2.1.1987 and the bal ance by 31st March next year
Thereafter the matter was reported to the Board of
Revenue and the accused was suspended from service by
Ext.P-37 order of the Board of Revenue, dated
31.1.1987. The Managing Director of the Corporation
wote to the Director of Vigilance (Investigation)
along with a copy of Ext.P-1report. The Director of
Vi gilance (lnvestigation) sanctioned registration of a
case. On the basis of the direction the then Deputy
Superi ntendent of Police, Vigilance, Kollam (PW10)
regi stered a case as per Ext.P-39. He entrusted the

i nvestigation to 1nspector of the Kollam Vigil ance
Unit-1 (PW11), who conducted the investigation and
sent a report to his higher authorities. In the
meantime, the accused retired fromservice on
28.2.1992. Since he 'had retired fromservice sanction
for prosecution became unnecessary. The case was
transferred to the newy established Pathanamhitta
Vigilance Unit. PW12, the Deputy Superintendent of
Police, Vigilance, Pathananthitta Unit who was put in
charge of this case also verified the records and filed
the charge sheet.

Before the trial Court accused pl eaded innacence.
Twel ve wit nesses were exanm ned and 47 docunments were
exhibited for the prosecution to furtherits case.
Though the accused did not exam ne any w tness,
docunents were marked as Exts. D-1 to D-5. The tria
Court on consideration of materials held the accused
guilty and convicted himas afore-noted. The Hi gh Court
in appeal confirned the conviction, and sentence.

In support of the appeal, M. C.N Sree Kunar
| ear ned counsel submitted that in the absence of a
sanction for the prosecution in terns of Section 19 of
the Act and Section 197 of the Code of Crimna
Procedure, 1973 (in short the 'Code') the whole
proceedi ng was non est and the trial was vitiated.
Additionally, it was subnmitted that the prosecution has
not established any m s-appropriation and/or mens rea
of the alleged crinme and, therefore, both the tria
Court and the Hi gh Court have acted contrary to law. |t
was further subnitted that both the trial Court and-the
Hi gh Court proceeded on mere surm ses and conjectures
to hold that the accused had conmitted m s-
appropriation. The essential ingredients necessary to
prove the accusations under Section 409 |PC are
squarely absent. Additionally, it was submtted that
both the trial Court and the Hi gh court have attached
undue inportance to the fact that the accused-appell ant
had agreed to pay the differential anpbunt. Reliance was
pl aced on a decision of this Court in Jiwan Dass v.
State of Haryana (1999 (2) SCC 530) to contend that
even if the accused had agreed to pay the anpunt that
was not material while considering the issue whether
the ingredi ents have been established by the
prosecution. It is a case where the sanction which was
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sought for was refused. The prosecution has acted
unfairly in taking advantage of the position that after
retirement sanction is not necessary under the Act. In
any event, in respect of a retired enpl oyee sanction is
necessary in ternms of Section 197 of the Code. Effort
has been nmade to overreach and circunvent |aw after
retirement and such arbitrary action should not be
countenanced. Finally, it was submtted that taking
note of the snmall ampount involved and the fact that the
accused has already deposited the anpunt the benefit
avai |l abl e under the Probation of O fenders Act, 1958
(in short the *Probation Act’) can be extended. Strong
reliance is placed on a decision of this Court in Bore
Cowda v. State of Karnataka (2000 (10) SCC 260). It is
poi nted out that though accused has died during
pendency of appeal his |egal representatives have been
i mpl eaded and benefit avail abl e under Section 12 of the
Probation Act shoul d not be denied to them

I'n response, M. Ranesh Babu | earned counsel for
the respondent-State subnitted that the Courts bel ow
have acted in accordance with1aw keeping in view the
correct principles and the factual scenario. M s-
appropriation is no part of an enployee' s official duty
and, therefore, the question of any sanction under
Section 197 of the Code does not arise. ln any event,
initially, the sanction was not accorded because the
accused had retired and had agreed to pay the anount
but that was not the final decision. In a case
i nvol ving corruption it woul d be against public
i nterest not to proceed against the accused whois
guilty of m s-appopriating huge anpbunt of stock neant
for the people. The Probation Act has no application to
the cases covered under the Act.

VWen the new y-worded Section 197 appeared in the

Code with the words "when any person who is or was a
public servant" (as against the truncated expression in
the correspondi ng provision of the old Code of Crinina
Procedure, 1898), a contention was raised before this
Court in Kalicharan Mahapatra v. State of Orissa (1998
(6) SCC 411) that the |legal position nust be treated as
changed even in regard to of fences under the A d Act
and New Act al so. The said contention was, however
repelled by this Court wherein a two-Judge Bench has
hel d thus :

"A public servant who committed an

of fence mentioned in the Act, while he

was a public servant, can be prosecuted

with the sanction contenplated in

Section 19 of the Act if he continues

to be a public servant when the court

t akes cogni zance of the offence. But if

he ceases to be a public servant by

that time, the court can take

cogni zance of the offence wthout any

such sanction."

The correct | egal position, therefore, is that an
accused facing prosecution for offences under the Ad
Act or New Act cannot claimany imunity on the ground
of want of sanction, if he ceased to be a public
servant on the date when the court took cogni zance of
the said of fences. But the position is different in
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cases where Section 197 of the Code has application

Section 197(1) provides that when any person who
is or was a public servant was not renovable fromhis
of fice save by or with the sanction of the Governnent
is accused of any offence alleged to have been
conmitted by himwhile acting or purporting to act in
the discharge of his official duty, no Court shall take
cogni zance of such offence except with the previous
sanction (a) in the case of a person who is enployed
or, as the case may be, was at the time of commi ssion
of the alleged offence enployed, in connection with the
affairs of the Union, of the Central Governnent and (b)
in the case of a person who is enployed or, as the case
may be, was at the tinme of comm ssion of the alleged
of fence enpl oyed, in connection with the affairs of a
State, of the State Government.

We nmay nention that the Law Commission inits
41st Report-in paragraph 15.123 while dealing with
Section 197, as it then stood, observed "it appears to
us that protection under the section is needed as much
after retirenent of the public servant as before
retirement. The protection afforded by the section
woul d be rendered illusory if it were open.to a private
person harbouring a grievance to wait until the public
servant ceased to hold his official position, and then
to lodge a conplaint. The ultimate justification for
the protection conferred by Section 197 is the public
interest in seeing that official acts do notlead to
needl ess or vexatious prosecution. It should be left to
the CGovernnment to determine fromthat point of viewthe
guestion of the expedi ency of prosecuting any public
servant". It was in pursuance of this observation that
the expression "was’ cone to be enpl oyed after the
expression 'is’ to make the sanction applicable even in
cases where a retired public servant is sought to be
pr osecut ed.

Above position was highlighted in R Bal akrishna
Pillai v. State of Kerala (AIR 1996 SC 901).

As noted in State of MP. v. MP. Qupta (JT 2003
(10) SC 32), sanction under Section 197 of the Code'is
not a condition precedent for an offence under Section
409 | PC.

It is fairly well settled position in |aw that

actual node of entrustnent or m s-appropriation is not
to be proved by the prosecution. Once entrustnent is
proved, it is for the accused to prove as to how the
property entrusted was dealt with. In Jiwan Dass’s case
(supra) the factual position was entirely different. It
was held that the undertaking given in that case could
not be held to be confession or admission. In the
present case, the factual scenario as noticed by the
trial Court and the High Court is different. It was not
only on the basis of the undertaking that the

convi ction was recorded, but the other evidence on
record al so unerringly proved entrustnent. Therefore,
it was for the accused to prove as to how the property
entrusted with himwas dealt with. No material was

pl aced in that regard. Therefore, the Courts bel ow
correctly held entrustnment to have been proved. The
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concurrent findings of fact recorded by the Courts

bel ow relating to entrustment and nis-appropriation in
our view are well nerited and fully justified on the
basi s of evidence on record and do not suffer from any
perversity or patent error of law to warrant

i nterference.

Conming to the plea relating to benefits under the
Probation Act, it is to be noted that Section 18 of the
said Act clearly rules out application of the Probation
Act to a case covered under Section 5(2) of the Act.
Therefore, there is no substance in the accused-
appellant’s plea relating to grant of benefit under the
Probation Act. The decision in Bore Gowda' s case
(supra) does not even indicate that Section 18 of the
Probati on Act was taken note of. In view of the
specific statutory bar the view, if any, expressed
wi t hout anal ysi ng the statutory provision cannot in our
view be treated as a binding precedent and at the nost
is to be considered as havi ng been rendered per
i ncuriam Looked at fromany angle, the appeal is sans
nerit and deserves di smissal which we direct.




