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I ncome-tax Act (11 of 1922), s. 24(2) (beforeits amendnent
by the Finance Act of 1955)-Business in several comodities-
Loss in one-Set off claimd against profits in others-
Question of fact-Wen High Court can exam ne its
correctness.

HEADNOTE:

The assessee carried on business in several comodities
including cloth. In the assessnent years 1953-54 and / 1954-
55 the assessee suffered loss in cloth business, and it was
determ ned for the purposes of s. 24(2) of the |Incone-tax
Act, 1922 (as it stood before the —amendnment -in 1955).
During the subsequent three assessnment years, the |ncone-tax
Oficer refused to allowthe carry forward of these |osses
and their set off against the business profits of those
years on the ground that the |losses deternmined in the
preceding years arose out of the cloth business which was
different fromthe other business carried on by ’the He held
that since the cloth business was not carried on during. the
rel evant year of account the loss therefrom in preceding
years could not be carried ,forward and set off _against
profits of other business. The Appel | ate Assi st ant
Conmi ssi oner agreed with the Inconme-tax Oficer. M
Tribunal found (i) that the assessees dealings in ‘cloth
started very early and the introduction of control  only
changed the procedure of carrying on the business, (ii) that
the assessee has been doing business in several commodities
and its trading in each comodity did not constitute
separate business, (iii) that the cloth business never
assuned the proportion or the stature of a distinct and
separate business and (iv) that there was evidence to show
dovetailing of cloth business into the general section. The
guesti on, as to whether on the facts and in t he
circunstances of the case, the cloth business and the
business in the general section constituted the same
business wi thin the neaning of s. 24(2) as it stood then
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was referred to the Hgh Court. Relying on nobst of the
facts deternmined by the Appellate Assistant Cormi ssioner
the High Court answered the question against the assessee.
In appeal, to this Court, the assessee contended that (i)
the findings on questions of fact given by the Tribunal were
final and it was not open to the High Court to exam ne their
correctness in the absence of any proper question on the
point; and (ii) on the findings of the Tribunal the |osses
on account of cloth business were liable in law to be
carried forward and set off against the profits during the
rel evant assessnent years.

HELD : The question nust be answered in the affirmative and
in favour of the assessee.

(i)Iln spite of the formin which the question had been
referred it was not open to the H gh Court to examine the
correctness of the conclusions of the Tribunal on-facts. |If
the Tribunal does not consider the evidence covering all the
matters  and bases its findings upon sonme evidence only
ignoring /‘other essential material that would anount to a
m sdirection in-law and the findings would give rise to a
guestion liable to be referred to the H gh Court. But it is
equally well settled that if the question about the validity
of the findings of fact-is sought to be raised for one
reason or

558

another, reference of a proper question challenging those
findings nust first be sought before those findings can be
chal l enged before the H gh Court. No attenpt was made
before the Tribunal to have any such question referred and
in the absence of a proper question it was not open to the
Hi gh Court to accept the findi ngs of the A
appel l ate Assistant Conmi ssioner in preference to those
given by the Tribunal or to come to any independent
conclusion itself on the faces. ~ The ~Tribunal does not
appear to have discussed the entire evidence on which the
findings were based but the order of the Appellate Assistant
Conmi ssioner and his findings as also the entire record were

before it and there is nothing to suggest that  all the
material facts were not present to.its nmind except that they
are not mentioned in detail. |Its findings, therefore, nust

be accepted as final and the only question which it was open
to the High Court to exam ne was whether the cloth business
could be regarded as the sane business within the meaning of
s. 24(2) of the Act. [563 B-D; 563 (G

I ndia Cenment Ltd. v. Conmi ssioner at |ncone-Tax, Mdras, 60
I.T.R 52, 64 and Hazarat Pir Mahomed Shah Saheb Roza
Conmittee v. Conmi ssioner of |Incone-tax, Qujarat, 63 1.T.R

490, 496, referred to.

(ii)The question whether on the application of the settled

tests different ventures carried on by the assessee fromthe
sane business for the purpose of s. 24(2) is -a mxed
guestion of law and fact. The fair test is whether | there
was any inter-connection, any inter-1lacing, any inter-depen-
dence, any unity were found to exist by virtue of the conmpn

nmanagenent , conmon busi ness Or gani sati on, conmon
adm ni stration, comon fund and common place of business.
[564 D E]

Setabganj Sugar MIIls Ltd. V. Conmm ssioner of |ncone-tax,
Central, Calcutta, 41 1.T.R 272, 274, Scales v. GCeorge
Thonmpson & Co. Ltd., [1927] 13 T.C 83; Manilal Dahyabhai v.
Conmi ssi oner of Incone-tax, Bonmbay City, 37 I.T.R 398 and
Comm ssi oner of |ncome-tax, Madras v. Prithvi Insurance Co.
Ltd. 63 1. T.R 632, 637, referred to.

Appl yi ng these principles the conclusions which the Tribuna
arrived at were correct.
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JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeals No. 1659 to
1661 of 1968.

Appeal s fromthe Judgnent and order dated March 26, 1965 of
the Calcutta High Court in Incone-tax Reference No. 130 of
1961.

Sukumar Mtra and D. N. Mukherjee, for the appellant (in al
the appeal s).
S.T. Desai, S. K Ayar, R H Dhebar and B. D. Sharnma
for the respondent (in all the appeals).
The Judgrment of the Court was delivered by
Grover, J. These three appeals are by certificate from a
conmon judgnent of the Calcutta Hi gh Court answering the
following question referred to it by the Incone Tax
Appel  ate Tri bunal in-the negative and agai nst the assessee
"Whether on the facts and in the circunstances
of “the case, “the cloth business of t he
assessee and its business in the GCenera
Section constituted the sane business
559
within. the meaning of s. 24(2) of the Indian
Income-tax Act as it stood at the materia
time."
According to the statenent of the case the assessee is a
private limted conpany owning shares and securities and
al so doing business. The relevant assessnent. years are
1955-56, 1956-57, 195758, the correspondi ng accounting years
being the calendar vyears 1954, 1955 and 1596. In the
assessment for the vyears 1953-54 and 1954-55 | osses
amounting to Rs. 2,13,898 and Rs. 46,050 respectively were
determ ned for the purposes of s. 24(2) of the Inconme tax
Act 1922, hereafter called the "Act".” In the first year a
loss of Rs. 2,08,686/- arose in cloth business whereas the
bal ance of the |oss occurred in.the General section /and the
nmanure section. In the second year a loss of Rs. 46,050
occurred mainly in cloth business. During the three
assessment years in question the Income tax Oficer refused
to allow the carry forward of these |osses and their set off
agai nst the business profits of those years on the ground
that the | osses determined in the preceding years arose out
of the cloth business which was different from the other
business carried on by the assessee and since the cloth
busi ness was not carried on during the relevant -year of
account the loss therefromin preceding years could not be
carried forward and set off against profits of the other
busi ness. The Appell ate Assi stant Comm ssioner agreed 'with
the conclusion of the Income tax Oficer. He rejected the
contention of the asessee that comon ownership,. comon
direction and control, common financial arrangenent, | common
staff and common bal ance sheet necessarily established  that

the business was single. He took the view that the
character of the cloth business carried on by the assessee
was entirely different fromthe other business. He laid

particul ar enphasis on the fact that the assessee acted as a
di stributing agent on behalf of the Governnment for cloth and
cenent and the node of carrying on of that business was
altogether different fromthat of its ordinary business. He
referred to the fact that the cloth business had a separate
overdraft account with the Bank with which stocks of cloth
had been pl edged and there was separate staff for the «cloth
busi ness even though the assessee clainmed that a part of the
staff in the General section also | ooked after the cloth
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busi ness. The assessee contended before the Tribunal in
appeal that till the end of 1945 its business was confined

only to shares and the managenent of zanindari properties
and that dealing in cloth began only in 1946 and in 1950 the
assessee was dealing in manure and in 1952, in paints as

wel | . After the introduction of control on cloth in 1948
the conpany was appoi nted as a nom nated buyer approved by
the Governnent doing business at it.,; own risk under
conditions prescribed by the Governnent by whom prices at
which the goods were to be sold were fixed. Certain
expenses relating to the cloth business |ike notor car and
godown
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expenses were charged to the General account, whereas
certain expenses relating to the General section like rent
and tel ephone charges were charged to the <cloth account
while audit fees were allocated to a different departnent.
The control over the different \activities of the assessee
was not exercised by the Director but by cormbn nanageria
staff and “there was sufficient financial inter-relation
between the cloth business and the General section. The
Tri bunal held that the assessee’'s dealings in cloth started
as early as 1946 and that the introduction of control by the
CGover nient changed the procedure of  carrying on the
busi ness. It was further found that the assessee had been
doi ng business in several conmpbdities one after the other or
along with the other and apart fromthe fact that a separate
profit and tradi ng account was nai ntained for cloth business
there was nothing to suggest that the cloth business assumed
the proportion or the stature- of a distinct and separate
busi ness. It was accordingly held that the transactions in
cloth were part and parcel of a single business carried on
by the assessee and the loss therefrom could not be
segregated as a loss froma distinct _business for | the
purpose of s. 24(2) of the Act.
The High Court referred to certainother facts as found by
the Appell ate Assistant Conmm ssioner. It had been found by
hi mthat the assessee was nainly doi ng banki ng business from
1942 to 1948 although it had, during that period, “incone
fromother ,sources. 1In the year 1948 it started acting as
the distributing agent of cloth on behal f of the Governnent.
That business continued till the year 1952 when control~ on
cloth was lifted. ' M assessee disposed of in retail stocks
left over during the first few nonths of the year 1953.
Thereafter the assessee ceased to have any dealings in
cloth. The H gh Court quoted extensively fromthe order of
the Appellate Assistant Commssioner. It felt that the
Tribunal had not dealt with the matter in a  satisfactory
way. Reference was nmade to its own deci sion in another case
in which it had been held by the Hi gh Court that in order to
find out whether the business of an assessee was the sanme in
two different years the primary consideration was the nature
of the business and the way it was conducted. Merel y
because the assessee’s business was one of a dealer in
several kinds of commpdities it could not be said that it
has only one business for the purpose of s. 24(2) when a
part of its activities had conme to an end. Relying on nost
of the facts determined by the Appel | ate Assi st ant
Conmi ssioner the High Court found difficulty in agreeing
with the view on the Tribunal that there was any dovetailing
of the cloth business into the General section. This is
what the H gh Court said finally:

“I'n our opinion, (i) that the inference drawn

by the appellate tribunal was not warranted by

the facts on record and (2) that the cloth
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busi ness was separate from
561
the assessors business in general section
not wi t hst andi ng t hat there was sone

i nterconnecti on of expenses or control."
In order to decide the points raised before, us it is
necessary first to refer to the relevant provisions of the
Act. Section 6 gives six heads of incone profits and gains
whi ch shall be chargeable to income tax. Qut of these the
fourth head is "profits and gai ns of business, profession or
vocati on". Section 10 taxes the profits of business,
prof essi on or vocation carried on by the assessee. Secti on
24(1) provides that where any assessee sustains a |oss of
profits or gains for any year under any of the heads
mentioned in s.’” 6, he shall be entitled to have the anount
of the 1loss set off against his incone profits or gains
under any other head in that year. It is wunnecessary to
refer to the proviso-and the Explanations). Prior to its
amendnment ~ by the Finance Act 1955, sub-s. (2) of s. 24 ran
as follows -
"“(2) \Where ~any assessee sustains a |oss of
profits or gains in any year,. being a
previous year not earlier than the previous
year for the assessnent for the year ending on
the 31st ‘day of March, 1940, in any business,
prof ession or vocation, and the | oss cannot be
whol |y set off under sub-section, (1), so nuch
of the'loss as is not so set off or the whole
| o0ss where the assessee had no other head of
i ncome shall be carried forward to the
foll owi ng year and set off against the profits
and gains, if any, of the assessee from the
same busi ness, profession or vocation of that

Sub-s. (2) of 's. 24 was substituted by s. 16
of the Finance Act  of 1955 the nmateria
portion for our purposes being:

"(2) \Where any assessee sustains a  |oss of
profits or, gains in any year, being a
previous year not earlier than-the previous
year for the assessnent for the year ending on
the 31st day of March, 1940, in any business,
prof ession or vocation, and the | oss cannot be
wholly set off under sub-s. (1), so  nuch of
the loss as is not set off or-the whole 1oss’
where the assessee had no ot her head of incone

shall be carried forward to the  follow ng
year, and
(1)

(ii)where the loss was sustained by him in
any other business, profession or vocation, it
shall be set off against the profits and
gains, if any, of any business, profession or
vocation carried on by himin that year
provided that the business, profession  or
vocation in
562
whi ch the loss was originally sust ai ned
continued to be carried on by him in that
year; and
(T ) e
The argunment before us has proceeded on the footing that the
matter has to be deci ded under sub-s. (2) as it stood before
its amendment in 1955. The principle contentions on behalf
of the appell ant-assessee are two-fold. It is urged firstly
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that the findings lon questions of fact given by the
Tri bunal were final and it was not open to the High Court to
examne their correctness in the absence of any proper
guestion on the point. Secondly, on the findings of the
Tri bunal the | osses on account of cloth business were liable
inlawto be carried forward and set off against the profits
during the relevant assessnent years. On the other hand
counsel for the respondent maintains that it was open to the
Hi gh Court to prefer the findings of the Appellate Assistant
Commi ssioner to those of the Tribunal because the Tribuna
had based its conclusions on a msreading of evidence and
,on a consideration of irrelevant evidence. Counsel further
says that the Tribunal’'s decision was hardly.a decision in
the eye of law and that it had been rightly held by the Hi gh
Court that the cloth business did not fall wthin the
nmeani ng of the expression ""the same business" in s. 24(2)
of the Act as it stood before the amendment of 1955. It has
been held by this Court in Setabganj Sugar MIIls Ltd. wv.
Conmi ssi oner of Income tax Central, Calcutta (1) that the
guesti on  whether on the application of the settled tests
di fferent ventures carried on by the assessee formthe sane
busi ness for the purpose of s. 24(2) is a mxed question of
law and fact. Reference was | made in this case to the
iple stated by Rowatt, J. in Scales v. Ceorge
Thonpson & Co, Ltd. (2) that the real question is whether
there was any inter-connection, any interlacing, any inter-
dependence, any unity at all enbracing those two busi nesses.
The foll owi ng observations fromthe judgnent of this ,court
may be reproduced:
"No doubt, findings of fact are involved
because a variety of matters bearing, on the
unity of the business have to be investigated,
such as wunity of control -and nmanagenent,,
conduct of the business through the sane
agency, the inter-relation of the businesses,
the enpl oynent of same capital, the
mai nt enance of comon books of account,
enpl oyment of sane staff to run the ~business,
the nature of the different transactions, the
possibility of one being closed wi t hout
affecting the texture of the other and so
forth. When, however, the true facts -have
been determined, the ultimate conclusion is a
| egal inference fromproved facts, and it is
one of nixed | aw
(1) 41 1.T.R 272, 274.
(2)[ 1927113 T.C 83.
563
and fact, on which depends the application of
S. 24(2) of the Act................
It is not possible to accept the submi ssion nade on behalf
of the respondent that in spite of the formin which the
guestion had been referred it was open to the H gh Court to
exam ne the correctness of the conclusions of the Tribunal
on facts. There can be no dispute that if the Tribunal does
not consider the evidence covering all the matters and bases
its finding__ wupon sone evidence only ignoring ot her
essential nmaterial that would amount to a misdirection in
law and the findings would give rise to a question liable to
be referred to the High Court. But it is equally well set-
tled that if it is sought to raise the question about the
validity of the findings on fact for one reason or another
reference of a proper question challenging those findings
must first be sought before those findings can be chall enged
bef ore the High Court : See India Cenent Ltd. V.

princ
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Conmi ssioner of Income tax, Madras(.’) and Hazarat Pir
Mahonmed Shah Saheb Roza Committee v. Conmi ssioner of |ncomne
tax, GQujarat (2) . No attenpt was nade before the Tribuna
to have any such question referred and in the absence of a
proper question it was not open to the H gh Court to accept
the findings of the Appellate Assistant Comm ssioner in
preference to those given by the Tribunal or to come to any
i ndependent conclusion itself on facts.

The Tri bunal gave the follow ng findings: (1) The
appellant’s dealings in cloth started as early as 1946 and
the introduction of control only changed the procedure of
carrying on the business in the sense that the appellant
became the nomi nated buyer approved by the Government. (2)
The appel | ant had been doi ng business in several commpdities
one after the other or along with the other and its trading
in each commodity di d not constitute separate business. (3)
The <cloth business never assunmed the proportion or the
stature of a distinct and separate business. (4) There was
sufficient evidence to show dovetailing of the cloth section
into the General section. The conclusion of the Tribunal on
these findings was that the transactions in cloth were part
and parcel of a single business carried on by the appellant
and did not constitute a distinct business for the purpose
of s. 24(2), The Tribunal” does not appear to have discussed
the entire evidence onwhich the findings were based but the
order of the Appellate Assistant Comissioner and his
findings as also the entire record were before it and there
is nothing to suggest that all the naterial facts were not
present to its mnd except that they are not  nentioned in
detail. |Its findings, therefore, must be accepted as fina
and the only question which it was open to the Hgh Court to
exam ne was whet her the cloth business could, be regarded as
t he same busi ness

(1) 60 I.T.R 52, 64.

(2) 63 1.T.R 490, 496.

564

within the neaning of s. 24(2) of (the Act. A great deal of
reliance has been placed on a decision of the Bonmbay High
Court in Manilal Dahyabhai v. Conmissioner of Inconme tax,
Bonbay City(1l) There the claimthat the businesses were the
same, was sought to be substantiated on the ground that only
one set of accounts was being maintained; that both the
busi nesses were carried on in the, Sane prenmises w.th the
help of the sane staff,, that the capital enployed was the
same, the receipts in respect of one of thembeing utilized
for the purpose of the other and that the terns of overhead

and ot her expenses were common. It was held that the afore-
said factors did not necessarily lead to the inference  that
the busi nesses nmust be regarded as one and the sane. It was

observed that though not conclusive but an inportant test
was whether one of the two businesses conducted by the
assessee could be stopped without affecting the texture or
framework of the other. However in Comm ssioner of |ncome-
tax, Madras v. Prithvi Insurance Co. Ltd. (2) this Court
said " we are unable to agree wth counsel for the
Comm ssionerthat the test, whether one of the businesses
can be cl osed withoutaffecting the conduct of the other

busi ness, is a decisive test in determ ning whether the two
constitute the same business within the nmeaning of s.

24(2)." In that very case the test laid domm by Row att,
J.,, in Scales v. CGeorge Thonmpson & Co. ,,Ltd.,(") was
accepted as a fair test and inter-connection, interlacing,

i nter-dependence and unity were found to exist by virtue of
the conmon nanagenent, common busi ness Organi sati on, conmon
adm ni stration, comon fund and common pl ace of business.
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We have no nanner of doubt that on applying these principles
the concl usion at which the Tribunal arrived was correct and
the question referred should have been answered in the
affirmative and in favour of the assessee. The appeals are
consequently allowed with costs throughout and the answer
returned by the H gh Court 1is hereby discharged. One
hearing fee.

Y. P. Appeal s al | owed.

(1)37 I.T.R 398.

(2)63 I.T.R 632, 637.

(3)[1927] 13 T.C. 83

L8 Sup Cl/69-2,500-13-3-70-d PF.
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