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Challenge in this appeal is'to legality of the judgnent
rendered by a Division Bench of the Bonmbay Hi gh Court in a
Letters Patent Appeal affirmng judgnent of a |learned Single
Judge. By the said judgnent |earned Single Judge had
confirmed the order passed by the Industrial Court, Thane
Maharashtra (in short ’'Industrial Court’).

The controversy involved in the present appeal arises in
the foll ow ng background:

By Circular dated 30th June, 1992 the appellant - a

public limted conmpany incorporated under the Comnpanies

Act, 1956 decl ared a Vol untary Retirenent Scheme

(hereinafter referred to as the "VRS-1') for its enpl oyees which
was accepted by the 337 enpl oyees. On 16th March, 1994 the
appel l ant entered into a Menorandum of Understanding with

t he enpl oyees’ Union containi ng another Vol untary

Retirement Schenme (hereinafter referred to as the "VRS-11").
The sane was accepted by 179 enpl oyees. Respondents 1 to 6

who had earlier accepted VRS-I filed a conplaint before the

I ndustrial Court, Thane on 20th July, 1994 alleging that the
appel | ant - conpany had commtted an unfair |abour practice

in ternms of itemnos.5, 9 and 10 of Schedule 1V of the

Mahar ashtra Recognition of Trade Unions & Prevention of

Unfair Labour Practices Act, 1971 (in short the 'Act’). It was
contended that one of the benefits which was given to the

enpl oyees who had accepted VRS-11, nanely paynent. of a

sum of Rs. 90, 000/- ex-gratia, had not been extended to the
conpl ai nants who had retired pursuant to VRS-I in 1992,

This according to themwas illegal, unlawful and anounted to
unfair |abour practice. The Industrial Court after considering
the materials placed before it came to hold that the grievances
of the conplainants were well founded. Accordingly, by award
dated 24.10.1996, it directed the appellant to pay Rs.90,000/-
to each of the enpl oyees who had retired under VRS-1, as
simlar sum had been paid to 179 enpl oyees who had

accepted VRS-11 in 1994. The order passed by the Industria
Court was challenged by the appellant by filing a wit petition
in the Bonbay High Court. A |learned Single Judge dism ssed

the wit petition by judgnent dated 11.7.2001. In fact the

| earned Single Judge, nodified the award by granting
additionally, interest at 6% P. A from 15.4.1994 till date of
paynment. A Letters Patent Appeal was filed before the Division
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Bench which was al so di sm ssed by the inpugned judgnent
dated 12/13-6-2003.

It is to be noted that before the H gh Court the follow ng
gri evances were made by the enpl oyer: -

(i) A conplaint of unfair |abour practice could be filed only
by a recogni zed union and not by an individual workman

or some of them Therefore, in a conplaint filed by 6

enpl oyees, relief could not be granted to 337 enpl oyees.

(ii) In order to sustain the grievance under Item (5) of
Schedule IV to the Act, something nore than mere
differential treatnment was necessary to be established. It

was i ncunbent upon the claimants to show that there

was any favouritismor partiality shown to one set of

wor kers regardl ess of nerits.

(iii) In order to sustain the grievance under Item (9) of
Schedule IV to the Act, it was to be established that there
was failure to inplenent any award, settlenent,

agr eenment', and

(iv) I'n_order to sustain the grievance under Item (10) of
Schedule IV to the Act, it was to be established that the
enpl oyer had indul gedin act of force or violence.

The High Court found that the plea regarding
mai ntai nability of the conplaint by individual workman was
not correct. Further it held that in view of ‘the clear statenent
inthe letter dated 11.7.1992 made by Sri P. Krishnanurt hy,
Vi ce- Presi dent of the Conpany, there was an assurance that
all the enpl oyees who woul d accept the VRS-l would be
entitled to all benefits which would be given to other
enpl oyees and that those who woul d not accept VRS-1. woul d
not be paid anything nmore. Therefore, the H gh Court held that
the fact that Rs.90,000/- was paidto those who accepted
VRS-11 clearly indicated discrimnation. Accordingly, the orders
of the Tribunal and | earned Single Judge were confirnmed by
the Division Bench

In support of the appeal M. T.R Andhyarujina, |earned
seni or counsel submitted that the approach of the H gh Court
is clearly erroneous. Firstly, it was submtted that the
conplaint itself was not naintai nable before the Industria
Court as the conplainants, at the relevant point of tine, were
not worknmen. Additionally, Items 5, 9 and 10 of the Schedul e
I'V had no application to the facts of the case. ~There was no
di scrimnation, favouritismor partiality whatsoever in any

manner. Those who are covered by VRS-11 stood at a different
footing fromthose who accepted VRS-I and, therefore, the
conpl ai nt should not have been entertained. It was further

submitted that nmere fact that subsequently sone nore

amount had been pai d does not per se establish favouritism or
partiality. The Industrial Court and the H gh Court did not
consi der the distinguishing features. Unnecessary emnphasis
was laid on the letter witten by the Vice-President referred to
above. There was no award or agreenent, or settlenment which
as all eged was not inplenmented. No evidence was |ed to show
that there was any award or agreenent or settlenent which
was to be enforced. Simlarly, there was no evidence led to
show that the appell ant had i ndul ged in any act of force or
vi ol ence.

Learned counsel for the respondents on the other hand
submitted that factual findings have been recorded by the
Tri bunal which have been endorsed by | earned Single Judge
and the Division Bench that the act of paying an anount
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hi gher than what was paid to those who had accepted VRS-I
itself showed favouritismand partisan approach. VRS-I which
was accepted by 337 enpl oyees was not voluntary and was on
account of the threat perceptions.

In order to appreciate rival submission the entries in
Schedul e IV of the Act need to be noted. They read as follows: -

SCHEDULE \ 026 |V
General Unfair Labour Practices on the part of
Enpl oyers

1. To discharge or dism ss enpl oyees -
(a) by way of victimzation;

(b) not in good faith, but in colourable
exerci se of employer’s rights;

(c) by falsely inplicating an enployee in
a crimnal case on fal se evidence or
on concocted evi dence;

(d) for patently fal se reasons;

(e) on untrue or trunped up allegation of
absence wi t hout | eave;

(f) in utter disregard of the principles of
natural justice in the conduct of

donestic enquiry or wth undue

hast e;

(g) for misconduct of a minor or technica
character, w thout having any regard

to the nature of the particular

m sconduct or the past record of

service of the enployee, so as to

amount to a shockingly

di sproportionate punishnent.

2. To abolish the work of a regular nature
bei ng done by enpl oyees, and to give

such work to contractors as a neasure of
breaking a strike.

3. To transfer an enployee mala fide from
one place to another, under the guise of
fol | owi ng managenent policy.

4, To insist upon individual enployees, who
were on |egal strike, to sign a good
conduct-bond, as a pre-condition to

allowing themto resume work.

5. To show favouritismor partiality to one
set of workers, regardless of nerits.

6. To enpl oy enpl oyees as "badlis", casuals
or temporaries and to continue them as

such for years, with the object of

depriving themof the status and

privileges of permanent enpl oyees.

7. To di scharge or discrimnate agai nst any
enpl oyee for filing charges or testifying
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agai nst an enpl oyer in any enquiry or
proceeding relating to any industria

di spute.

8. To recruit enployees during a strike
which is not an illegal strike.

9. Failure to inplement award, settlenent

or agreenent.

10. To indulge in act of force or violence."

It will be appropriate to first deal with Item (5) which
relates to the act of favouritismor partiality by the enployer to
one set of workers regardl ess of nerit.

The factual background which is virtually undisputed is
that the appell ant-conpany took over Mirphy India Ltd.
(hereinafter referred to as the 'Mirphy’). Mirphy had nerged
wi t h the appellant-conpany pursuant to the order of Board of
I ndustrial & Financial Reconstruction (in short "BIFR ). Due to
recession in the consunmer electronic industry, the
undert aki ng became unviable. Before the VRS 1 and Il the
appel | ant - conpany had introduced VRS Schenes in Cctober,

1983 and February, 1988. All the enpl oyees who were
covered by the VRS | and |l were ex-Mirphy enpl oyees.

According to learned counsel for the appellant, a
conpl aint of unfair |abour practice can be made only by the
exi sting enpl oyees. Under clause (5) of Section 3 of the Act
the expression "enpl oyee" only covers those who are worknen
under cl ause (s) of Section 2 of the I'ndustrial Disputes Act,
1947 (in short the "ID Act’). The expression "workman!" as
defined in clause (s) of Section 2 of the ID Act relates to those
who are existing enployees. The only addition to existing
enpl oyees, statutorily provided under Section 2(s) refers to
di sm ssed, discharged and retrenched enpl oyees and 't heir
gri evances can be | ooked into by the forunms created under the
Act. In the instant case, the conpl ai nants had resigned from
service by voluntary retirement and, therefore, their cases are

not covered by the expression "workman’. On the factual
scenario, it is submtted that after the 337 enpl oyees had
accepted VRS-1, others had raised di sputes and had gone to

Court. Order was passed for paying themthe existing salary
and ot her enolunents. This went on nearly two years and,
therefore, with a viewto curtail litigation a Menmorandum of
Understanding was arrived at in 1994. This basic difference in
the factual background was not noticed by either the

I ndustrial Court or the H gh Court.

In Item (5) of Schedule IV to the Act, the Legislature has
consciously used the words 'favouritismor partiality to one set
of workers’ and not differential treatnent. Thus, the nenta

el ement of bias was necessary to be established by cogent
evidence. No evidence in that regard was led. On the contrary
t he approach of the Industrial Court and the H gh Court was

di fferent. One proceeded on the basis of breach of assurance
and the other on the ground of discrimnation. There was no
evi dence brought on as regards the pre-requisite i.e.
favouritismor partiality. Favouritism means show ng favour
in the matter of selection on circunstances other than nerit.
(per Advanced Law Lexi con by P.Rananatha Aiyar, 3rd Edition
2005). The expression 'favouritism means partiality, bias.
Partiality means inclination to favour a particul ar person or
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thing. Simlarly, it has been sonetinmes equated wth
capricious, not guided by steady judgnment, intent or purpose.
Favouritism as per the Wbsters’' Encycl opedi ¢ Unabri dged
Dictionary means the favouring of one person or group over

ot hers having equal clainms. Partiality is the state or character
being a partial, favourable, bias or prejudice.

According to Oxford English Dictionary "favouritisni

neans - a deposition to show, or the practice of show ng

favour or partiality to an individual or class, to the neglect of
ot hers havi ng equal or superior clains; under preference.
Simlarly, "partiality" means the quality or character of being
partial, unequal state of judgnment and favour of one above the
other, without just reason. Prejudicial or undue favouring of
one person or party: or one side of a question; prejudice,

unf ai rness, bi as.

Bi as may be generally defined as partiality or preference.

It is true that any person or authority required to act in a
judicial or quasi-judicial matter nust act inpartially.

"I'f however, 'bias’ and 'partiality’ be defined to

nean t he total absence of preconceptions in

the mind of the Judge, then no one has ever

had a fair trial and no one ever will. The

human m nd, even at infancy, is no bl ank

pi ece of paper. W are born with

predi spositions and the processes of

education, formal and informal, create

attitudes which precede reasoning in

particul ar i nstances and which, therefore, by

definition, are prejudices.” (per Frank, J. in

Li nahan, Re, (1943) 138 F 2d 650, 652).

It is not every kind of differential treatnent which in | aw

is taken to vitiate an act. It nust be a prejudice which is not
founded on reason, and actuated by self-interest - whether
pecuni ary or personal

Because of this element of personal interest, bias is also
seen as an extension of the principles of natural justice that
no man shoul d be a judge in his own cause. Being a 'state of
mnd, a bias is sonetinmes inpossible to deterni ne. Therefore,
the courts have evolved the principle that it is sufficient for .a
litigant to successfully inpugn an action by establishing a
reasonabl e possibility of bias or proving circunstances from
whi ch the operation of influences affecting a fair assessnent of
the nerits of the case can be inferred.

As we have noted, every preference does not-vitiate an

action. If it is rational and unacconpani ed by considerations
of personal interest, pecuniary or otherw se, it would not
vitiate a decision. The above position was highlighted in G N
Nayak v. Goa University and Ors. (2002 (2) SCC 712).

The factual scenario does not establish any favouritism

or partiality. Wien VRS-1 Schene was introduced sanme was
offered to every enployee. 1t is nobody' s case that there was
any hidden intent and/or that the enployer had any previous
know edge at the time of introducing the scheme that sone of
the enpl oyees woul d not accept it. It is not the case of the
conpl ai nants that the enployer had at that point of tine

i ntended to pay sonething nore to those who did not accept
VRS-1. The Menorandum of Understandi ng which was the
foundation for the VRS-11, of course gives a different package,
but on the clear understanding that litigations of all types
were to be wthdrawn.

In order to bring in application of Item9, it was
submitted by the respondents that there was an
agreement / assurance whi ch was not inplenmented. It has been
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urged that a letter can al so be construed as an agreenent. But
that logic is not applicable in all cases. It will depend upon

the nature of the letter/conmmnication. As a matter of fact,
there is no dispute that there was no Menorandum of
Under st andi ng or agreement in witing. The letter of Vice-
Presi dent on which the Industrial Court and the Hi gh Court

have pl aced reliance does not anywhere indicate that even if
the fact situation was different the same anmount woul d be

paid at all future tinmes. Mere breach of assurance is not
favouritismor partisan approach. It has to be definitely

pl eaded and proved to show that Item 9 of Schedule |V was
attracted. As noted above, the Menorandum of Understandi ng

in 1994 cane to arrive at because sone of the enpl oyees went

to Court after not accepting VRS-1. The background facts do
not establish that the appellant-conpany was guilty of
favouritismor partiality. There is also no plea or proof that the
enpl oyer indul ged in any violence or force to coerce 337

enpl oyees to accept VRS-1. Therefore, the conplaint of unfair

| abour practice is not established under Itens 5, or 9 or 10 of
Schedule 1V'to the Act.

That being the factual position the relief granted by the
Industrial Court to the conplai nants cannot be naintai ned.

The judgrment of the H gh Court upholding the view of the

| earned Single Judge and the Industrial Court stands set

aside. In view of this finding of fact it is not necessary to go
into the question of maintainability of the proceedi ngs before
the Industrial Court, by enployees who retired voluntarily
fromservice

The appeal is allowed but in the circunstances without
any order as to costs.




