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ACT:

I ncome Tax- Assessment ~on Association of ~persons or on
menbers individually-Option to appropriate authority-Ri ght
of appeal, whether such assessee has-Powers of Tribunal and
Appel | ate Assistant Commi ssioner in Appeal-I|ncome-tax Act,
1922 (11 of 1922), xi. 3, 14(2) (b) 30, 31 and 33.

HEADNOTE:

I ncome-tax was assessed upon the total inconme in the hands
of the respondent-assessee, an association of severa
persons conbined together for the purpose of purchase of
coal and its supply to custoners for donmestic purposes  and
other small scale industries. The assessee clainmed that it
shoul d not be assessed to tax as an associ ati on of  persons,
but the proportion of the inconme in the hands of  each
menbers of the association might be assessed to tax-instead.
The I ncome-tax O ficer refused this request and an appeal to
the Appellate Assistant Conm ssioner was dism ssed. The
I ncome-tax Appellate Tribunal, on a further appeal.  held
that though the Income-tax Oficer had power to assess
income of the association of persons as such or- in the
alternative on the individual nenbers thereof in respect of
their proportionate share in the incone, the tribunal had no
power under the Act to direct the Incone-tax Oficer to
exercise his power in one way or other. On a
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reference, the H gh Court held that the Appellate Tribuna
had power to set aside the Income-tax Oficer’s assessnent
against the association and to give consequential and
ancill ary "directions to the said officer to assess
i ndi vi dual s.

HELD: - (i) Section 3 of the Incone-tax Act inpliedly gives an
option to an appropriate authority to assess the tota
income of either the association of persons or the nmenbers
of such associ ation individually.
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Conmi ssioner of Inconme-tax v. Reddy Mallaram (1964) 51
I.T.R 285 (S.C.) foll owed.

(ii) Such an assessee has a right to appeal under s. 30 of
the Act against the order of the Incone-tax Oficer
assessing the association of persons instead of the menbers
i ndi vidual l'y.

(iii) The Appellate Tribunal has jurisdiction to give
directions to the appropriate authority to cancel the
assessnent made on the association of persons and to give
appropriate directions to the authority concerned to make
fresh assessnent on the nmenbers of that associ ati ons
i ndividually. The phraseol ogy used both in s. 31 and s. 33
does not restrict the powers of the Appellate Assistant
Conmi ssi oner or the Appellate Tribunal; both have the power
of such direction.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON:~ Givil “Appeal No. 673 of 1963.
Appeal from the judgnment and decree dated Septenber 22,
1960, of the Allahabad H gh Court in Income-tax M s-
cel l aneous Case No. 188 of 1953.

S. K Kapur and R N. Sachthey, for the appellant.

Veda Vyasa and Naunit Lal, for the respondent.

April 30, 1964. The Judgnent of the Court was delivered by
SUBBA RAo, J.-The question for decision in this appeal is
whet her when the Income-tax O ficer in his discretion
assessed an associ ati on of persons to income-tax, the Appel -
|ate Assistant Commi ssioner in-appeal or ~the lncone-tax
Appel late Tribunal in further appeal can set aside that
order and direct him to assess the nenbers of t hat
associ ati on individually.

"Me facts lie in a small conpass and they areas follows: "M
assessee consi sted of several persons conbi ned together for
the purpose of purchasing coal in order to supply the

sane to custoners for domestic purposes and other /snall
scal e industries. For the assessnent year 1948-49 the

I ncome-tax OFficer levied tax upon the total -incone in the
hands of the said associ ati on of persons. The assessee
clainmed that in the circunstances of the case it shoul d not
be assessed to tax as an association of persons, but the
proportion of the incone in the hands of each of the nenbers
of the association mght be assessed to tax-instead. As the
Income-tax O ficer did not conply with this request, the
assessee preferred an appeal to the Appellate Assistant Com
m ssioner, but it was dismissed. On a further appeal to the
I ncome-tax Appellate Tribunal, the Tribunal held that though
the I ncone-tax Officer had the power to assess the incone of
the associ ati on of persons as such or in the alternative on
the individual nenbers thereof in respect of their propor-
tionate share in the income,, it (the Tribunal) had no power
under the Act to direct the Incone-tax Oficer to exercise
his rower in one way or other. The follow ng question was
referred to the High Court, of Allahabad under s. 66(2) of
the Indian | nconme-tax Act, 1922:

"If in pursuance of s. 3 of the Indian Income-tax Act the
Income-tax O ficer levies the income tax in respect of the
total inconme of the previous year of an association of
persons upon the said association of persons as a collective
unit, whether the Tribunal is conpetent to direct the
Income-tax O ficer to levy the income tax proportionately
upon the individual nenbers of the said association of
persons in respect of the proportionate income of each of
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the nmenbers consisting the said association of persons.”

A Division Bench of the Hi gh Court held that the Appellate
Tribunal had power to sat aside the Incone-tax Oficer’s
assessment agai nst the association and to give consequentia
and ancillary directions to the said Oficer to assess the
I ndi vi dual s.

Learned counsel for the Revenue contends that under the
Indian Inconme-tax Act, 1922, he reinafter called the Act,
the I ncone-tax Officer has no option but to assess the tota
88

income of the association of nenbers, though the indivi-
dual’s share in the incone may be added to his individua
i ncomre for the purpose of ‘ascertaining his total incone. He
further argues that even if the Incone-tax Officer has the
option to assess to income-tax the association of persons on
its total incone or the individual nenbers thereof in
respect of their proportionate share of the incone, if he
had exercised the option in one way or other neither the
Appel | ate  Assi stant Commi ssioner in appeal nor the |ncome-
tax Appellate Tribunal in further appeal has power to direct
the Inconetax O ficer to exercise  his discretion in a
different way; and for this conclusion he seeks to draw
strength fromhis further subm ssion that no appeal lies at
the instance of the association of persons when they are
assessed as one unit on the ground that the Oficer should
have assessed the individual nenmbers of t he sai d
associ ati on.

At the outset it wll be convenient-to read the relevant
provi sions of the Act.

Section 3. Charge of lncone-tax:

Where any Central Act enacts that inconme-tax 'shall be
charged for any year at any rate or rates, tax at that rate
or those rates shall be chareed for that year in accordance
wi th, and subject to the provisions, of, this Act in respect
of the total income of the previous year of every |indi-
vi dual , H ndu undivided fam |y, conpany and |ocal authority,
and of every firmand other association of persons’/ or the
partners of the firmor the nenbers of the association
i ndi vi dual ly.

Secti on 14. (2) The tax shall not be payable by an
assessee-

(b) if a menber of an association of persons other than a
H ndu wundivided famly, a conmpany of a firm in respect of
any portion of the ampbunt which he is entitled to receive
from the associa, tion on which the tax has already  been
pai d by the association

89

Section 30. (1) Any assessee objecting to the anmpunt of
i ncone assessed under section 23 ......... ... i
or the amount of tax determ ned under section 23

under this Act may appeal to

the Appell ate Assistant Commi ssioner against the assessnent
or agai nst such refusal or order:

Section 31. (3) In disposing of an appeal the Appellate
Assi stant Comm ssioner nmmy, in the case of an order  of
assessnent, -

(a) confirm reduce, enhance or annul the assessnent, or
(b) set aside the assessnent and direct the Inconetax
Oficer to make a fresh assessnent after naking such further
inquiry as the |Inconme-tax Oficer thinks fit or the
Appel | ate Assistant Conmissioner my direct, a-,id the
Income-tax O ficer shall thereupon proceed to nake such
fresh assessnment and determ ne where necessary the amount of
tax payabl e on the basis of such fresh assessnent.

X X X X X X
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(4) Wiere as the result of an appeal any change is nmade in
the assessnment of a firmor association of persons or a new
assessment of a firmor associations of persons is ordered
to be nade, the Appellate Assistant Comi ssioner may
authorise the Income-tax Oficer to anend accordingly any
assessnment made on any partner of the firmor any
menber of the association.

Section 3 inposes a tax upon a person in respect of his

total incone. The persons on whom such tax can be inposed
,are particularized therein, nanely, H ndu undivided famly,
conpany, local authority, firm association of persons,

partners of firmor nmenbers of association individually.
The section, therefore, does not in terns confer any power
on any particular officer to assess one of the

90

persons described therein, but is only a charging section
imposing the levy of “tax on the total income of an
assessable entity described therein. The section expressly
treats an associ ation of persons and the individual nenbers
of an association as two distinct and different assessable
entities. On the terns of the section the tax can be |evied
on either of the said tw entities according to the
provisions of the Act. There is no scope for the argunent
that wunder s. 3 ‘the assessment shall. be only on the
associ ati on of persons as a wunit though after such
assessnment the share of 'he incone of a menber of that
associ ati on may be added to his otherincome under s. 14(2)
of the Act. This construction would make the last words of
the section, viz., "menbers of the association individually"
a surplusage. This argunment is also contrary to the express
provisions of s. 3, which mark out the nenbers of the
association individually as a separate entity from the
associ ation of persons. |Incone of every person whether he
is a nenber of an association or not is liable to the charge
under the head "’ every individual™. Section 14(2) (b) only
says that if such an individual happens to be a nenber of an
associ ati on of persons which has already been assessed, the
tax woul d not be payable in

respect of the share of his incone again. That ~under the
Act an assessment can be made on an associ ation of  persons
as a unit or, alternatively, on the individual nenbers
thereof in respect of their respective shares of the income
was assunmed by this Court in Conm ssioner of |ncone-tax v.
Raja Reddy Mallaran{(l). We, therefore, hold that s.. 3
inpliedly gives an option to an appropriate authority to
assess the total inconme of either the association of persons
or the nenbers of such association individually.

The next question is whether the said option is given only
to the Incone-tax Oficer and is denied to the Appellate
Assi stant Conm ssioner and the Appellate Tribunal. Under
the Act the Income-tax O ficer, after followi ng the proce-
dure prescribed, nmakes the assessment under s. 23 ‘of the
Act . Doubtless in naking the assessment at the first
instance he has to exercise the option whether he should
assess the association of persons or the nenbers thereof

(1) [1964]51 1.T.R 285 (S.C.)

91

individually. It is not because that any section of the Act
confers an exclusive power on himto do so, but because it
is part of the process of assessment; that is to say, he has
to ascertain who is the person liable to be assessed for the

tax. |If he seeks to assess an association of persons as an
assessable entity, the said -entity can object to the
assessnent, inter alia, on the ground that in the

circunstances of the case the assessnent should be nmade on
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the nenbers of the association individually. The Incone-tax
Oficer may reject its contention and nmay assess the tota
i ncomre of the association as such and inpose the tax on it.
Under s. 30 an assessee objecting to the amount of income
assessed wunder s. 23 or the anmpbunt of tax determ ned under
the said section or denying his liability to be assessed
under the Act can prefer an appeal against the order of the
I ncome-tax O ficer to the Appellate Assistant Commi ssioner

It is said that an order made by the Incone-tax Oficer
rejecting the plea of an association of persons that the
menbers thereof shall be assessed individually does not fal

under one or other of the three heads nentioned above. What
is the substance of the objection of the assessee? The
assessee denies his liability to be assessed under the Act
in the circunmstances of ‘the case and pl eads that the nmenbers
of the association shall be assessed only individually. The
expression "denial of liability" is conprehensive enough to
take in not only the total denial of liability but also the

liability to tax under particular circunstances. 1In either
case the denial is a denial of liability to be assessed
under the provisions of the Act. In one case the assessee

says that he is not liable to be assessed to tax under the
Act, and in the other case the assessee denies his liability
to tax under the provisions of the Act if the option given
to the appropriate officer under the provisions of the Act
is judicially exercised. W, therefore, hold that such an
assessee has a right of appeal under s. 30 of the Act
agai nst the order of the Incone-tax O ficer ‘assessing the
association of nenmbers instead of the nmenbers thereof

individually. |[If an appeal lies, s. 31 of the Act describes
the powers of the Appellate Assistant Conm ssioner in such
an appeal . Under s. 31 (3) (a) in disprosing of  such an
appeal the Appellate Assistant Conmi ssioner nay, 'in the,

case of an order of assessnent, confirm reduce, enhance or
92

annul the assessment; under cl. (b) thereof he may set aside
the assessnment and direct the lncome-tax Officer to make a
fresh assessnent. The Appellate Assistant Conmi ssioner has,
therefore, plenary powers in disposing of an appeal . The
scope of his power is coterm nous with that of the I ncome-
tax O ficer. He can do what the Income-tax O ficer can do
and also direct himto do what he has failed to do. |If the
I ncome-tax O ficer has the option to assess one or other of
the entities in the alternative, the Appellate Assistant
Comm ssioner can direct himto do what he should have  done
in the circunstances of a case. Under s.. 33 (I ), au
assessee objecting to an order passed by an Appellate
Assi stant Conmi ssioner under s. 28 or s. 31 may appeal to
the Appellate Tribunal within 60 days of the date on which
such order is comunicated to him Under s. 33(4), "The
Appel late Tribunal nmay, after giving both parties to the
,appeal an opportunity of being heard, pass such orders
thereon as it thinks fit, and shall conmunicate any  such
orders to the assessee and to the Conmm ssioner.” Under s.
33(5), "Were as the result of an appeal any change is nmade
in the assessnent of a firmor association of persons or a
new assessment of a firmor association of persons is
ordered to be made, the Appellate Tribunal may authorise the
I ncome-tax O ficer to amend accordingly any assessnent made
on any partner of the firm or any nenber of the
association". Under this section the Appellate Tribunal has
anple power to set aside the assessnent nade on the
associ ati on of persons and direct the Income-tax Oficer to
assess the individuals or to direct the anendnent of the
assessnment already nade on the nmenbers. The conprehensive
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phraseol ogy used both in s. 31 and s. 33 of the Act does not
countenance the attenpt of the Revenue to restrict the
powers of the Appellate Assistant Commi ssioner or of the
Appel late Tribunal; both of them have power to direct the
appropriate authority to assess the menbers individually
i nstead of the association of persons as a unit.

We, therefore, hold, agreeing with the High Court, that the
Appel late Tribunal has jurisdiction to give directions to
the appropriate authority to cancel the assessnent nade or
t he association of persons and to gi ve appropriate
di rections

93

to the authority concerned to nmake a fresh assessment on the
nmenbers of that association . individually. The answer given
by the High Court to the question propounded is correct.

In the result, the appeal fails and is disnissed with costs.
Appeal dism ssed.




