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ACT:

I ndustrial Dispute-Production Bonus, nature of-jurisdiction
of Tribunal to revise production bonus schene introduced by
enpl oyer-Profit Bonus-1f can be awarded in addition to
Producti on bonus- Avai | abl e surpl us- Deducti on for
rehabilitation, how cal cul at ed.

HEADNOTE

In 1949 the appellant framed a schenme called " Tonnage Pro-
ducti on Bonus Schenme " whereunder the workmen were to get 13
days’ basic wages by way of bonus on a production OF 30, 000
tons and thereafter an additional one day’'s basic wage for
every 460 tons produced upto a maxi num O 36, 000. The
schene was accepted by the worknen. |n 1953 the  worknen
raised industrial disputes claimng profit bonus for the
years 1950-51 and 1951-52 in addition to the production
bonus and asked for revision of the production bonus schene.
The Industrial Tribunal, to which the disputes wer e
referred, rejected both the clains. On  appeal , t he
Appel | ate Tribunal awarded profit bonus equal to one nonth’s
basic wage for 1951-52 but disnmi ssed the claimfor 1950-51
as having been nade too late. It revised the production
bonus scheme by providing for i day’s basic wage for each
increase O 460 tons over 30,000 tons uPtO 36,000 tons and
for 2 days, basic wage for each increase O 460 tons in
excess O 36,000 tons. The appellant contended (i) that the
Tribunal had no jurisdiction to vary the production bonus
schenme ; (ii) that such a schene could only be varied by
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agreement ; (iii) that no proper grounds had been nade out
for varying the schene ; (iv) that profit bonus could not be
awarded in addition” to production bonus ; (v) that the
producti on bonus in this case was really profit bonus ; and

(vi) that there was no avail abl e surplus out of which profit
bonus coul d be paid.

Hel d, that the Tribunal had jurisdiction to revise the pro-
duction bonus schene. Payment of production bonus was
paynment of further enolunments depending not upon extra
profits, but, upon extra production, as an incentive to the
workmen to put in nore than the standard performance.
Though it was discretionary with the appellants to introduce
the schenme, once the schenme was introduced and put into
operation, it becanme a termof enploynment of the worknen and
any dispute with respect to such termof enploynent was an
i ndustrial dispute whichcould properly be referred to a
Tri bunal . The power of the Tribunal in considering the
schene
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was not confined to the question of nala fides etc. of the
enpl oyer’s _action but it had power to vary the terns of the
schene if circunmstances justified it.

There was no justification for interfering with the schene
upto a production O 36,000 tons in view of the agreenent
between the parties.  But the schene did not provide for
production above 36,000 tons and as ‘such there was no
agreement with respect to this, and as the -production had
gone up beyond 36,000 tons it was necessary to provide for
production bonus beyond this quantity. There were two
reasons for increase in the rates of paynent of " production
bonus, viz., (i) the intensification of the efforts of the
workmen in increasing production, and (ii) the progressive
going down of the |abour cost of production per ton as
producti on increased. The rates had to be i ncreased
progressively wth production. ~Consequently, for each 460
tons increase in production the proper rates for payment of
production bonus would be 1-1/4, 1-3/4 and 2 days’ |basic
wages respectively or production between. 36,000 and 42, 000
tons, 42,000 and 48,000 tons, 48,000 and 54,000 tons and
54, 000 and 60, 000 tons.

The " Tonnage Production Bonus Scheme i ntroduced by the
appel lant was in fact also a production bonus schene and not
a profit bonus schene. The fact that one of the terns of
the schenme enpowered the directors to cancel or reduce the
paynment of production bonus in case the gross profit was not
sufficient to meet fixed dividends, interest, depreciation
charges, taxation and 10% di vidend to ordinary sharehol ders
did not nmake it a profit bonus scheme as the circunstances
mentioned are not the sane that have to be taken /into
account in arriving at the available surplus according to
the Full Bench formula. Nor was the position altered by the
clause in the schenme which enpowered the appellant to cance

or nodify the scheme in case Governnent enforced by
| egi slation any schene for bonus or profit sharing as  this
did not nean that the schene itself was for profit sharing
or profit bonus. The other clauses of the scheme clearly
indicated that it was for production bonus. |If there was an
avail able surplus of profits according to the Full Bench
Formula the worknen were entitled to get profit bonus in
addition to the production bonus.

Mat huradas Kanji v. Labour Appellate Tribunal, A l.R [1958]
S.C. 899, distinguished.

Held further, that there was available surplus of profits
and the profit bonus equal to one nonth’'s basic wages was
properly awarded by the Appellate Tribunal for [1951-52.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 22

The <claim for deduction for rehabilitation was nade on a
wong basis by the appellant. In order to arrive at a
realistic figure for rehabilitation t he t ot al bl ock
shoul d be divided into three heads : (i) land, (ii)buildings,
rail way sidings and things of that nature which had a..much

| onger life and where no inports were needed, and
(iii)machinery. In the case of land no replacenment was
necessary and no provi sion need be made for rehabilitation
In the
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case of buildings etc. the multiplier would be smaller while
the divisor would be |arger. Machinery bad again to be sub-
di vided according to when it was purchased so as to arrive
at correct multipliers and divisors. As nachinery purchased
before the last war stood on one footing there would be a
pre-1939 bl ock. The second block nmay be of nachinery
purchased during the war and the third of that purchased
after the war. The |ast two- were not rigid divisions. In
the ci rcunstances of the present case, the pr oper
multipliers for ~these three bocks would be 4, 2 and 1
respectively. As both Tribunals had accepted 10 as the
di visor that may be accepted-as. the divisor for the three
bl ocks. Calculating on that basis the rehabilitation costs
did not wipe out the entire gross profits as clained by the
appel l ants and there was an avail abl e surplus out of which
profit bonus coul d be paid.

The clerical staff, budli workers and tenporary workers were
not entitled to claimattendance bonus as they were differ-
ent from ot her worknen.

JUDGVENT:

ClVIL APPELLATE, JURI SDICTION: Civil Appeals Nos. 450 & 451
of 1957.

Appeal s by special |eave fromthe judgnent and order dated
July 31, 1956, of the Labour Appellate Tribunal of India,
Calcutta, in Appeals Nos. Cal. 282/55 and 6/56.

C....K Daphtary, Solicitor-General of India, H N  Sanyal,
Additional Solicitor-General of India, D. N -Mikherjee and
B. N. Ghose, for the Appellant (In C A. No. 450/57).
A....Roy Mikherjee and H N. Hi ngorani, for the respondent
(In C A No. 450/57.)

M...C Setal vad, Attorney-General for India, C. K
Daphtary, Solicitor-General for India and. H N Sanyal,
Additional Solicitor-General of India, D. N Mikherjee and
B. N. Ghose, for the appellants (In C. A No. 450/57).
Sadhan Chandra Gupta, Janardhan Sharma and M K. | Ramanurthi,
for the respondents (In C. A No. 451/57).

Sadhan Chandra Gupta, Janardhan Sharma and M K. Rananurthi,
for the appellant (In C. A No. 451/57).
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M...C Setalvad, Attorney-Ceneral for India, H N  Sanyal,
Additional Solicitor-General of India, D. N Mikherjee and
B. N. Ghose, for the respondent (In C. A No. 514/57).

G ...D, Anbukar for the Secretary, for the Intervener No. 1.
Sadhan Chandra CGupta and Janardhan Sharma, for |ntervener
No. 2.

1959. May 5. The Judgnment of the Court was delivered by
WANCHOO, J.-These are three appeals by special |eave from
the same decision of the Labour Appellate Tribunal of India
and wll be dealt with together. The first two appeals
(Nos. 450 & 451) are by Messrs. Titaghur Paper MIlls Co.
Ltd., and the third (No. 514) by its workmen.

Ti taghur Paper MIls Co., Ltd. (hereinafter called company)
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own two paper mlls one at Titaghur (hereinafter called MII
No. 1) and the other at Kanki narah (hereinafter called MII

No. 2). It appears that there had been a dispute between
the conpany and its worknen in 1948, which was referred to
the adjudication of a tribunal. That was di sposed of by the

tribunal on Novenber 5, 1949. Among the matters then
referred was the question of profit bonus for the years
1945-46 and 1946-47. Wien that matter was under the
consideration of the tribunal, the conmpany put forward a
schene of production bonus on the basis of a m ninmm
production of 30,000 tons of paper in a year in the two
mlls together. The basis of the scheme was that the
wor kmen woul d get 13 days’ basic wage (this being equival ent
to half of one nonth's basic wage) by way of bonus on a
production of 30,000 tons for both mlls. Thereafter the
wor kmen were to get -an additional one day’'s basic wage for
every 460 tons produced upto a maxi mum of 36,000 tons when
the production bonus would come up to 26 days’ basic wage
(which' would  be equivalent to one nonth's basic wage
i ncl udi ng weekly holidays). ~The conpany in putting forward
the schene said that "as an admittedly rough basis for such
a schenme sonething on the
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following lines mght, we think, be equitable". It then
gave the schenme nentioned above. The tribunal dealing wth
the question of profit bonus for the years 1945-46 and 1946-
47 observed that the schene of production bonus put forward
by the conpany ‘had been accepted by the uni on as
satisfactory and for the purpose of that proceeding it
accepted the scheme as a measure for awarding profit bonus
for the years 194546 and 1946-47. The actual bonus worked
out to 17 days’'- basic wage for 1945-46 and 19 days’ basic
wage for 1946-47 ; (see award of Sri-M C. Banerji, in the
publ i cation of Covernment of West Bengal, Labour Departnment,
| Awards nade by the Tribunals for~ the quarter ending
Decenmber, 1949 ", pp. 130_ 150). It further appears that
the detailed scheme was |ater communicated to the union in
July 1950 and as the principle had al ready been accepted by
the union before Sri Banerji the schene was put i'n operation
fromApril 1, 1949,- and production bonus has-all along been
paid in accordance with it after that date.

Di sputes, however, arose between the conpany and its worknen
in 1953. The workmen of MII No. 2 were the first to  raise
a dispute in August 1953, in which inter alia they denanded
profit bonus for the years 1950-51 and 1951-52 and  al so
prayed for certain changes in the production bonus  schene.

The worknen of MIlI No. I also raised a dispute and
presented a charter of demands to the company (in Cctober
1953. They al so demanded profit bonus for the two  years

nenti oned above and revision of the production bonus schene.
These disputes were referred by the Governnment - of West
Bengal to the Fifth Industrial Tribunal, West Bengal. | There
were two references, one relating to each mll. They were
heard separately by the Industrial Tribunal which gave two
separate awards rejecting all the denmands nmade by the
wor knen. Consequently, two appeals were preferred by the
wor kmen before the Labour Appellate Tribunal. There the two
appeal s were heard together at the request of the parties
and di sposed of by the Tribunal by the sane judgnent on July
31, 1956.

The Fifth Industrial Tribunal rejected the claimof
1017

the worknen for revision of the production bonus schene and
for grant of profit bonus for the years 1950-51 and 1951-52.
It was of opinion that the claimfor profit bonus for the
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two years was not maintainable as the worknen had been given
producti on bonus and that net the profit bonus claimof the
workmen for the two years and all claims for profit bonus
for these two years nust be taken to have been fully
satisfied. The question of delay in nmaking the profit bonus
claimwas al so raised; but the Fifth Industrial Tribunal was
of the view that the profit bonus claim could not be
defeated nerely on the ground of delay. As to the revision
of production bonus schenme, it held that scheme had been
accepted by the union and no reason had been shown why the
rate of one day’'s basic wage as production bonus for every
i ncrease of 460 tons over 30,000 tons should be disturbed.
It was also of the view that increased production was not
due to increased efforts on the part of the worknmen but was
due mainly to increase in |labour strength as well as
installation of new machi nery.

On appeal the Labour Appellate Tribunal rejected the claim
for profit bonus for the year 1950-51 on the ground that it
was nmade too late. 1t, however, disagreed with the view of
the Fifth Industrial Tribunal that the production bonus
scheme fully satisfied the claimof the worknen for profit
bonus and therefore DO profit bonus should be given even for
the year 1951-52, with regard to which it %as of opinion

that the claimwas not belated. |It, therefore, went into
the figures of profits-and arrived at the avail able surplus
in accordance wth the formula known as ‘the Full Bench

Formula evolved in The MII|-Omers’ Association, Bonbay v.
The Rashtriya M1l Mazdoor Sangh, Bonbay(1l). ‘Having arrived
at the available surplus it granted one nmonth's profit bonus
in addition to what. the workmen were entitled to under the
production bonus schene as revised by it. As to the
producti on bonus schene, it was of the view that there were
reasons for revising it and therefore revised (1) ' [1950]
L.L.J. 1247.

128
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it, providing for 112 days’ basic wage for each increase of
460 tons over 30,000 tons up to the linit of 36,000 tons and
two days’ basic wage for each increase of 460 tons in excess
of 36,000 tons. It may be nmentioned, however, that the
change in the production bonus schene was not nmade
retrospective and would therefore cone into force fromafter
the judgnent of the Labour Appellate Tribunal. The _appeals
of the workmen were therefore allowed in these two respects,
whi ch have led to the two appeal s by the conpany be-fore us.
The worknen through their union have also filed an appea
against those portions of the decision of the Labour
Appel l ate Tribunal which rejected their denands.

In the two appeals by the conpany two matters relating to
(i) production bonus and (ii) profit bonus have been raised
before us. We shall first take up these two nmatters and
then conme to the appeal by the workmnen.

The rmain contentions on behalf of the conmpany with respect
to the production bonus schene are threefold, namely,

(1) The Industrial Tribunal has no jurisdiction to go into
the question of production bonus schene at all, for such a
schene by its very nature can only be a natter of agreenent
bet ween t he enpl oyer and the enpl oyees and cannot be inposed
by a tribunal

(2)Even where a production bonus scheme is in force, its
terns cannot be varied by a tribunal and any variation can
only be the outcone of an agreenent between the enpl oyer and
the enpl oyees, because initiation or introduction of such a
schene is what may be called a | managenent function’; and
(3) BEven if an industrial tribunal has the power to vary the
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production bonus schene, no naterial was placed on the
record in this case on the basis of which the tribunal could
order a variation in the scheme in force in the conpany.
As to the award of profit bonus for the year 1951-52 the
attack was two-fold, nanely,

(4)1t was not open to a tribunal to award both production
bonus and profit bonus and in any case it

1019

could not be done in the present case as the production
bonus here was nothing nore than profit bonus; and

(5) Even if both production bonus and profit bonus could be
awar ded, there was no available surplus in this case out of
whi ch profit bonus for that year could be paid.

Re. (1).

Before we go into the question of jurisdiction of a tribuna
under the Industrial D sputes Act, 1947, (hereinafter called
the Act), we should like to consider what production bonus
essentially is. The payment of production bonus depends
upon production andis in addition to wages. |In effect, it
is an incentive to higher ’'production and is in the nature
of an incentive wage. -There are various plans prevalent in
other countries for this purpose known as |ncentive WAge
Plans worked out on various bases, for exanple, Halsey
Prem um Pl an, Bedaux Point Prem um Pl an, Haynes Manit System
and Enmerson Efficiency Bonus Pl an; (see Labour Law by Smth,
Second Edition, P. 723). The sinplest of such plans is the
strai ght piece-rate plan where paynent i's made according to
each piece produced, subject in sone cases toa guaranteed
m ni mum wage for so many hours’ work. But ~ the straight
pi ece-rate system cannot work where the finished product is
the result of the co-operative effort of a |arge nunmber of
workers each doing a snall part which contributes to the
result. In such cases,, production bonus by t onnage
produced, as in this case, is given. There is a base or
standard above which extra payment” is nmade for 'extra
production in addition to the basic wage. Such 'a  plan
typically guarantees tinme wage up 'to the time represented by
standard performance and gives workers a share in the
savings represented by superior performance. But whatever
may be the nature of the plan the payment in-effect” is an
extra enolunments for extra effort put in by workmen over the
standard that may be fixed. That is -the reason why  al
these plans are known as |Incentive Wage Plans and generally
speaking have little to do with profits. The extra -paynent
depends not on

1020

extra profits but on extra production. This extra paynent
calculated on the basis of extra production is in a  case
like the present where the paynment is made after the -annua
production is known, in the nature of enolunments paid at the
end of the year. Therefore generally speaking, payment of
production bonus is nothing nore nor |ess than a paynent of
further emol unents dependi ng upon production as an incentive
to the worknen to put in nore than the standard perfornmance.
Production bonus in this case also is of this nature and is
not hi ng nore than additional enolunents paid as an incentive

for higher production. W shall later consider the argunent
whet her in this case the production bonus is anything other
than profit bonus. It is enough to say at this stage that

the bonus wunder the schenme in this case also depends
essentially on production and therefore is in the nature of
i ncentive wage.

Let us now turn to the question of jurisdiction of the
tribunal under the Act to consider a production bonus schene
at all. The argunent is that the introduction of a
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production bonus schene is purely discretionary with the
enpl oyer and no tribunal can inpose such a schene. Wet her

there should be increased production in a particular concern
is a matter to be determined entirely by the enployer and
depends upon a consideration of so many conplex factors,
nanely, the state of the market, the demand for the product,
the range of prices, and so on. It is, therefore, entirely
for the enployer to introduce a production bonus schenme or
not. There is good deal of force in the argunment up to this
point ; but the argunent goes further and it is said that
even after the scheme is introduced, it is for the same
reasons in the discretion of the enployer whether to

continue it or not. Therefore, it is wurged that the
tribunal cannot have jurisdiction to consider a production
bonus schene at all, for the tribunal would then be doing

somet hi ng which the enployer can set at naught by
wi thdrawi ng the schene or by nullifying the effect of the
tribunal”s order by so arranging that the production does
not reach the level at which production bonus becones

payabl e, for

1021

exanple, by not providing enough raw nmaterial for the
purpose. It is further urged that if it is entirely in the

di scretion of the enployer to introduce or not to introduce
a production bonus schenme, the fact 'that the enployer
introduces a schene wll not give jurisdiction to the
tribunal to interfere with it in any way, for otherw se the
tribunal would be conpelling the enployer in the guise of a
revision of the schene to do something which the tribuna
could not initially do. Qur attention in this connection was
drawmn to Shalimar Rope Works Mazdoor Union,  Howah v.
Messrs; Shalimar Rope Works Ltd., Shalimr, Howah (1),
where it was observed that though a production bonus ' schene
may be desirable in the interest of harnonious relationship
between the enployer and enployees, there is no obligation
on the part of the nanagement to give production bonus and
no decision had been brought tothe notice of the Labour
Appel l ate Tribunal holding that a scheme of production bonus
was obligatory on the part of the conpany ; (see p. 504).
We are-, however, not called upon to decidein this case
whet her a demand for the introduction of a production bonus
scheme where there-was none before can be nmade a subject-
matter of industrial dispute as defined ins. 2 (k) of the
Act or whether a schenme of production bonus can for -the
first time be inposed on the enployer by a  tribunal ~under
the Act. The problemthat is before us is whether the
tribunal tinder the Act will have jurisdiction todeal wth
a production bonus schene in a concern where it has  been
i ntroduced. The answer to this question depends upon the
terms of the Act and not on the consideration whether the
schene can be initiated only by the enployer in the first
instance. |In order that the tribunal may have jurisdiction
all that is necessary is that an industrial dispute wthin
the nmeaning of s. 2 (k) of the Act should exist or  be
apprehended and there should be a reference of such dispute
by the appropriate governnent to the tribunal under s. 10.
Now ' industrial dispute’ has been defined in very wide
terns in s. 2 (k) and for our purpose it means any
(1)..(1957) L.A C. 496.
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dispute or difference between the enployers and worknen
which is connected with the enpl oynent or non-enpl oynent or
the ternms of enploynent or with the conditions of |abour, of
any person. W have already held that the production bonus
schenme in this case is an incentive wage plan and what is
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paid under the schene over and above the basic wage is
suppl enentary enol unent dependi ng upon annual production. A
di spute arising about such an enmplunent clearly comes within
the words " terns of enploynment ". As soon therefore as an
enpl oyer introduces a production bonus schene and the sane
is put in operation and the workmen accept it becomes a term
of enployment of the worknmen working under him and any
dispute with respect to such a termof enploynent is an
industrial dispute and if it is referred to a tribunal under
s. 10, as has been done in this case, it has jurisdiction
under s. 15 to deal with it. The argument therefore on this
head nust be rejected and it nmust be held that the tribuna

had jurisdiction under the Act to deal with the schene of
producti on bonus which had been introduced in this conpany
and was in force at all material tines.

Re. (2).

This brings us to the second question, nanely, where a
schenme of ‘this kind is in force and there is a dispute wth
regard to its terns, what is the extent of the powers of a
tribunal todeal with it. The argunent is put in this way.

The introduction and continuance of a production bonus

schene is one of the functions of managenent. Ther ef or e,
when a question of revision of such a schene cones up before
a tribunal, all that the tribunal should look into is

whet her this matter is an excl usive managenent function ? If
it comes to the conclusion that it is an excl usi ve
managenent function, it should not -interfere wth the
details of the schenme, unless it also cones ‘to the con-
cl usi on that the enployer is guilty of mala fides,
victim zation, fraud or unfair labour practice through the
i ntroduction or continuance of the schenme.” It is said that
even though the tribunal may have jurisdiction to . consider
such a scheme, it should refuse to interfere
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with it as soon as it cones to the conclusion that it is an
exclusive nmanagenent function and there is no question of
mal a fides, etc.

We think it unnecessary for present purposes to enbark on a
di scussion of what is and what is not an excl usi ve
managenment function. Basically, everything connected wth
the nmanagenent of an industrial concern is a -managenent
function, except the internal affairs of any union which may
exi st. The Act has nade no distinction between what may be
called exclusive managenent functions and ot hers. It is
also well settled that the tribunals tinder the Act~ have
power to interfere with managenment functions falling wthin
their purviewin the interest of industrial peace and the
Act was enacted with that object. Therefore, once it is
conceded, as is the case here, that the tribunal has
jurisdiction to entertain such an industrial dispute /which
cones within the terms of s. 2(k) we see no reason -why the
power of the tribunal to take into consideration an
incentive wage plan like a production bonus schene already
i ntroduced should be imted nerely to the considerati on of
the question whether the enployer’s action is mala fide,
etc. Where a production bonus schene is in force and has
become a termof enploynent, there is no reason why the
tribunal should not have the power to vary its ternms if
circunmstances justify it. Nor can the power of revision be
denied to the tribunal in respect of a schene actually
introduced on the ground that the introduction of such a
schene was an excl usi ve nanagenent function and therefore it
shoul d be i mmune from being touched at all. Therefore, even
assum ng that the initiation of a production bonus schene is
an excl usi ve managenent function and the final decision with
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respect to its introduction rests initially with the nmanage-
nent, the right of the tribunal to take into consideration
such an initiated scheme (which has becone a term of
enpl oyment) and to revise it cannot for a noment be doubted

under the Act. It is true that the tribunal wll not
lightly interfere with a schenme introduced by the managenent
and accepted by the wunion. It is also true that the
tribunal would only
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make a change in the rates for good and sufficient reasons.
There can be no doubt, however, that the tribunal has
jurisdiction under the Act to take into consideration a
producti on bonus schene which has been introduced and is in
operation and in proper cases to revise it, and if necessary
to change the rates and other conditions on which such bonus
is payable. Qur attention in this connection was drawn to
Indian Iron & Steel” Co. Ltd. v. Their Wrknen(1), where the
limts of the power of a tribunal to interfere with an order
of disnissal were considered. ~That case is in our opinion
of no helpto the appellant.” It was |laid down there that
undoubt edly the managenent of a concern had power to direct
its own internal administration and discipline; but the
power was not unlinmited and when a dispute arose, Industria
Tribunals had the power to see whether the term nation of
services of a workman was justified and to give appropriate
relief 1t was further |aid down under what  conditions the

Industrial Tribunal wll interfere with the order of
di smi ssal . On a parity of reasoning, the I ndustria
Tribunal has the power under  the Act to revise t he
production bonus scheme once it has been initiated. It wll
do so only for good and cogent reasons, such as a materia
change in nethod, product, tools, nmaterial, design, or

production Conditions, or a saving in |abour cost ‘and the
like, maintaining as far as possible the est abl i shed
rel ati onshi p between earni ngs and effort and avoiding rates
which wll give results out of all proportion to the basic

wage. We are therefore of opinion that the argument under
this head nust al so be rejected.
Re. (3).

The main contention under this head is that there was no
material before the Appellate Tribunal to justify the
increase in the rate which it ordered. W have al ready
pointed out that the schene put forward by the conpany was
to pay a production bonus of 13 days’ basic wage on a
m ni mum production of 30,000 tons. Thereafter ~ one ~day’s
basi ¢ wage was to

(1)..[1958] S.C.R 667.
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be paid for every 460 tons produced up to the nmaxi rum of
36,000 tons, the rated capacity of the mlls being then said
to be over 36,000 tons. The Appellate Tribunal has kept the
m ni mum production at 30,000 tons with a bonus of 13 | days’
basic wage. Between 30,000 and 36,000 tons it has raised
the rate to 1-1/2 days’ basic wage for each increase-of 460
tons over 30,000 tons to the limt of 36,000 tons, -and
thereafter to two days’ basic wage for each increase- of 460
tons in excess of 36,000 tons. It gave,, two reasons in
support of this increase, nanely, (i) that the great
i ncrease in production since the introduction of the scheme
was attributable to a very considerable extent to the
increase of efforts on the, part of |abour and therefore a
reasonabl e proportion of the increased _incone on account of
i ncreased production should go to | abour, and (ii) that one
day’ s wage only as bonus for every 460 tons over 30,000 tons
is not comrensurate with the actual increase of incone on
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that increased bl ock of production. It is not clear to wus
what exactly the Appellate Tribunal had in nmnd when it
tal ked of the increase of income as a reason for increase in
the rate. The question of increase in the rate has to be
considered in two stages, nanely, (i) the increase between
30, 000 and 36,000 tons and (ii) the increase when production
goes beyond 36,000 tons. It appears fromwhat M. Banerji
said in his award of 1949 that the basic principle of the
schene, as it was put forward before him was accepted by
the wunion as satisfactory, meaning thereby that the union
consi dered that 13 days’ basic wage for a mini num production
of 30,000 tons and one day’s basic wage for every 460 tons

beyond that upto 36,000 was fair to labour. It has been
urged that there was no agreement between the worknen and
the company in connection with this schenme. 1t does appear

that all the termnms, which were incorporated in the schene
conmuni cated to labourin July 1950, were not initially
evol ved wiith the agreenent of the union ; but so far as the
rate of bonus was concerned that was accepted by the wunion
as satisfactory. ~In the conpany’ s appeals, we are

129
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concerned only wththe rate. The question therefore is
whet her the Appellate Tribunal was justified in changing
this rate which was agreed to as satisfactory by the union
up to a production of 36,000 tons. W are of opinion that
in view of the @agreenment between the parties up to a
producti on of 36,000 'tons there was no such nmaterial before
the Appellate Tribunal as would-justify interference wth
the agreed rate. The intensification of |abour nust have
been taken into account when the union agreed to the rate up
to 36,000 tons, and there is nothing to show that since then
there has been any change in the conditions to call for a
change in the rate. The order of the Appellate Tribunal so
far as it relates to production up to 36,000 tons cannot be
sustai ned, as no material was placed before it to warrant a
change in that agreed rate.

Then we conme to the rate after 36,000 tons. There the
considerations in our view are different. The scheme only
provided for a production of 36,000 tons. It is true that
thereafter the production has gone up beyond 36,000, and the
conpany has been paying the sane flat rate —of one day’'s
basic wage for every 460 tons for the extra production and
the worknmen have been accepting that paynment. At the sane
time there was no-collective acceptance by the wunion on
behal f of the worknen of this rate being satisfactory or
fair for production above 36,000 tons. Production went
beyond 36,000 tons for the first time in 1951-52 and a
di spute was raised in October 1953 by the workmen of M|
No. 1 not wvery long after production for that year was
known. There was no dispute as to the general revision of
the rate by the worknen of MIIl No. 2; but it was conceded
on behal f of the conmpany that the two mlls must be treated
on the sanme footing in this matter. The conpany therefore
cannot say that the Appellate Tribunal should not have
interfered with the rate above 36,000 tons, because there
was a collective agreenent by the union on behalf of the
Workmen and there was no material before it to change the
rate even beyond 36,000 tons. Two reasons were given by the
Appel l ate Tribunan for the
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change it ordered. O these the second is difficult to
understand as it is not clearly or happily expressed, though
the first reason, (namely, increased effort on the part of
| abour) would certainly apply when we consider production
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beyond 36,000 tons. It stands to reason that where the
| abour force is nore or | ess the same, production beyond the
ori gi nal tar get of 36, 000. tons woul d nmean nor e
intensification of effort by labour, for it is not in
di spute that the working hours have remained the same.
O her things being equal, the greater the production by the
sanme | abour force in the sane space of time, there is bound
to be nmore intensification of |abour to achieve this result.
This is certainly a matter which the Appellate Tribuna
could take into account in considering whether the rate
after 36,000 tons should be raised. A conparison of figures
of production and | abour force enpl oyed between 1948 and
1952 (assum ng other factors to be the sane) woul d show t hat
there nust have been intensification of |abour effort to got

the increased production. |In 1948, total |abour force in
the two mlls was 5,860 (Exs.. . F & H. 1In 1952, it went up
to 6,213, an increase of just over 6 per cent. Producti on

on the other hand was 28,244 tons in 1948-49 while it was
37,738 tons in 1951-52, an increase of slightly above 33 per
cent. So it is obvious that the increase in production is
much nore than the increase in |abour force. It is true
that in 1950 a new paper-nmaking machi ne was substituted in
one of the mlls, and some banmboo-crushers and digesters
were also added during this period and other |arge anpunts
spent on nmachinery, and that fact certainly accounts for a
part of the increase. It is, however, not possible to
ascertain, wth anything |ike mathenatical accuracy, as to
how nuch of the increase in production is attributable to
i mproved nmachinery  and how nuch of it is referable to
intensification of l.abour - of the wor kren. [t-may
nevert hel ess be taken as fairly certain that the increase in
production is referable to a great extent to intensification
of the efforts of the worknen, for there has 'been no
appreciable increase in the |labour force. W have not got
the figures of |abour force in the

1028

| ater years, though production has gone on increasing, till
it is saidit will reach 54,000 tons mark in 1958-59. /It is
apparent, therefore, that there nust have been progressive
intensification of [Iabour as the production rose beyond
36,000 tons, and in the prem ses that was a circunstance
whi ch the Appellate Tribunal was properly entitled to take
into account when considering a change in the rate for
producti on over 36,000 tons.

The second ground given by the Appellate Tribunal, as we
have said above, is not quite clear to us. Learned  counse

for the workmen have, however, explained that  what the
Tri bunal neans is that as the production increases nore. and
nore the | abour cost per ton goes down; and thus there is a
saving in |abour cost to the conpany and the worknen are
entitled to share in this progressive saving of |abour cost.
The principle which is inherent in this explanation is in
fact the basis of progressive increase in production ‘bonus
rates as production increases. This will be clear from an
illustration, which we shall give just now. This illus-
tration is based as nearly as possible on the conditions in
these two mills with this difference that -we have taken

round figures for facility of nultiplication ; the result
will be nore or’ less the same if actual figures are taken
For the purposes of this illustration, we shall assune that

the | abour force and other relevant factors remain constant.
Let wus start with a basic production of 30,000 tons with a
| abour force of 6,000 and an average wage of all kinds at
Rs. 110/ per nenses (Ex. E). The total |abour cost on this
basis for 30,000 tons per year cones to 79.2 lacs, giving
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| abour cost per ton as Rs. 264/-. Now, when production
i ncreases to 36,000 tons and a production bonus of Rs. 25/-
per year (Ex. E) is added to the wage, |abour cost for the
extra production of 6000 tons cones to Rs. 1.5 |acs. The
total | abour cost, therefore, for 36,000 tons is 80.7 |acs,
which works out to slightly above Rs. 224/- per ton. VWhen
producti on goes up to 42,000 tons, the | abour cost increases
by 3 lacs, giving a | abour outlay of 82.2 lacs; this works
out to just below Rs. 196 per ton. When production
i ncreases
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to 48,000 tons, the extra | abour cost is 4.5 lacs, making a
total of 83.7 lacs for 48,000 tons; thus the cost per ton is
slightly above Rs. 174/-. \Wen production goes up to 54,000
tons, |abour cost increases by 6 lacs, giving a total cost
of 85.2 lacs for 54,000 tons, which works out to just bel ow
Rs. 158/- per ton. When production reaches 60,000 tons,
which is double the basic production, the additional sum
paid to | abour in bonus is 7.5 lacs and the total cost 86.7
lacs for 60,000 tons which works out to Rs. 144.5 per ton.
This is on the basis of the production bonus above 36,000
tons being kept at the same rate at which it is provided in
the schene in this case. It will be clear, therefore, that
as production increases (if other factors are the sane,
nanely, | abour force and machinery), there.is a progressive
increase in the saving of |abour cost. This, in our
opi ni on, nmakes out a clear case, where one is dealing wth
tonnage production bonus, for a progressive increase in the
bonus. We know that in this case there has been an
increase, but of a small order, in the | abour force during
the period of increased production; we also know that a new
paper - maki ng nachi ne has been put in the place of an old one
and new banboo-crushers and di gesters have been added ; and
we know that during the period fromApril 1, 1948, to  Apri
1, 1959, there has been a total outlay on machinery and
plant, worth 223.94 | acs includingthe above. There is no
doubt, therefore, that when production is expected to reach
the figure of 54,000 tons in 1958.59, this outlay on
machi nery and plant nust al so have contributed to it. The
increase in labour force, if any, after April—1, 1952, nay
al so have made its contribution. But it appears to us that
it is still valid to say that there is saving in | abour cost
which increases progressively as production goes up and
| abour can therefore legitimately claim a progressively
hi gher rate. Therefore, though the Appellate Tribunal’'s
second reason does not appear to have been clearly
expressed, something |ike what we have said above must have
been at the back of its mind when it decided to change the
rate above 36,000 tons. There can be no doubt. that  the
consi derati on we have
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set out above, will be valid to support the view taken by
the Appellate Tribunal that there should be a change in the
rate, though it may not necessarily support the actua
change ordered by it. W nust not forget that there was  no
collective bargaining resulting in an agreenent between the
uni on and the conpany so far as production above 36,000 tons
is concerned as was the case so far as production upto
36,000 tons went. A case has, therefore, been made out for
a change in the rate when production goes above 36, 000 tons.
The next question is whether the flat rate of two days’
basic wage for every 460 tons allowed by the Appellate
Tri bunal can be supported. Usually, when tonnage production
bonus is worked out, the rates progressively increase. We
may in this connection refer to the illustration given in "
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Payment by Results published by the International Labour
Ofice, CGeneva, at p. 102. W think, therefore, that though
there is a case for increasing the rate when production goes
above 36,000 tons, it should be on a progressively in-
creasing system The -present schenme, as we have pointed
out earlier, was evolved as an adnmittedly rough basis which
was thought to be equitable. Follow ng the sane rough basis
and wusing the same block of 6,000 tons with slabs of 460
tons, we think that on the data available at present, it
woul d be fair to give progressive rates for production from
over 36,000 tons up to 60,000 tons. W need not go beyond
this for the present, and if production increases beyond
60,000 tons, the natter can be gone into again. e
consider, therefore, that the rate should be changed as
follows for production over 36,000 tons:

1-1/4 days’ basic wage on-the sanme scale as is provided in
the sebene from 30,000 to 36,000 tons.1-1/2 days’ basic wage
on the sane conditions as above. 1-3/4 days’ basic wage -do-
(i) From over

36,000 tonsto

42, 000 tons.

(ii) From over

42,000 tons to

48, 000 tons.

(iii) From over

48,000 tons to

54, 000 tons.
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(iv) Fromover 54,000 tons to 2 days’ basic wage do 60, 000
tons.

We therefore nodify the change in the rate ordered by the
Appel |l ate Tri bunal as above.

Re. (4).

The contention under this head is that though this. 'schene
is called a production bonus schenme, in reality it is no
nore than a profit bonus scheme; and therefore, the  worknen
are not entitled to any profit bonus worked out on the Ful
Bench formula referred to above in.addition to what they get
under this production bonus schene. In this connection
reliance is placed particularly on clauses (14) and (18) of
the scheme. Let us therefore determine the true nature of
the schene. The schene is headed " Tonnage Producti on Bonus
Schene " and not a schene for profit bonus based on the Full
Bench fornmnul a. It is true that this nomenclature is not
deci sive but is nevertheless a factor which nay properly be
taken into consideration. The primary and basic object of
the scheme, as given inel. (2), is to stimulate the
interests and endeavors of the clerks and workers of the
conpany in increasing the production of sal eable paper’ and
to ensure that the workers will get by way of incentive an
increased return for their |abour <contributing to the

benefits which  woul d accrue from such i ncreased
productivity. This again shows that this is a production
bonus scheme and nothing else. Then comes cl. (4), which

| ays down that upto a mninum of 30,000 tons the bonus woul d
be 13 days’ basic wage; thereafter there is increase of one
day’'s basic wage for every 460 tons till the figure of 26
days’ basic wage is reached for a total production of 36,000
tons. Here again there is no connection between profits and
bonus that accrues under this clause. 1f, for example, pro-
duction falls below the mnimmof 30,000 tons, there wll
be no bonus at all under the schenme whatever nmay be the
profits. This one circunstance clearly brings out the true
nature of this scheme, nanely, that it is a schene of
producti on bonus and not of
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profit bonus under the Full Bench formula. That fornula had
nothing to do with production. Bonus tinder that fornula
depended entirely on the avail abl e surplus of profits worked
out in the manner provided therein. Then we conme to cl ause
(14). That clause lays down that the scheme will be subject
to one nost inportant general exception, nanely, that the
profit earning capacity of the conpany, irrespective of the
vol ume of production of sal eabl e paper, renains satisfactory
during t he financial vyear. Accordi ngly t he cl ause
prescribes that the directors nay at their sole discretion
either cancel altogether or reduce in scale of nmonetary
paynments the bonus in any one or nore financial vyears in
which the gross profit earned by the conpany over the whole
financial year is not sufficient to meet fixed dividends and
interest, depreciation charges and taxation and thereafter
pay for the whol e year dividend not |ess than 10 per cent.

to the ordinary sharehol ders of the conpany. It is said
that this nakes the schene a profit bonus schene. W are
unable to agree with this contention. It is true that the
scale of payment is likely to go down or there nay even be
no payment of bonus at all in-the circunstances nmentioned in
cl. (14). But the  circunstances nmentioned there are

admttedly not the same which have to be taken into account
in arriving at the avail abl e surplus according to the Ful

Bench Fornmul a. Cl ause (14) appears to us to be just one
condition upon which the paynent of production bonus would
depend, |ike sone other clauses in the schene.  For exanple,

cl. (5) seens to provide that workers who work for less than
hal f the total nunber of working-days in the financial vyear
for which bonus is being paid, shall not get any bonus, for
it only makes those workers who work for nore than half the
total nunber of working days, worked out according to other
rules, entitled to bonus. Cause (6) “says that ' certain

kinds of workers will not be entitled to bonus, nanely,
Bungal ow servants, Budli clerks or workers, tenporary clerks
or workers, casual workers or clerks. It also provides that
any person guilty of any nmajor msdeneanour nay at the sole
di scretion of the MIIl Mnager or the
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Cost Accountant not be given this bonus either in-part or in
whole as a punishnent, and that this would be done after
taking proceedings in witing for the purpose. Cause (7)

provides another condition as to what service wll count
towards earni ng bonus and what will not; for exanple, |eave
on full or part pay shall count as bonus service while | eave
without pay wll not count as Qualifying service towards
bonus. Again cl. (8) lays down that a worker wll be
entitled to the maxinmumbonus if he works for all/ the

wor ki ng days during the financial year, for which the /bonus
is declared. dause (9) then provides how t he naximum bonus
can be reduced, if a worker does not work for all the
wor ki ng days. Cause (14) therefore is also another ' clause
which may either |l ead to no paynment of bonus or |ess paynent
than prescribed under cl. (4). Further the fact that this
is not a profit bonus schene but a production bonus schene
will also be clear fromwhat cl. (14) actually provides. It
says that iif the conditions nentioned in it are not
fulfilled, the workers would riot be entitled to bonus or
may get |ess. This neans that if the conditions are
fulfilled, workers would be entitled to bonus. Now,
suppose, that the gross profit in a year is sufficient to
nmeet fixed dividends and interest, depreciation charges and
taxation and 10 percent. dividend to the ordi nary
shar ehol ders. Theereafter the bal ance of profit left 1is
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Only (let wus say) Rs. 5/-. But as the conditions of cl
(14) are fulfilled, the workers would be entitled to
producti on bonus, though the anmount of Rs. 5/- which

remai ns, cannot possibly nmeet the claimof bonus. It is
clear therefore that this bonus schene is not the same as
the profit bonus worked out under the Full -Bench formula

and it cannot be called a profit bonus scheme even other-
wise. This is nothing nore nor |ess than a pure production
bonus schene based on tonnage, depending on certain
conditions one of which is related to profits also. The
nature of this bonus, therefore, in our opinion, is entirely
different from the nature of profit bonus under the Fal
Bench formula and we do not see why if there is an avail able
surplus of profits
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according to the Pull Bench fornula, the workmen should not
get profit bonus in accordance with that forrmula. The two
things, in our opinion, are different. Under the scheme
what the workers get is a suppl enentary enol unent worked out
on certain basis. Under the Full Bench formula, what they
get is something out of the profits, if there is an
avai |l abl e surplus on the ground that both capital and | abour
contribute to the accrual of profits and it is only-fair
that | abour should 'get a part of it.

In this connection our attention was drawn to Mathuradas
Kanji v. Labour | Appellate Tribunal® (1), where it was
observed that " one of the categories of bonus'is described
as " incentive bonus ". The nane-indicates that it is given
as a cash incentive to greater effort on the part of the
| abour . But the essential condition for  the paynent of
i ncentive bonus just like any other kind of bonus, is that
the industry concerned nust earn profits part of which is
due to the contribution which the worknen nade in increasing
production.” That was not a case of production bonus at all
The bonus dealt with there was included in an agreenent
between the governnent and its contractors in a /contract
rel ating to clearing and transporting of i mport ed
f oodgr ai ns. It was provided that if the rate of discharge
from a ship exceeded 1,500 tons per 24 hours and no shed
denmurrage was incurred, the governnent would pay to the
contractors renuneration at the prescribed rates plus a
bonus of annas four per ton. The worknen enployed by the
contractors clained that this bonus should be givento them
That claim was negatived on the ground that the workers
could not claim on the terns of the contract, that the
bonus of annas four-per ton was payable to them These
observations nmmde in a different setting have therefore no
rel evance in the context of the production bonus schene with
which we are dealing here and which has becone a term of
enpl oyment of the

wor ken.

As for el. (18), it provides that if during the currency of
three years for which the scheme was to

(1)..A 1.R 1958 S.C. 899.
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remain in force in the first instance, the governnment en-
forced by legislation any schenme or provision for bonus or
profit sharing, the conpany may decide to cancel or nodify

the scheme inits entirety. It is urged that this shows
that the schene was one for profit sharing or profit bonus,
because it was |l|ikely to be cancelled or nodified if
| egi slation was introduced with respect to these. It nmay be

that the scheme m ght have been cancelled or nodified if
such |egislation was passed. But that does not nean that
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bonus. It is one thing to cancel or nodify a schenme because

the legislature steps in to provide for extra paynment for
wor kmen. But the nature of the provision of law, which was
then expected, cannot be inposed on this schene, which nust
be judged on its own terms; these | eave no doubt that it is
not a profit bonus schene but an incentive wage plan
dependi ng upon production in the nmain. The contention
therefore that the bonus under the schene is a profit bonus
and therefore the workmen are not entitled to the profit
bonus under the Full Bench formula rust fail

Re. (5).

The contention under this head is that even if profit bonus
is payable in addition to production bonus, there was no
avail able surplus of profits to justify the Appellate
Tribunal in granting onenmonth' s bonus. The workmen had
asked for two nonth’s bonus; but the Appellate Tribuna
after working out the avail abl e surplus on the basis of the
Ful | Bench fornula granted them one nonth’s bonus. The Ful
Bench formula was evol ved in 1950 in connection with a case
relating to the textile industry and has been since then
generally applied to many- other industries. The necessity
for evolving that formula arose in this way: Wen prices.
are stable or falling, there is no necessity of naking
further provi sion for rehabilitation for the usua
depreciation, provided for the purposes of — the |[|ncone-tax
Act, is sufficient to build up a fund for replacenment of
pl ant and nmachi nery when they are worn out; but when prices
are rising the usual depreciation fund is not. enough to
repl ace plant and
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machi nery which becone useless. This was particularly so
after the end of the last war, when the question of

repl aci ng machinery purchased before the war, i.e., before
1939, cane up before the Full Bench of the Labour Appellate
Tribunal in 1950. In order, therefore, to neet this

particular situation arising out of a steep rise in/ prices,
the Full Bench fornmula was evolved to provide for a further
sum for rehabilitation out of the profits besides the
statutory depreciation. This was on a notional basis and
depended wupon a nmultiplier which was used to find out the
current prices of nmachinery to be replaced and a divisor

based on the useful life of the machinery to find out what
sum should be provided each year for what was called
rehabilitation. |In order, however, that this sumnationally

provided for rehabilitation each year has a realistic
connection wth the anmount in fact necessary for the
purpose, it is, in our opinion, necessary that what is known
as the total block of a concern including | and, . buildings,
plant and rmachinery, should be properly sub-divided, as
otherwise a flat multiplier at the sane rate for the tota
bl ock m ght not give an accurate amount to be provided for
rehabilitation. It is, therefore, necessary in order to
arrive at an appr oxi matel y realistic figure for
rehabilitation that the total block should be divided into
three heads, nanely, (i) land, (ii) buildings, railway
sidings and things of that nature which have a nmuch | onger
life and where inports are not needed, and (iii) machinery.
In the case of Iland, no replacement is necessary and
therefore nothing need be provided for rehabilitation under
this head. Even where land is |easehold and the lease is
expiring, any paynment for renewal of lease wll be an
expense and need not enter into cal cul ati ons for
rehabilitation. Further if there are buildings belonging to
the concern on |easehold |land, their rehabilitation charge




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 22

be will allowable under the head buildings. 1In the case of
building,-,, railway sidings etc., the multiplier wll be
smaller while the divisor will be larger. As for machinery,
there is again the necessity of further sub-division

accordi ng to when the machinery was purchased. The
machi nery purchased
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before the Ilast war stands on one footing and thus there
will be a block of machinery which may be know as pre-1939.

The second block of nachinery may well be that purchased
during the war and the last block that purchased after the
war . The last two are not rigid divisions; but they
indicate that machinery has to be divided into blocks
according to years of purchase to arrive at a correct
mul tiplier and a correct divisor.

Bearing these principles inmnd, let us see how the Ful
Bench formula works in this case. W may mention that there
is no dispute in this case as to the conmponents of the
formula, 'the only dispute being confined to its actua
applicati'on. The conpany clained a nultiplier of 4.5 and a
divisor of 10, and on that basis gave a chart showing a
deficit of 112 lacs in the anmount required for
rehabilitation for 1951-52. Another chart was also filed by
the conmpany in which the multiplier was taken as 3.5 and the
divisor as 10, and the deficit was worked out at 65 |Iacs.
What the conpany did was to take the total block consisting
of land, buildings, railway sidings and machinery, valued at
468 lacs and multiply it by 4.5 or 3.5, rmaking no
di stinction between |and, buildings and railway sidings, and
machi nery. The divisor was also taken as 10, making no
distinction again between these three categories, and
further making no distinction between the machi nery
purchased before 1939, during the last war and after the

| ast war . This, in our opinion, ~was a conpl etely

unrealistic way of working out the anpbunt required for
rehabilitation, and that is why the conpany was able to show
inits charts such a large deficit.

The Appellate Tribunal did not accept these charts. It left
out of account land altogether, and rightly so. As for
buildings, it applied a different nultiplier and a different
divisor, and so far as that is concerned no di spute has been
rai sed before us. As for machinery, consisting of plant,
machi nery, banboo forest block, furniture, flotilla and
vehicles, it divided the block for this purpose into two
parts, nanely, the block as it existed on April 1, 1947, and
the additions made
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between April 1, 1947, to March 31, 1951. [t applied a
multiplier of 3 so far as the block upto April 1, 1947, was
concerned and took the block of additions after 1-4-1947 at
cost price, thus using one as nultiplier. It is not clear
why the Appellate Tribunal did not include the additions
made in 1951-52. The Appellate Tribunal also accepted the
di visor 10 for all this plant, machinery, etc., and made  no
di fference between the wuseful life of the machi nery
purchased at different tinmes. Eventually, after naking the
rel evant calculations, it cane to the conclusion that there
was an avail able surplus of profits amobunting to 22 |acs.
It, therefore, awarded one nonth’s profit bonus on basic
nor mal wage.

It is contended on behalf of the company that evidence had
been produced on its behalf to showthat the prices of
machi nery had appreciated 4-1/2 tines as conpared to the
prices in 1939, and therefore, the multiplier of 4.5 should
have been allowed at |east on the block of machinery up to
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1939. Thereafter it is clainmed that sone nultiplier above
one shoul d be given for the bl ock 1939-1947 and also for the
bl ock 1947-51. It is further contended that the additions
made in 1951-52 shoul d al so have been taken into account.

It may be mentioned that the Labour Appellate Tribunal which

evolved the Full Bench formula in 1950 had wused the
nmultiplier 2.7 in that case for prewar block and that
mul tiplier has been used since then in nany other cases. it

is, however, contended on behalf of the conpany that
multiplier is not sacrosanct, and if in fact there has been
a greater risein price, there is no reason why a higher
multiplier should not be used. It nmay be accepted that if
an enployer is able to prove that in fact there has been a
greater rise in price, he should be given a hi gher
multiplier. But there has to be good proof tendered by the
enpl oyer for the multiplier which he clains.

Let wus see, therefore, what proof the conpany has tendered
in this case for a multipler of 4.5 for the bl ock upto Apri
1, 1939. In its witten-statement the conpany said that it
was a known fact that the
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price of plant and machinery had increased by 300 per cent.
to 400 percent. since before the war. At that stage there
was no claimthat the price had increased 4-1/2 tines after
April 1, 1939. The conpany’'s claim therefore, as put in
the witten-statenent, was for a maxinum multiplier of 4 for
the block wupto April 1, 1939. In the evidence of M.
Tayl or, who appeared as a wi tness for the conmpany, however,
cl aimwas made that prices had gone up by 4-1/2 times. This
was based on Ex. D produced by the conpany which was
conpiled on the basis of inquiries about certain. nmachinery
fromcertain firns and copi es of the correspondence with the
firnmse were al so produced. Nineteen itenms were nentioned in

Ex. D and the average nultiplier was worked out as ' 4.56.
Among the items listed in Ex.~ D were nmpotors, beaters,
machi ne drive, paper-maki ng machi ne,” turbo-alternator, couch
roll, banmboo-crushers, banboo-digesters, boiler, /circular

tanks and three roaster snelter units. The total ‘price of
these items was 19 lacs, (we have converted pounds into
rupees for this purpose). Besides these, there are other
items, |ike steam piping., steamtee, galvanized  bend and
st eam bends, which are probably required in large quantities
and the price per foot or per piece has been nentioned. The
correspondence which was attached to Ex. D consists of four
letters, one of Septenber 1954 and three of June 1955,
relating to one paper-making machine sinmlar to one

installed in MII No. 2, a turbo-alternator simlar to one
installed in MII No. 1, a machine drive sinmlar to.  one
installed in MIlI No. | and a boiler simlar to one
installed in MII No. 1. Now, the cost of nmachinery bl ock as

at April 1, 1939, was of the order of 153 |lacs while EX. D
only deals wth nachinery of the value of 19 lacs as
mentioned above. M. Taylor did not say in his evidence
that Ex. D was a sanple and that other machi nes were of the
sane type as nmentioned in Ex. D or that the prices of other
machi nery bad gone up sinmlarly or to the sane extent. EXs.
D 1to D4 indicate that the price of one out of ten paper-
maki ng machi nes was ascertai ned and nothing was ascertained
about nine others. Simlarly prices of one
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turbo-alternator, one machine drive and one boiler of MII
No. | were ascertained. W do not know how many nore such

machines are in the two mlls; nor do we know that the
increase in prices of these types of machines is also four
and a half tines. |In the circunstances, we feel that the
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conpany has failed to provide sufficient material on the
basis of which it can claim4.5 as the multiplier. It is

the conpany which is claimng that a certain multiplier be
used for calculating rehabilitation reserve, and it was its
duty to produce good and sufficient evidence as to the
correct multiplier if it wants that nmultiplier to be used.
We cannot also forget that in its witten-statenent the
conpany only <clainmed a rise of 300 per cent. to 400 per

cent. on prewar price. In the circunstances, the tribuna
was not unjustified in not giving the multiplier of 4.5 W
also feel that in these circunstances we shall not be

justified in giving the conpany a nmultiplier higher than 4,
for that was the maximumclaimit had put forward in its
written-statenent. We  shoul d, however, like to make it
clear that though we are using the nmultiplier 4 for the
bl ock as at April 1, 1939, this should not be taken to be a
precedent for future years, even for this conmpany, and it
will be open toeither party to adduce proper evidence to
show what the exact nultiplier should be for this block

whet her nmore than 4 or |ess.

Then we cone to the block fromApril 1, 1939 to Muirch 31

1947. The Tribunal gave the multiplier 3 for this block
al so. But that was because it gave the same multiplier for
the entire block as at 1947, including the prewar block

As, however, we are giving a nultiplier of 4 for the prewar
bl ock, the multiplier 3 for the block April ‘1, 1939 to March
31, 1947, can only be justified, if the conpany has proved
that was the rise inthe prices after 1939. So far as that
is concerned, the conpany did not produce any evidence
before the Industrial Tribunal.” It seens,  however, that
certain docunents were produced before the Appel | ate
Tri bunal on June 12, 1956, when the appeals were ready for
argunent. The order-sheet of June 12, 1956, shows that the
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Appel l ate Tribunal allowed four statenents regarding certain
machines given by different, firms to be admtted into
evi dence. Learned counsel for the workmen object to our
| ooking into these statenments on the ground that they / never
knew that any such statenents had been filed at” the |ast
nonent before the Appellate Tribunal -and nobody seens to
have relied on these statenents before the Appel | ate
Tribunal and the judgment al so makes no mention of them
There seens to be a good deal of force in these contentions.
However, | ooking at these statenents, which have been taken
on record, we find that they relate to ten.itens. Four of
them are of the years 1945-48 and the increase of price
varies from60 per cent. to 75 per cent. Two are of 1950
and the increase varies from 15 per cent. to 50 per cent.,
three are of 1951 and the increase varies from 99.5 per
cent. to 116 per cent., and one is of 1954 and the i ncrease
is 60 per cent. The increased price is as of 1956. Even
taking these docunents into account, we feel that the
conpany cannot ask for a multiplier higher than 2 for the
bl ock between 1939-1947. But even this will not be taken as
a precedent for future and it will be open to either party
to give better evidence in order to vary this nmultiplier one
way or the other.

As for the block after 1947, it appears that the conpany
added machinery to the tune of 87 |acs between April 1, 1949
and March 31, 1952, while the prices quoted for the years
1950 and 1951 in these docunents were only of machines worth
5 lacs. We do not know whether this machinery is of the
sane kind as that nmentioned in these docunents. They
cannot, therefore, be a guide for arriving at any multiplier
hi gher than one for this period relating to this bl ock of 87
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lacs. Here again we should like to nake it clear that if in
future years better evidence is produced, the question of
giving a nultiplier higher than | for this block can be
consi der ed.
This disposes of the nultipliers on the bl ocks of machines
divided into three periods. W now conme to the divisor
Both the Tribunals have accepted 10
131
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as the divisor on the evidence of M. Taylor. W nust say
that it looks odd to us that there should be the sane
di visor for pre 1939 machinery, and post-1939-but-pre-1947
machi nery, and post-1947-but-prel952 machinery. It stands
to reason that newer the machinery the larger nust be the
di visor for the newer machi nery woul d have a | onger usefu
life. However, as both the Tribunals have accepted to as
the divisor for the entire machinery in this case, we shal
al so have to accept it; but we should like to nake it clear
that this should also not be taken as a precedent for future
years and it w |l be open to either party to show that the
di visor should be different, whether nore or less than 10,
for wvarious blocks of machinery relating to the three
peri ods.
Let us now work out the figures on the basis of the above
consi derations. W have taken the basic figures as supplied
to us by the | earned counsel for the conpany :
REHABI LI TATI ONCOST
In lacsln | acs
of . Rs. of Rs.
(a) Plant & nmachinery as153.43 x4 = 613.72
at 1-4-1939:
Machi nery added between22.41 x2 = 44.82
1-4-1939 and 31-3-1947:
Addi ti ons between 87.27 x 1 = 87.27 1-4-1947 and 31-3-1952:
Tot al 745. 81
Less 5% breakdown val ue. .. 13. 15
Bal ance732. 66
Less depreciation upto 31-3-1951176. 03
Bal ance556. 63
Less Reserves-
General Reserve25. 49
Pl ant Repl acenent 67. 9893. 47
Bal ance463. 16
Di vi ding by 10.46. 31
1043
(b) Buil dings:
Val ue of building 42.85 x 2.596.41
as at 31-3-47:
Addi ti ons between 21.1921.19
1-4-47 and 31-3-52:
Total 117.60
Less 5% breakdown 3.20

Bal ance 114. 40
Less depreciation upto 47.21
31- 3-1951:
Bal ance 67.19
Di vidi ng by 27 2.48
Rehabi litation for-
(a) Plant & Machinery 46. 31
(b)Bui | di ng 2.48
Total ...48.79
Less depreciation for 1951-52. 16. 50

Bal ance 32.29
Rehabi litati on Amount for 1951-52:32.29
Rehabilitati on anmbunt for 1951-52 thus cones to 32.29 | acs.
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In the charts supplied by the conpany the net profits after
deducting prior charges other than rehabilitation cost were
worked out air 36.09 lacs. W find, however, that there is
one mnistake in this calculation inasmuch as 76.3 | acs have
been included in working capital, though this "was nmerely a
book entry and there was no cash corresponding to it. 4 per
cent. interest was allowed on working capital and this would
nean that the net profits should increase by 3.05 lacs as
that interest was allowed extra in the conpany’'s chart
before the Appellate Tribunal. Thus the amunt of net
profits available, before the allowance of rehabilitation
charges, conmes to 39.14 lacs (36.09 + 3.05). Deducting 32.29
lacs we arrive at the available surplus of profits anobunting
to 6.85 lacs (39.14-32.29), which is to be distributed
equi tably between the three sharers nentioned in the
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very decision of the Labour Appellate Tribunal which evol ved
the fornmula. The total cost of one nonth’s bonus on basic
wages al lowed by the Appellate Tribunal is about 3 |acs.
Taki ng al'l the circunstances of this case into consideration
we do not think that any case has been nmade out for
interference with this order of the Appellate Tribunal. We
may point out that we have not taken into account banboo-
mlls and grass-block for reasons given by the Appellate
Tri bunal, which comend thensel ves to us.

This brings us to the appeal by the worknen. Only three
points have been urged before us out of the many taken in
the grounds of appeal, and we shall deal only wth these
three. They are-

(i)..The m ni mum basi ¢ wage should have been rai sed from Rs.
30 to Rs. 35;

(ii).Clerical staff as well as Buidl and tenporary - workers
shoul d have been included in the attendance bonus' schene;
and

(iii)..... Profit bonus should “have been allowed at two
nont hs’ basi c wages for 1951-52 instead of one nonth’s.

Re. (i).

Both the Tribunals have rejected the claimfor raising the
basi ¢ wage on the principle of " Industrycum Region Rate of
Basic Wages ". The workmen relied on the wages paid in the
Bengal Paper MIIs Ltd. at Raniganj, which is also a paper-
maki ng concern. The mnimum basi ¢ wage there is Rs. 38-3,
dearness allowance Rs. 35 and the incentive wage is said to
work out to Rs. 7-5-6 per nensem nuking the total Rs. 80-8-
6. In the present conpany, m nimum basic wave i's Rs. 30;
dearness allowance is Rs. 35; house allowance is  Rs. 2;
att endance bonus works out to Rs. 8 and production bonus is
about Rs. 3, making a total of Rs. 78. It wll thus be seen
t hat the difference is not great. Further, if the
production bonus and incentive wage are not taken into
account, the present conpany pays Rs. 75 per nensem while
the Raniganj conpany pays Rs. 73-3. In the circunstances,
we see no reason for interfering with the concurrent  ‘order
of the two Tribunals.
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Re. (ii).

The  Tribunals rejected the claim for extending the
attendance bonus schene to clerical staff, budli workers and
temporary workers. They were of the view that these workmen
stand on a different footing. For the clerical staff the
reason given was that they enjoyed the advantage of the
incremental scales which were till then denied to other
categories of nill hands for whose benefit the attendance
bonus schene was introduced. As for the budli and tenporary
workers, the Tribunals said that the scheme could not be
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applied to themon account of uncertainty of the tenure of
their service. So far as the budli and tenporary workers
are concerned, the reason given by the Tribunals for
treating them differently appears to us to justify their
being excluded. As to clerical staff, it appears from the
correspondence which ensued between the wunion and the
conpany on the introduction of attendance bonus schene that
the schenme was introduced primarily in connection with the
installation of a tine keeping office. The clerks are
obviously in a different category fromthe worknen engaged
in actual production. |In the circunstances, apart from the
consi derations which were considered by the two Tribunals,
there is, in our opinion, justification for treating clerks
in a different way from other worknen. The conpany also
told the wunion that “so far as they knew no schene of
attendance bonus had ever been applied to clerks, probably
because absenteei smanong clerks is not so great as anong
ot her worknmen. W see no reason, therefore, to disturb the
concurrent finding of the two Tribunals in this matter.

Re. (iii).

W have already worked out above the available surplus of
profits, fromwhich profit bonus can be given, The anount of
avail abl e surplus comes to 6.85 |acs and one nonth’s basic
wages, which have been-allowed as profit bonus, come to
about 3 lacs. The percentage therefore is al r eady
sufficiently high and if profit bonus is allowed at the rate
of two nonths' basic wages it will come to about 6 |acs and
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woul d be nmore or less equal to the entire avail abl e surpl us.
It is well settled that the available surplus has to be

di vi ded in a fair nanner  between the industry, the
sharehol ders and the worknen. W cannot forget ‘that the
wor kmen have al so got production bonus for this Year. In

the circumstances, there is no scope for grant | of any
further profit bonus beyond that allowed by the Appellate
Tri bunal

We, therefore, partly allow the appeals of the conpany and
vary the production bonus rate in the Manner “indicated
above. We di sniss the appeals of the conpany with respect
to profit bonus. W also dism ss the appeal of the workmnen.
In view of the fact that the parties have partly  succeeded
and partly failed, we order themto bear their own costs of
this court in all the appeals.

Appeal s Nos. 450 and 451 allowed in part.

Appeal No. 514 dism ssed.




