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PETI TI ONER
KALI KA PRASAD & ANR.

Vs.

RESPONDENT:
CHHATRAPAL SI NGH (DEAD) BY LRS

DATE OF JUDGVENT: 18/ 12/ 1996

BENCH
K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
ORDER

This appeal by special arises fromthe judgment of the
| earned single Judge of the Hi gh Court of Madhya Pradesh
made on October 12, 1985 in Second Appeal No. 309/ 80.

The admtted facts are that the appellant  plaintiff
filed a suit for declarationof title and for possession of
agricultural |ands covered under the schedul e of the plaint.
The respondent pleaded adverse possession. The trial Court,
therefore, recorded a finding that the respondent had
perfected the title by adverse possession for having
remained in possession for more than 12 years. On appeal
the District Judge reversed the decree on the ground that
the respondent had come into possession under a  power of
attorney and, therefore, he remained to be in possession as
an agent on behalf of the principal. The appellant  cl ai med
title through one of the principals who had gi ven power of
attorney under Ex. P.3. Respondent admitted that he had come
i nto possession thereunder and, therefore, he cannot plead
adver se possession against the appellant. In second appeal
the learned single Judge considered the controversy in
relation to the docunentary evidence and held thus:

"The word ’'Shikm’' wused in the

application has, therefore, to be

construed in the context of the

facts expressly stated therein.

Ex. P-3 is t he st at enent of

def endant Chhat arpal Singh nowhere

adm tted his possession through the

plaintiffs. He expressly stated

that his possession was a result of

an arr angenent nade bef ore

abolition of Jagirs. No doubt, he

also said t hat t he Pawai dar s

Ranki shore and Vi mal prasad had

gi ven Miukhtiyarnama, to begin wth,

but the Mikhtiyarnama was cancel | ed

| ong back. He nowhere admitted the

Mukht i yar nama bei ng gi ven by

plaintiffs Kal i ka Prasad and

Ambi ka Prasad or his possession
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being through the plaintiffs at any
time. Ex. P-4 is the order dated
3.6.1969 in t he proceedi ng
rejecting t he def endant’ s
application under Section 190 of
the Code. In my opinion, there is
nothing in these docunents, which
can be construed as def endant
i nducted into the suit-land by the
plaintiffs so as to constitute his
possession as permssive through
the plaintiffs. H's admssion of
initial entry under ‘a Mikhtiyarnama
given by the other ~ Pawaidars was
only in respect of his possession
prior to abolition of jagirs and it
is obvious that the same.is of no
co sequence after abolition of is
of no consequence after _abolition
of \Jagirs, which itself is an event
nore-than twel ve years prior to the
date of suit. The only remaining
docunent for consideration is EX.
D-9. This is an or der dat ed
30.7.1959 on an application nade by
Ranki shor e, one of erstwhile
Pawai dar s cl ai m ng a simlar
interest in the suit-land, as the
present plaintiffs by seeking a
decl arati on under ~Section 169 of
the MP. Land Revenue Code. That
application was disnm ssed holding
that the plaintiff had no right
over the suit land to chall enge the
def endant’ s possessi on therein.
This docunment itself is sufficient
to indicate t he assertion of
hostil e title by def endant
Chhat arpal Singh and his claim of
possession over the suit-land in
his own right at |east when the
application under Section 169 of
the Code was filed on 8.11.1957 by
Ranki shor e nmaki ng t he samnme
assertion that the possession of
Chhartarpal Singh over the suit
land was as Mikhtiyar of the
Pawai dars. This claimwas rejected
on 30.7.91. This docunment alone
proves def endant’s adver se
possession for nmore than twelve
years prior to the date of suit.

It is, therefore, clear that the
first appellate Court msread and
m sconst rued t he af oresai d
documents, Ex.P-1 to Ex.P-4 & Ex,
D-9, to reach the conclusion that
def endant’ s possession over the
suit-1and was perm ssi ve, on
account of which the plaintiff’'s
suit could be decreed. Reversal of
the Trial Court’s finding was the
result of this error. The
conclusion reached by the first
Appel |l ate Court being contrary to
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| aw, has to be set-aside."

On that basis, the | earned single Judge concl uded that
the docunentary evi dence, Ex.Pl to P4 and D9 was
m sconstrued by the District Court to come to the concl usion
that the respondent had cone into possession by a pernissive
possession and remained in that capacity. Accordingly, he
set aside the decree and concluded that he respondent had
perfected his title by adverse possession

Shri A-K.  Chitale, Ilearned senior counsel for the
appel l ant, contends that the view taken by the H gh Court is
not correct in law According to the |earned counsel, the
estate was abolished with effect from February 15, 1954; the
appel l ant had obtained a patta under Section 190 of the MP.
Land Revenue Code on August 10, 1965, for confernent of
asam rights which was rejected; for the first tinme, the
asserted his title to the  property only on naking an
application on August 10, 1965; the suit cane to be filed
within 12 years fromthe date and, therefore, the respondent
had not perfected his title by prescription. W are unable
to agree " with the |earned counsel. The |earned Judge has
recorded the finding that even after the abolition till the
date of the filing of the suit, the respondent had renai ned
in uninterrupted possession and thereby he perfected his
title by prescription. It is also an admtted position that
the power of attorney given to the respondent was cancell ed
and thereafter no action was taken to have himejected from
the lands in his | possession. After ~the abolition of the
estate, no attenpt was nade to have him ejected. Wien we
have put a question ‘to the |earned counsel whether any
notice was given to the respondent by the other party before
obtaining the patta under Section 189 on July 22,1959, the
| earned counsel is unable to place before us any nmaterial to
show that such a notice was given to him Ohviously,
therefore, the patta was obtained without notice to him The
respondent having remained, wthout -any interruption, for
wel | over 12 years, it would be obvious that he renmmined in
possession in assertion of his ow right, that too after the
abolition of the estate. Thereby, he perfected his title by
prescription since any person who got superior right had
taken no action to have him ejected fromthe |ands. Under
these circunstances, the finding recorded by the H gh Court
has not been vitiated by any mani fest error of |aw creating
any substantial question of law for interference in this
appeal

The appeal is accordingly dismssed. No costs.




