http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 13

PETI TI ONER
PUNJAB NATI ONAL BANK AND ORS. THE CHI EF PERSONNEL (DI SCI PLI NA

Vs.

RESPONDENT:
SH. KUNJ BEHARI M SRA, SH. SHANTI PRASAD GCEL

DATE OF JUDGVENT: 19/ 08/ 1998

BENCH
S.C. AGARWAL, S.P. BHARUCHA, B. N KIRPAL

ACT:
HEADNOTE:
JUDGVENT:
W TH
Cvil  Appeal No. 7433 of 1995
JUDGMENT
Kl RPAL, J.

In these two appeals the conmon question which arises
for consideration is that when the inquiry officer, during
the course of disciplinary proceedi ngs, cones to a
concl usion that all or sone of “the charges alleging
m sconduct against an official are not proved than can the
di sciplinary authority differ from the tan give a contrary
finding without affording any opportunity to the delinquent
of ficer.

The respondents in these two appeal, nanely, Shri Kunj
Behari M sra and Shri Shanti Prasad Goel were working/in the
appel I ant  bank in the Hazratganj Branch, Lucknow, as
Assi stant Managers. On 10th Novenber, 1981 on physical
verification of the currency chest a shortage of Rs. 1 |ac
currency notes was found. Thereafter first information
report was | odged and di sciplinary proceedi ngs wer e
initiated by the appellant bank agai nst bot h t he
respondents, who were also placed under ‘suspension. Six
charges were franed against Msra while the charge sheet
served on Goel Contained seven charges. The  disciplinary
authority did not conduct the inquiry itself —an inquiry
of ficer was appointed to hold the inquiry.

The inquiry officer gave the respondent opportunity of
being hear. 1In his report subnmitted in connection with the
inquiry against Msra, he found him guilty only of one
charge, nanely, that he did not sign the relevant register
from20th October, 1981 to 9th Novenber, 1981 but exonerated
himof charges two to six. as far as Goel is concerned the
inquiry officer, in his report, found himnot guilty of any
of the charges and exonerated him

On the receipt of the reports fromthe inquiry officer
the disciplinary authority, nanely, the Regional Mnager of
appel | ant bank, to whomthe reports were submtted, did not
agree, in the case of Msra, wth the findings of the
inquiry officer in respect of charges two to six and by a
short order dated 12th Decenber, 1983 passed an order
holding that it was an undi sputed position that M sra being
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Assi stant Manager was in the joint custody of the keys of
the currency chest and he had personal responsibility
towards the safe custody of the cash and that no materia
had been placed during the inquiry proceedings to establish
that he had discharged his duties in the manner expected of
him The disciplinary authority accordingly held Msra to be
responsi ble for the shortage in question and held that a
m nor penalty of proportionate recovery ought to be inposed
on the respondent for the loss of Rs.1 |ac caused to be the
bank due to negligence on his part in the discharge of his
duties. Simlarly in the case of Goel the disciplinary
authority did not agree wth the inquiry report and passed
an order dated 15th Decenber, 1983 directing proportionate
recovery of the loss of Rs. 1 lac caused to the bank by him
It may here be noticed that during the pendency of these
di sci plinary proceedings both Msra and Goel superannuated
on 31st Decenber, 1983. The di sciplinary authority
accordingly directed the recovery of the nobney from the
bank’ s contribution  to the provident fund of the respondent
of ficers.

The respondents thenfiled appeals to the appellate
authority but they were unsuccessful. Thereupon nmisra filed
Cvil Wit Petition No. 3197 of 1984 before the Lucknow
bench the Allahabad Hi gh Court while Goel filed Cvil Wit
Petition No. 1192 'of 1984 in the H gh Court at All ahabad.
The main contention of the respondents in the said wit
petitions was that the disciplinary authority, who had
chosen to disagree with the conclusions arrived at by the
inquiry officer, could not have come to adverse concl usions
without giving theman opportunity of being heard and the
orders passed against them were |liable to be quashed. This
contention found favour wth the H.gh Court wh, while
allowing Msra’s wit petition vide its judgment dated 20th
February, 1990, quashed the order inposing penalty and
directed the appellants to release the retirenent benefits
i ncluding provident fund and gratuity. Following the
aforesaid decision the Wit petition filed by Goel was
allowed by the High Court on 10th January, 1995 and a
simlar direction was issued for the release of the
retirement benefits Iike provident fund and gratuity etc. to
the said respondent.

These appeals by special |eave cane up for hearing
before a bench of two judges of this Court. Wile the
appel l ants placed reliance on the decision in State Bank of
India, Bhopal Vs. S. S. Koshal [1994 Suppl. (2) SCC 468],
the counsel for the respondents placed reliance on two other
Two- Judge Bench decision of this Court in Institute of
Chartered Accountants of India Vs. L. K Ratna and Os.
[(1986) 4 SCC 537] and Ram Kishan Vs. Union of India and
Os. [(1995) 6 SCC 157]. Both the sides also referred to the
Constitution Bench decision of this Court in -managing
Director EC L, Hyderabad and Ors. Vs. B. Karunakar and O's.
[(1993) 4 SCC 727] and each of them sought to place reliance
on them In view of the apparent conflict in the decisions
inthe first three cases by order dated 30th October, 1996
the case was referred to be heard by a large bench. W,
t her ef ore, propose to deal with the point in issue and
resol ve the apparent conflict.

The only contention urged by Sh. V. R Reddy, |earned
seni or counsel for the appellant, was that Punjab Nationa
Bank O ficer Enployees (Discipline and Appeal) Regul ations
1977 [for short "the Regulations'] did not require an of
opportunity of being heard being given to the delinquent
of ficer when the disciplinary authority disagreed with the
findings of the inquiring authority once the inquiring
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authority had given a hearing to them It was further
submitted by the |earned counsel that the requirenent of
giving such a hearing could not be read into the said
regul ations and no prejudice could be said to have been
caused to the respondents i nasmuch as the inquiring
authority had given full opportunity to them
it was also submtted by Sh. Reddy that if before the
decision of this Court in union of India and O's. Vs. Mhd
Ranzan Khan [(1991) 1 SCC 588} the disciplinary authority
did not have to give to the delinquent officer the inquiry
report then it was not necessary to give hima hearing in
case where the disciplinary authority differed from the
inquiry report as no copy of the inquiry report was to be
given to him

On behal f of the respondents it was subnmitted that even
if there was no provision in the regulations nevertheless it
was i ncunbent upon-the punishing authority to give notice to
the respondents if the said authority desired to differ with
a favourabl e finding recorded by the inquiry officer. It was
al so subnmitted that the findi ngs recor ded by t he
di sciplinary authority were contrary to the provisions of
the regul ati ons and wer e based on surni ses and conjectures.

Before dealing with the rival contentions it wll be
appropriate to refer to the rel evant regul ati ons. Regul ati on
4 of the regulations ‘sets out the mnor and the major
penalties which may be inposed on an officer enployee for
acts of msconduct or for any other good -and sufficient
reason. The procedure for inposing the ninor penalties is
set out in Regulation 8. It provides that where it is
proposed to i npose such-a penalty the enpl oyee concerned has
to be infornmed in witing off the inputations of |apses
agai nst himand an opportunity is givento himto submt his
witten statenent. Regulation 8(2) provides that where the
di sciplinary authority is satisfied that an inquiry is
necessary, then it shall followthe procedure for inmposing a
maj or penalty as laid down in Regulation -6. Regul ation-6,
to the extent it 1is relevant inthe present case, 'reads as
fol |l ows:

" 6. Procedure for inposing najor

penal ti es;

(2) whenever t he Di sci plinary

Authority is of the opinion that

there are grounds for inquiring

into the truth of any inputation of

m sconduct or m sbehavi or against

an officer enployee, it may itself

enquire into or appoint any other

public servant (hereinafter
referred to as the i nquiring
authority) to enquire into truth
t her eof .

Expl anati on: when the Disciplinary
Authority itself holds the inquiry
any reference in sub regulation (8)
to sub regulation (21) to the
i nquiring aut hority shal | be
construed as a reference to
Di sciplinary Authority.

(3) Wiere it is proposed to hold an
inquiry, the disciplinary Authority
shall frame definite and distinct
charges on the basis of t he
al | egations agai nst the officer
enpl oyee and the articles of
charge, together wth a statenent
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of the allegations, on which they
are based, shall be comunicated in
witing to the officer enployee who
shall be required to submit within
such time as may be specified by
the Disciplinary Aut hority (not
exceeding 15 days), or within such
extended time as may be granted by
the said Authority, a witten
statement of his defence.

(4) on receipt of the witten
statenment of the officer enployee,
or if no such statenent is received
within the time specified, an
enquiry nmay be hel d by t he
Di sciplinary Authority itself, or
if it considers it necessary so to
do appoi nt under ~Sub-regul ati on (2)
an i'nquiring Authority ~for the
pur pose.

Provi-ded 't hat it _may not be
necessary to hold an inquiry in
respect of the articles of charge
admtted by the officer enployee in
his witten statenment but shall be
necessary to record its findings on
each such charge

(21) (1) On the  conclusion of the
inquiry the inquiring authority
shal |l prepare a report which shal
contain the follow ng:

(a) a gist of the articles of
charge and the statenent —of the
i mput ati ons of m sconduct or
m sbehavi or

(b) a gist of the defence of the
of ficer enployee in respect of each
article of charges;

(c) an assessnent of the evidence
in respect of each article of
char ge;

(d) the findings on each article of
charge and the reasons therefor.

Expl anation - If, in the opinion of
t he i nquiring Aut hority, t he
pr oceedi ngs of the inquiry

establish any article of charge
different fromthe original article
of charge, it my record its
findings on such article of charge.
provided that the findings on such
article of charge shall not be
recorded unl ess t he of ficer
enpl oyee has either admitted the
facts on which such article of
charge is based or has had a
reasonabl e opportunity of defending
hi nsel f against such article of
char ge.

(ii) The Inquiry Authority, where
it is not itself the Disciplinary
Aut hority, shall forward to the
Di sciplinary Authority the records
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of inquiry which shall include.

(a) the report of the inquiry
prepared by it under clause (1);

(b) the witten st at ermrent of
defence, if any, submitted by the
officer enployee referred to in
sub-regul ation (15);

(c) the oral and docunent ary
evi dence produced in the course of
the inquiry;

(d) witten briefs referred to in

sub-regul ation (18), if any; and

(e) the orders, if any, made by the

di sciplinary authority and t he

inquiring authority in regard to

the inquiry."

VWhat action has to be taken on the subm ssion of the
inquiry report is provided by Regulation-7 which reads as
fol |l ows:

" 7.. Action on the inquiry report:

(1) The Disciplinary Authority, if

it is not itself the Inquiry

Aut hority, may, -for reasons to be

recorded by it in _witing, remt

the case to the Inquiring Authority

for fresh or further inquiry and

report and Inquiring Authority

shal I thereupon proceed to hold the

further inquiry ~according to the

provisions of regulation 6 as far

as may be.
(2) The di sciplinary Aut hority
shall, if it disagrees wth the

findings of the Inquiring Authority
on any article of charge, record
its reasons for such disagreenent
and record its own findings on such
charge, if the evidence n record is
sufficient for the purpose.

(3) If the Disciplinary Authority,
having regard to its findings on

all or any of the articles of
charge, is of the opinion that any
of the penalties specified in

Regul ation 4 should be inposed on

the officer enployee it shall

notw t hst andi ng anything inposing

in regulation 8, make an order

i mposi ng such penalty.

(4) If the Disciplinary Authority

having regard to its findings on

all or any o the articles of

charge, is of the opinion that no

penalty is called for, it may pass

an order exonerating the officer

enpl oyee concer ned.

A bare reading of the above regul ati ons shows that on
furni shing of the charge sheet full opportunity is required
to be given to the delinquent officer to prove his
i nnocence. This is a case where the disciplinary authority

deci ded that procedure contained in Regulation 6 be
foll owed. Under Regul ation - 6 (2) the Disciplinary
Authority, instead of conducting the inquiry itself, chose
to appoint another person as the "Inquiring Authority’ to

inquire into the inputations of m sconduct. On the
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conclusion of the proceedings in the manner provided by
Regul ation 6, the inquiring authority has to forward its
report to the disciplinary authority along with all rel evant
records. The said report has to contain the inquiring
authority’s findings on each of the charges franmed agai nst
the delinquent officer. According to sub-regulation (3) of
Regul ation - 7 the disciplinary authority, having regard to
the findings on all or any of the articles of charge,
i nposes any of the penalties specified in Regulation -4.
This obviously inplies that where the inquiring authority
has found all or any of the charges proved against the
del i nquent officer and the disciplinary authority agrees
with the said findings, then it can proceed to i npose any of
the penalties specified in the said regulation

The controversy in the present case, however, relates
to the case where the disciplinary authority disagrees with
the findings of the inquiring authority and acts under
Regul ation - 7 (2).. The said sub-regulation does not
specifically state “that when the disciplinary authority
di sagrees with the findings of theinquiring authority, and
is required to record its won reason for such disagreenent
and also to record its own reason for such di sagreenment and
also to record its own finding on such charge, it is
required to give a hearing to the delinquent officer

Sh. Reddy relied on the decision of this Court in S. S
Koshal 's case (supra). In that case the disciplinary
authority disagreed with the findings of the-inquiry officer
which was favourable to the delinquent. A question arose
whet her the disciplinary authority was required to give a
fresh opportunity of being heard. At page 470 a Division
Bench (Coram BP Jeevan Reddy and BL Hanasria, JJ) while
coning to the conclusion that fresh opportunity was not
requi red observed as foll ows:

" So far as the second ground is

concerned, we are unable to see any

substance in it. N such fresh

opportunity is contenplated by the

regul ati ons nor can such a

requi renment be deduced from the

principles of natural justice. It

may be renenbered that the inquiry

officer’s report is not binding

upon the disciplinary authority and

that it is open to the disciplinary

authority to cone to its own
conclusion on the charges. It s
not in the nature of an appeal from
the inquiry of ficer to the
disciplinary authority. It is one

and the same proceeding. It is open
to a disciplinary authority to hold
the inquiry hinself. It is equally
open to himto appoint an inquiry
officer to conduct the inquiry and
place the entire record before hm
with or wthout his findings. But
in either case, the final decision
is to be taken by himon the basis
of the material adduced. This al so
appears to be the view taken by one
of us (B.P. Jeevan Reddy, J) as a
Judge of the Andhra Pradesh High
Court in Mahendra Kumar V. Union of
I ndi a. The second contention
accordingly stands rejected."
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Reliance was also placed on M C  Saxena's case
(supra). In this case also the disciplinary authority

di sagreed with the findings of the inquiry officer and the
after recording reasons in this regard it held that the
charges agai nst the delinquent officer stood established. In
coming to this conclusion it was observed that while
di sagreeing the only requirenent was that the disciplinary
authority should record reasons for disagreenment and it was
not necessary in such a case for the delinquent governnent
servant to be afforded a further opportunity of hearing.

Sh. Sunil CGupta, |earned counsel for the respondent,
drew our attention to the decision in the case of Institute
of chartered Accountant of India (supra). The respondent
therein, who was a chartered accountant, was accused of
m sconduct. An inquiry was ‘instituted under the Chartered
Accountants Act 1949. The disciplinary comittee after
hearing Ratna subnmittedits report to the Council opining
that he was guilty of professional m sconduct. The Counci
considered the report of the "disciplinary comrittee and
found him guilty of msconduct and thereupon the Institute
wote to Ratna that the Council had found himguilty of
prof essi onal nisconduct ~and it was proposed to renove his
nane fromthe register of nenbers for a period not exceeding
five years. Thereupon a wit petition was filed by Ratna in
the Bonbay High Court~ which was allowed with the finding
that the Council should have given an opportunity to Ratna
to represent before it agai nst -t he report of t he
disciplinary conmittee. While affirmng the decision of the
H gh Court and com ng to the conclusion that a nenber of the
Institute of Chartered Accountants accused of m sconduct is
entitled to hearing by the Council when, on receipt of the
report of the disciplinary conmittee, it proceeds to find
whether he is or is not guilty, this Court at page 550
observed as foll ows:

" Now when it enters upon the task

of finding whether the nenber is

guilty of msconduct, the  Counci

considers the report submtted by

the disciplinary Conmittee.  The

report constitutes the material to

be considered by the council. The

Council will take into regard the

al | egati ons agai nst the nenber, his

case in def ence, the recorded

evi dence and t he concl usi ons

expressed by t he Di sci plinary

Conmittee. Although the nenmber has

participated in the inquiry, he has

had no opportunity to denobnstrate

the fallibility of the conclusions

of the disciplinary Conmttee. It

is material which falls within the

domai n  of consi deration by the

Council. It should also be open to

the nmenber, we think, to point out

to the Council any error in the

procedure adopt ed by t he
Di sciplinary Commttee which could
have resulted in vitiating the

inquiry. Section 21(8) arns the
council with power to record ora
and docunentary evidence, and it is
precisely to take account of that
eventuality and to repair the error
that this power seenms to have been
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conferred. It cannot, therefore, be

deni ed that even though the nmenber

has participated in the inquiry

before the Disciplinary Commttee,

there is a range of consideration

by the Council on which he has not

been heard. He is clearly entitled

to an opportunity of hearing before

the council finds him quilty of

m sconduct . "

In Ram Kishan’'s case (supra) disciplinary proceedi ngs
on two charges were initiated against Ram Kishan. The
inquiry officer in his ‘report found the first charge not
proved and the second charge was partly proved. The
di sciplinary authority disagreed with the concl usion reached
by the inquiry officer and-a show cause was issued as to why
both the charges should  not be taken to have been proved.
Wi le dealing wth the contention that the disciplinary
aut hority had not given any reason in the show cause to
di sagree with the concl usions reached by the inquiry officer
an that, therefore, the findings based on that show cause
notice was bad in law,~ a Two-Judge Bench at page 161
observed as foll ows:

" The purpose of the show cause

notice, 1in case of disagreenent
with the findings of the inquiry
of ficer, is to enabl e the

del i nquent to. show that the

di sciplinary authority is persuaded

not to di sagree with the

concl usi ons reached by the inquiry

officer for the reasons given in

the inquiry report of he may offer

additional reasons in support of

t he findi ngs by t he i nquiry

officer. In that situation, unless

the disciplinary authority( gives

specific reasons in the show cause

on the basis of which the findings

of the inquiry officer in that

behal f is based, it woul d be

difficult for the delinquent to

satisfactorily give reasons to

persuade the disciplinary authority

to agree with the concl usi ons

reached by the inquiry officer. In

the absence of any ground or reason

in the show cause notice it anount

to an enpty fornmality which would

cause grave prej udi ce to t he

del i nquent officer and would result

ininjustice to him The nere fact

that in the final order sone

reasons have been given to di sagree

with the concl usions reached by the

di sciplinary authority cannot cure

the defect."

At this stage it wll be appropriate to refer to the
case of State of Assamand Anr. Vs. Bimal Kumar Pandit
([1964] 2 SCR 1] decided by a Constitution Bench of this
Court. A question arose regarding the contents of the second
show cause notice when the Governnent accepts, rejects or
partly accepts or partly rejects the findings of the Enquiry
Oficer. Even though that case relates to Article 311 92)
before its deletion by the 42nd Anendnent, the principle
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| aid down therein, at page 10 of the report,

with the decision of this Court in Karunakar’'s

clearly apply here. The Court observed

follows: -
"W ought, however, to add that if
the dismssing authority differs
fromthe findings recorded in the
enquiry report, it 1is necessary
that its provisional conclusions in
that behalf should be specified in
the second notice. It may be that
the report nmakes findings in favour
of the delinquent officer, but the
di smi ssing authority disagrees with
the said findings and proceeds to
i ssue the notice under Article 311

(2). In such a case, it would
obviously be necessary that the
di smi'ssi ng aut hority shoul d

expriessly state that it differs
fromthe findings recorded in-'the
enquiry report and then indicate
the nature of the action proposed
to be taken against the delinquent
officer. Wthout ~“such an express
statenent in the notice, it would
be inpossible to issue the notice
at all. There may al so be cases in
which the enquiry report _may make
fi ndi ngs in favour of the
del i nquent officer —on sone issues
and agai nst him on sone other
i ssues. That is precisely what has

happened in the present case. |If
the dismssing authority —accepts
all the said findings in their

entirety, it is another matter: but
if the dism ssing authority accepts
the findings recorded against the
del i nquent officer and differs from
some or all of those recorded in
his favour and proceeds to specify
the nature of the action proposed
to be taken on it own concl usions,
it woul d be necessary that the said
concl usi ons shoul d be briefly
indicated in the notice. In this
category of case, the action
proposed to be taken coul d be based
not only on the findings recorded
agai nst the delinquent officer in
the enquiry report, but also on the
view of the dismissing authority
that the other charges not held
proved by the enquiring officer

are according to the disnissing
authority, proved. In order to give
the delinquent officer a reasonable
opportunity to show cause under
Article 311(2), it is essential
that the conclusions provisionally
reached by the dism ssing authority
nmust, in such cases, be specified
in the notice. But whether the
di smissing authority purports to

when read al one
case w ||

at

Page

10

as
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proceed to issue the notice against

t he del i nquent of ficer after

accepting the enquiry report inits

entirety, it cannot be said that it

is essential that the dismssing

authority must say that it has so

accepted the report. As we have

already indicated, it is desirable

that even in such cases a statenent

to that effect should be made. But

we do not think that the words used

in Article 311 (2) justify the view

that the failure to make such a

statenent amounts to contravention

of Article 311(2). In dealing with

this point, we nust bear in mnd

the fact that a copy of the enquiry

report had been enclosed wth the

notice, and so, reading the notice

in comon sense manner, t he

respondent coul d not have found any

difficulty in realising that the

action proposed to be taken agai nst

hi m proceeded on the basis that the

appel | ant s had accept ed the

concl usi ons of t he enqui ring

officer in the entirety."

In Karunakar’s 'case (supra) the - question arose whether
after the 42nd anendnment of the Constitution, when the
inquiry officer was other than adisciplinary authority, was
the delinquent enployee entitled to a copy of the inquiry
report of the inquiry officer before the disciplinary
authority takes decision on the question of guilt ' of the
delinquent. It was sought to be contended in that case that
as the right to show cause against penalty proposed to be
| evied had been taken away by the 42nd anmendnent, therefore,
there was no necessity to give to the delinquent a copy of
the inquiry report before the disciplinary authority took
the final decision as to whether to inpose a penalty or not.
Expl aining the effect of 42nd amendment the  Constitution
Bench at page 755 observed that "All that has happened after
the Forty-second Amendment of the Constitution is to advance
the point of tinme at which the representation of the
enpl oyee against the enquiry officer’'s report would  be
consi dered. Now, the disciplinary authority hasto consider
the representation of the enpl oyee agai nst the report before
it arrives at its conclusion with regard to his guilt or
i nnocence of the charges.” The Court explained that the
di sciplinary proceedings break into two stages. The first
stage ends when the disciplinary authority arrives at its
conclusions on the basis of the evidence, inquiry officer’s
report and the delinquent enployee's reply to it. the second
stage begins when the disciplinary authority decides to
i npose penalty on the basis of its conclusions. It is the
second right which was taken away by the 42nd Anendrent but
the right of the charged officer to receive the report of
the inquiry officer was an essential part of the first stage
itself. This was expressed by the Court in the follow ng
wor ds:

" The reason why the right to

receive the report of the enquiry

officer is considered an essentia

part of the reasonable opportunity

at the first stage and also a

principle of natural justice is
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that the findings recorded by the
enquiry officer forman inportant
material before the disciplinary
authority which along with the
evi dence is t aken into
consideration by it to come to its
conclusions. It is difficult to say
in advance, to what extent the said
findings including the punishment,
if any, recomended in the report
woul d influence the disciplinary
aut hority whil e dr awi ng its
conclusions. the findings further
m ght have been recorded without
considering the relevant evidence
on record, or by msconstruing it
or unsupported by it. |If- such a
finding is to - be one of the
docunents to be considered by the
di sciplinary aut hority, t he
principles of natur al justice
require that the —enployee should
have a fair opportunity to neet,
explain and controvert it before he
is condemmed. /It i's negation of the
tenants of justice and a denial of
fair opportunity to the enployeeto
consi der the findings recorded by a
third party | ike t he enquiry
of ficer without giving the enpl oyee
an opportunity to reply to it.
Al though it is true that the
di sciplinary authority is supposed
to arrive at its own findings on
the basis of the evidence recorded
inthe inquiry, it is also equally
true t hat the di sci plinary
authority takes into consideration
the findings on the basis of the
evi dence recorded in the inquiry,
it is also equally true that the
di sciplinary authority takes into
consi deration the findings recorded
by t he enquiry of ficer do
constitute an inportant materia

before the disciplinary authority
which is likely to influence its
conclusions. If the enquiry officer
were only to record the evidence
and forward the same to the
di sciplinary authority, that would
not constitute an addi ti ona

material before the disciplinary
authority of which the delinquent 4
enpl oyee has no know edge. However,
when the enquiry officer goes
further and records his findings,
as stated above, which nay or may
not be based on the evidence on
record or are contrary to the sane
or in i gnorance of it, such
findings are an additional materia

unknown to the enployee but are
taken into consideration by the
di sci plinary aut hority whil e
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arriving on its conclusions. Both

the dictates of the reasonable

opportunity as wel | as t he

principles of nat ur al justice,

therefore, require that before the

di sciplinary authority cones to its

own concl usi ons, the delinquent

enpl oyee shoul d have an opportunity

toreply to the enquiry officer’s

fi ndi ngs. t he di sci plinary

authority 1is then required to

consi der the evidence, the report

of the enquiry officer and the

representati on of the enpl oyee

against it."

These observations are clearly in tune wth the
observations in Bimal Kumar Pandit’s case (supra) quoted
earlier and would be applicable at the first stage itself.
the aforesaid  passages clearly bring out the necessity of
the authority which is to finally record an adverse finding
to give a hearing to the delinquent officer. If the inquiry
of ficer had given an adverse finding, as per Karunakar’s
case (supra) the first stage required an opportunity to be
given to the enployee to represent to the disciplinary
authority, even when an earlier opportunity had been granted
to them by the inquiry officer. It will not stand to reason
that when the finding in favour of the delinquent officers
is proposed to be over-turned by the disciplinary authority
then no opportunity should be granted. The first stage of
the inquiry is not conpleted till the disciplinary authority
has recorded its findings. The principles of natural justice
woul d denmand that the authority which proposes to decide
agai nst the delinquent officer nust give hima hearing. Wen
the inquiring officer holds the charges to be proved then
that report has to be given to the delinquent officer who
can nake a representation before the disciplinary authority
takes further action which may be prejudicial to the
del i nquent officer. Wen, like in the present case, the
inquiry report is in favour of the delinquent officer but
the disciplinary authority proposes. to differ wth such
conclusions then that authority which is deciding against
the delinquent officer rmust give himan opportunity of being
heard for otherwise he would be condemmed unheard. |In
departnental proceedings what is of ultinmate inportance is
the findings of the disciplinary authority.

Under Regulation - 6 the inquiry proceedings can be
conducted either by an inquiry officer or by t he
disciplinary authority itself. Wen the inquiry is conducted
by the inquiry officer his report is not final or conclusive
and the disciplinary proceedings do not stand concluded. The
di sci plinary proceedi ngs stand concluded w th decision of
the disciplinary authority. It is the disciplinary authority
whi ch can inpose the penalty and not the inquiry officer
VWere the disciplinary authority itself holds an inquiry an
opportunity of hearing has to be granted by him Wen the
disciplinary authority differs with the view of the inquiry
of ficer and proposes to come to a different conclusion
there is no reason as to why an opportunity of hearing
shoul d not be granted. It will be nmost unfair and iniquitous
that where the charged officers succeed before the inquiry
of ficer they are deprived of representing to t he
di sciplinary authority before that authority differs wth
the inquiry officer’s report and, while recording of guilt,
i mposes puni shnment on the officer. In our opinion, in any
such situation the charged officer must have an opportunity
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to represent before the Disciplinary Authority before fina
findings on the charges are recorded and puni shnent i nposed.
This is required to be done as a part of the first stage of
i nquiry as explained in Karunakar’s case(supra).

The result of the aforesaid discussion would be that
the principles of natural justice have to be read into
Regul ation 7(2). As a result thereof whenever the
di sciplinary authority disagrees with the inquiry authority
on any article of charge then before it records its own
findings on such charge, it nust record its tentative
reasons for such disagreenent and give to the delinquent
officer an opportunity to represent before it records its
findings. The report of the inquiry officer containing its
findings will have to be conveyed and the delinquent officer
will have an opportunity to persuade the disciplinary
authority to accept the favorable conclusion of the inquiry
officer. The principles of natural justice, as we have
al ready observed, require the authority, which has to take a
final 'decision and can inmpose a penalty, to give an
opportunity to the officer ~charged of msconduct to file a
representation before the disciplinary authority records its
findings on the charges franed agai nst the officer

The aforesaid conclusion, which we have arrived at, is
al so in consonance w th-the underlying principle enunciated
by this Court in the case of Institute of Chartered
Accountants (supra). Wile agreeing with the decision in Ram
Ki shan’s case (supra), we are of the opinion that the
contrary view expressed in S.S. Koshal and MC  Saxena's
cases (supra) do not lay down the correct |aw

Both the respondents superannuated on-31st  Decenber,
1983. During the pendency of these appeals Msra died on 6th
January, 1995 and his |egal representatives were brought on
record. More than 14 years have el apsed since the delinquent
of ficers had superannuated. It wll, therefore, not be in
the interest of justice that at this stage the cases should
be remanded to the disciplinary authority for the start of
another innings. W, therefore, do not issue any such
directions and while dismssing these appeals we affirmthe
decisions of the H gh Court which had set aside the orders
i mposi ng penalty and had directed the appellants to rel ease
the retirement benefits to the respondents. There wll,
however, be no order as to costs.




