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1961 AIR 1367 1962 SCR (1) 319
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ACT:

Contenmpt of Court--order of Superior Court--Not duly com
nmuni cated to subordinate court--Subordinate court acting
contrary to order--1f guilty of
contenpt - - Practi ce--Convi ction f or cont enpt by Hi gh
Court--Whet her Chief Justice and Judges of High Court should
be made Parties in appeal.

HEADNOTE

Under an order passed by the appellant, a Magistrate, one G
was put in possession of some property on Cctober 14, 1955.
in revision the order was set aside by the H gh "Court on
August 27, 1957, and the opposite party S applied, on
Novermber. 20, 1957, to the appellant  for redelivery of
possession. G applied to the High Court for a review of its
previ ous order and on Novenber 25, 1957, the application was
admtted and an interimstay was granted of the proceedings
before the appellant. On Novenmber 26, 1957, an application
bearing an illegible signature and not Supported by an
affidavit was filed before the appellant indicating that the
H gh Court had stayed the proceedings. A telegram addressed
to a pleader, not the Counsel for G was filed 'along wth

the application. The appellant refused to act on /'this
application and tel egram and on Novenber 27, 1957, he passed
an order allowi ng the application of S for restitution. On

Noverber 28, 1957, a copy of the order of the Hi gh Court was
recei ved and thereupon the wit for redelivery of possession
was not issued. The H gh Court convicted the appellant for
contenpt of court for passing the order for restitution  on
Noverber 27, when the High Court had stayed the proceedings.
The appellant appealed to the Suprenme Court and inpleaded
the Chief justice and judges of the H gh Court as
respondent s.
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Held, that the appellant was not guilty of cortenpt of
court. Before a subordinate court can be held to be guilt,
of contenpt of court it nust be stablished that it had
know edge of the order of the H gh Court and intentionally
di sobeyed it. The know edge nust be obtained froma source
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whi ch was either authorised or otherwi se authentic. 1In the
present case the appellant was entitled to ignore the
application as well as the tel egram

In a contenpt natter the Chief justice and judges of the
H gh Court should not be made parties and the title of such
a proceeding should be "In re......... the al | eged
cont emmor .

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 58 of
1959.

Appeal by special |eave fromthe judgnent and order dated
Novenber 7, 1958, of the orissa High Court in Oigina
Crimnal Msc. Case No. 8 of 1958.

A V. Viswanatha Sastri, H B. Khanna and T. M Sea, for

t he appel IL.ant.

H N Sanual , Additional Solicitor-General of India, B
M Patnaik, ;S. N Andley, J. B. Dadachanji and

Ranmewar Nath, for respondent No. 1.

1961. March 14. The Judgnent of the Court was delivered by
MUDHOLKAR, J.-In this appeal by special |eave, the appell ant
who has been found guilty of contenpt of court by the High
Court of Oissa is challenging his conviction. To this
appeal, as well as to crimnal appeal 2 of 1960 in which
anot her person is challenging his conviction for contenpt of
court by the sane H gh Court, the Chief Justice and the
Judges of the High Court have been nade parties. The
| earned Additional Solicitor~ General who has put in an
appearance for a limted purpose has raised a point that in
such nmatters it is not at all necessary to nake the Chief
Justice and the Judges of the H gh Court parties. He points
out that in England in all contenpt natters the usual ' title

of the proceeding is "inre.....c.... .0 ... ... ..... (so and
so)", that is the person who s proceeded against for
contenpt. The sane practice, according to him is /followed
in appeals. We nust, however, point out that in appeals
preferred to
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the Privy Council from convictions for contenpt by the High
Courts in India as well as in appeals before this Court, the
Chief Justice and the Judges of the H gh Court concerned

have been nmade respondents. |In Anbard v. Attorney-GCenera
for Trinidad& Tobago (1) we find that the Attorney Genera
was made a party to the appeal. The question raised by the

| earned Additional Solicitor CGeneral is of sone inportance
and we think it desirable to decide it.

In every suit or appeal persons who claimrelief or against
whom relief has been given or persons who have or who /claim
the right to be heard nust undoubtedly be nade  parties.

That is because they have an interest in the decision or the
result of that case. But where Judges of a Hi gh Court try a
person for contenpt and convict himthey nerely decide a
matter and cannot be said to be interested in any way in-the
ultimate result in the sense in which a |litigant is
i nterested. The decision of Judges given in a contenpt
matter is |ike any other decision of those Judges, that is,

in matters which come up before them by way of suit,

petition, appeal or reference. Since this is the rea

position we think that there is no warrant for the practice
which is in vogue in India today, and which has been in
vogue for over a century, of, making the Chief Justice and
Judges parties to an appeal against the decision of a Hi gh
Court in a contenpt matter. We nay point out that it is
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nei ther necessary nor appropriate to make the Chief Justice
and the Judges of a Hi gh Court parties to a | egal proceeding
unless sone relief is clainmed against them [In a contenpt
matter there is no Question of a relief being clained
agai nst the Chief Justice and the Judges of the H gh Court.
The present practice should, therefore, be discontinued and
instead, as in England, the title of such proceedi ngs shoul d

be "inre............ (the all eged contemmer)".

Now we address ourselves to the nerits of this case. The
appel l ant was a Sub-Divisional Mgistrate at Dhenkanal in
the year 1957. In a crimnal matter

(1) (1936) A C. 322.
41
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before hima Magistrate 11l class, Dhenkanal passed an order
under S. 522, Crinminal Procedure Code putting the
conpl ai nant, one ~CGolam Mhamed in possession of some
property.  The order was actual ly executed Pion Cctober 14,
1955. It was also confirned by the Additional District
Magi strate in appeal. It was, however, set aside by the
Hi gh Court _in revision on August 27, 1957. The opposite
party, one Sarif Beg, thereupon made an application on
Novermber 20, 1957 before the appellant for redelivery of
possession. This application was opposed by Gol am Mohamred.
It was heard by the appellant on Novenber 21, 1957, and
order was reserved till Novenber 23, 1957. « Apparently the
order was not ready and so the matter was adjourned to
Noverber 27, 1957.  That day the application was all owed and
conpli ance was directed by Decenber 2, 1957.

VWil e these proceedi ngs were going on, an _application was
nmade by the conplainant to the H gh Court apparently for a
review of its previous order. By order dated Novenber 25,
1957 this application was admtted by P. V. Bal akrishna Rao
J. He also granted an interim stay of the proceedings in the
case before the Sub-Divisional Mgistrate, Dhenkanal but did
not direct that the said order should be comunicated to the
Sub- Di vi sional Magistrate by telegram On Novenber 26, 1957
an application bearing an illegible signature was' nade to
the Magistrate in which, anobngst other things, it was stated
“"that the petition being not naintainable the opposite party
has once nore noved the Hon’ ble H gh Court in the matter and
it has been ordered that further proceedings should be
stayed until the disposal of the opposite party’s revision".
Evidently, by "opposite party" the applicant neant hinself
and by "revision" he neant the review application nade by
hi m Along with this application the complainant filed a

telegram addressed to M. Neelakanth Msra, Pl eader
Dhenkanal saying "Gol am Mohammad’' s case further | proceedi ngs
stayed, Ranf. It does not appear fromthe order sheet of

the WMagistrate that in the proceedings before him M.
Neel akanth M sra represented the conplainant. However, we
will assune that he did so. Even then, there
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is nothing to indicate as to who "Rani is. There s no
suggestion that he was the Advocate who represented the
conpl ai nant before the High Court in the proceeding before
it. It woul d appear that on Novenber 7 25, 1957 the Sub-
Di vi si onal Magi strate was out of,, headquarters and,
therefore, the second officer directed that the application
be placed before the Sub-Divisional Mgistrate on his
return. The Sub-Divisional Magistrate refused to act on
this tel egram but nmade the foll owi ng endorsenent on Novenber
27, 1957 on what is said to be t he conpl ai nant’ s
application:

"No action can be taken on telegram File."
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He then proceeded to deliver his/ order on the opposite
party’'s application for restitution. A copy of the order of
the H gh Court was received at Dhenkanal on Novenber 28,
1957. On that day the Sub-Divisional Mgistrate was absent
and the second officer nade the following entry in the order
sheet :
" Seen. A DMs D.S. No. 326 dated 28-11-57.
In C. Msc. Case No. 90/57 Hon ble High
Court has stayed further proceedings. St ay
further proceedings. Put up before S.D. M
Informparties."
Consequent oil this endorsenent no wit for re-delivery of
possesi on was i ssued and thus the status quo was nai ntai ned.
Upon perusal of the records on August 18, 1957 in connection
with the application for review made by the conpl ai nant the
Hi gh Court ordered the issue of a notice to the appellant on
August 25, 1958 to show cause why he should not be conmitted
for contenpt. The appellant in a lengthily statenent
expl ained all the facts and al so stated that he had not the
slightest. intention to disobey or go beyond the orders and
directions of the High Court and that he passed the order
dat ed Novemrber 27, 1957 because t he conpl ai nant’ s
application for stay was not acconpanied by an affidavit;
nor was it signed by the conplainant or. his |awer. He
further stated that ~“he should not be ‘held Iliable for
contenpt because he had "no intention to prejudice or affect
the course of justice in the disposal of the matter pending
bef ore the High
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Court" and added that he acted in good faithin discharge of
his official duties. Finally he stated that if after

considering his explanation the Court found him guilty of
di sobeying its order he expressed his regret and tendered
hi s apol ogy for what he had done. ~This apol ogy was regarded
as nmerely a conditional apol ogy and was not accepted. After
an el aborate consideration of the case |aw on the question
of di sobedi ence of orders by subordinate courts, the High
Court found the Sub-bivisional Magistrate guilty of contenpt
and sentenced himto pay a fine of Rs. 100. By the sane
order the Hgh Court disnmissed the review application
preferred before it by the conpl ai nant.

Bef ore a subordinate court can be found guilty of disobeying
the order of the superior court and thus to have conmtted
contempt of court, it is necessary to show that the
di sobedi ence was intentional. There is no room for
inferring an intention to di sobey an order unless the person
charged had know edge of the order. |If what a subordinate
court has done is in utter ignorance of an order of a
superior court, it would clearly not amobunt to intentiona
di sobedi ence of that court’s order and woul d, therefore, not
amount to a contenpt of court at all. There nmay perhaps be
a case where an order disobeyed could be reasonabl y
construed in two ways and the subordi nate court construed it
in one of those ways but in a way different from that
i ntended by the superior court. Surely, it cannot be said
that di sobedi ence of the order by the subordinate court was
contenpt of the superior court. There nay possibly be a
case where di sobedience is accidental. |If that is so, there
would be no contenpt. What is, therefore, necessary to
establish in a case of this kind is that the subordinate
court knew of the order of the High Court and that know ng
the order it disobeyed it. The know edge nust, however, be
obtained from a source which is either authorised or
ot herwi se authentic. In the case before us it is not clear
as to who the person who signed the application dated
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Novermber 27, 1957 was because the signature is illegible.
It was not countersigned by a pleader nor is there anything
to show that it was presented
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in court by a pleader authorised to appear on behalf of the
conpl ai nant . Furthernore, it was not acconpanied by an
affidavit. Therefore, there could be no guarantee for the
truth of the facts stated there- The in. No doubt, it was

acconpanied by a telegram and even though it was addressed
to a pleader there is nothing to indicate that he was
aut horised to appear for the conmplainant. Further it is not
possible to say as to the capacity of the sender. Had the
tel egram been received fromthe court or from an advocate
appearing on behal f of the conpl ai nant before the Hi gh Court
and addressed either “to the court or pleader for the
conpl ai nant di fferent considerations would have arisen and
it may have been possible to take the view that the
i nformation contained therein had the stanp of authenticity.
O course, we do not want to lay it down here as |aw that
every telegram purporting to be signed by an advocate or a
pl eader is per-se guarantee of the truth of the facts stated
therein and also of the fact that it was actually sent by
the person whose nane it bears. |In order to assure the
Court about these matters an affidavit fromthe party would
be necessary. Upon the materials before us we are satisfied
that the Sub-Divisional Magistrate was entitled to ignore
the telegram as well as the application. We, therefore,
hold that his refusal to act on the tel egramdid not anount
to contenpt of court. W may add that the fact that on
receiving a copy of the H gh Court’s order through the
Addi ti onal District Mgistrate not only were further
proceedi ngs stayed but a wit to redeliver _possession was
not permitted to issue. This would show clearly that there
was no intention on the part either of ~the Sub-Divisiona
Magi strate or the second officerto disobey the order of the
H gh Court. The conviction as also the fine of the
appel l ant is erroneous and accordingly set aside.
Appeal all owed.
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